
This volume was donated to LLMC
to enrich its on-line offerings and

for purposes of long-term preservation by

Northwestern University School of Law



National Reporter System.

THE

United States Series.

FEDERAL REPORTER.
VOLUME 39.

CASES ARGUED AND DETERMINED

IN THE

CIRCUIT AND DISTRICT COURTS

OJ'THE

UNITED STATES.

JULY-NOVEMBER,1889.

ST. PAUL:
WEST PUBLISHING CO.

1889.



CoPyrillht, 1889,

WEST PUBLISHING COMPAl."IT.



JUDGES
OF TIlE

CIROUIT AND DISTRIOT COURTS
OF THE

UNITED STATES.

FIRST CIRCUIT.

HON. HORACE GRAY, CIRCUIT JUSTICE.

HON. LE BARON B. COLT, CIRCUIT JUDGE.

HON. NATHAN WEBB, DISTRICT JUDGE, MAINE.

HON. DANIEL CLARK, DISTRICT JUDGE, NEW HAMPSHIRE.

HON. THOMAS L.NELSON, DISTRICT JUDGE, MASSACHUSETTS.

HON. GEORGE M. CARPENTER, DISTRICT JUDGE, RHODE ISI.AND.

SECOND CIRCUIT.

HON. SAMUEL BLATCHFORD, CIRCUIT JUSTICE.

HON. WILLIAM J. WALLACE, SENIOR CIRCUIT JUDGE.

HON. E. HENRY LACOMBE, JUNIOR CIRCUIT JUDGE.

HON. NATHANIEL SHIPMAN, DISTRICT JUDGE, CONNECTICUT.

HON. A. C. COXE, DISTRICT JUDGE, N. D. NEW YORK.

HON. ADDISON BROWN, DISTRICT JUDGE, S. D. NEW YORK.

HON. CHARLES L. BENEDICT, DISTRICT JUDGE, E. D. NEW YORK.

HON. HOYT H. WHEELER, DISTRICT JUDGE, VERMONT.

THIRD CIRCUIT.

HON. JOSEPH P. BRADLEY, CIRCUI'l' JUSTICE.

HON. WILLIAM McKENNAN, CIRCUIT JUDGE.

HON. LEONARD E. WALES, DISTRICT JUDGE, DELAWARE.

(iii)



iv JUDGES OF TIlE UNITED STATES

HON. JOHN T. NIXON, DISTRICT JUDGE, NEW JERSEY.

HON. WILLIAM BUTLER, DISTRICT JUDGE. E. D. PENNSYLVANIA.

HON. MARCUS W. ACHESON, DISTRICT JUDGE, W. D. PENNSYLVANIA.

FOURTH CI RCUIT.

HON. MELVILLE W. FULLER. CIRCUIT JUSTICE.

HON. HUGH L. BOND, CIRCUIT JUDGE.

HON. THOMAS J. MORRIS, DISTRICT JUDGE, MARYLAND.

HON. AUGUSTUS S. SEYMOUR, DISTRICT JUDGE, E. D. NORTH CAROLINA.

HON. ROBERT P. DICK, DISTRICT JUDGE, W. D. NORTH CAROLINA.

HON. CHARLES H. SIMONTON, DISTRICT JUDGE, SOUTH CAROLINA.

HON. R. W. HUGHES, DISTRICT ,TUDGE, E. D. VIRGINIA.

HON. JOHN PAUL, DISTRICT JUDGE, W. D. VIRGINIA.

HON. JOHN J. JACKSON, DISTRICT JUDGE, WEST VIRGINIA.

FIFTH CIRCUIT.

HON. LUCIUS Q. C. LAMAR, CIRCUIT JUSTICE.

HON. DON A. PARDEE, CIRCUI'l' JUDGE.

HON. JOHN BRUCE, DISTRICT JUDGE, M. AND N. D.ALABAMA.

HON. HARRY T. TOULMIN, DISTRICT JUDGE, S. D. ALABAMA.

HON. CHARLES SWAYNE, DISTRICT JUDGE, N. D. FLORIDA.l

HON. JAMES W. LOCKE, DISTRICT JUDGE, S. D. FLORIDA.

HON. WILLIAM T. NEWMAN, DISTRICT JUDGE, N. D. GEORGIA.

HON. EMORY SPEER, DISTRICT JUDGE, S. D. GEORGIA.

HON. EDWARD C. BILLINGS, DISTRICT JUDGE, E. D. LoUISIANA.

HON. ALECK BOARMAN, DISTRICT JUDGE W. D. LOUISIANA.

HON. ROBERT A. HILL, DISTRICT JUDGE, N. AND S.D. MISSISSIPPL

HON. CHAUNCEY B. SABIN, DISTRICT JUDGE, E. D. TEXAS,

HON. A. P. McCORMICK, DISTRICT JUDGE, N. D. TEXAS.

HON. THOMAS S. MAXEY, DIS'l'RICT JUDGE, W. D. TEXAS.

SIXTH CIRCUIT.

HON. JOHN M. HARLAN. CIRCUIT JUSTICE.

HON. HOWELL E. JACKSON, CIRCUIT JUDGE.

HON. JOHN WATSON BARR, DISTRICT JUDGE, KENTUCKY.

HON. HENRY B. BROWN, DIS'l'RIeT JUDGE, E. D. MICHIGAN.

HON. HENRY F. SEVERENS, DISTRICT JUDGE, W. D. MICHIGAN.

INominated to succeed Hon. THOMAS SETTLE, deceased.



CIRCUIT AND DISTRICT COURTS.

HON. MARTIN WELKER, DISTRICT JUDGE, N. D. OHIO.

HON. GEORGE R. SAGE, DISTRICT JUDGE, S. D. OHIO.

HON. D. M. KEY, DISTRICT JUDGE, E. AND M. D. TENNESSEE.

HON. E. S. HAMMOND, DISTRICT JUDGE, W. D. TENNESSEE.

SEVENTH CIRCUIT.

HON. JOHN M. HARLAN, CIRCUIT JUSTICE.

HON. WALTER Q. GRESHAM, CIRCUIT JUDGE.

HON. HENRY W. BLODGETT, DISTRICT JUDGE, N. D. ILLINOIS.

HON. WILLIAM J. ALLEN, DISTRICT JUDGE, S. D. ILLINOIS.

HON. WILLIAM A. WOODS, DISTRICT JUDGE, INDIANA.

HON. J. G. JENKINS, DISTRICT JUDGE, E. D. WISCONSIN.

HON. ROMANZO BUNN, DISTRICT JUDGE, W. D. WISCONSIN.

EIGHTH CIRCUIT.

HON. SAMUEL F. MILLER, CIRCUIT JUSTICE.

HON. DAVID J. BREWER, CIRCUIT JUDGE.

HON. HENRY C. CALDWELL, DISTRICT JUDGE, E. D. ARKANSAS

HON. ISAAC C. PARKER, DISTRICT JUDGE, W. D. ARKANSAS.

HON. MOSES HALLETT, DISTRICT JUDGE, COLORADO.

HON. OLIVER P. SHIRAS, DISTRICT JUDGE, N. D. IOWA.

HON. JAMES M. LOVE, DISTRICT JUDGE, S. D. IOWA.

HON. C. G. FOSTER, DISTRICT JUDGE, KANSAS.

HON. RENSSELAER R. NELSON, DISTRICT JUDGE, MINNESOTA.

HON. AMOS M. THAYER, DISTRICT JUDGE, E. D. MISSOURI.

HON. JOHN F. PHILIPS, DISTRICT JUDGE, W. D. MISSOURI.

HON. ELMER S. DUNDY, DISTRICT JUDGE, NEBRASKA

NINTH CIRCUIT.

HON. STEPHEN J. FIELD, CIRCUIT JUSTICE.

HON. LORENZO SA WYER, CIRCUIT JUDGE.

HON. OGDEN HOFFMAN, DISTRICT JUDGE, N. D. CALIFORNIA

HON. E. M. ROSS, DISTRICT JUDGE, S. D. CALIFORNIA.

HON. GEORGE M. SABIN, DISTRICT JUDGE, NEVADA.

HON. MATTHEW P. DEADY, DISTRICT JUDGE, OREGON.

*

v





CASES REPORTED.

Page
Abell, Glenn v.. . . . . .. . . .. .. . . .. . .. 10
Adam v. The Ontario ,. 118
Adee v. Peck Brothers & Co 209
Admiral, The 574
Admiral. The, Grove v 574
Aitkin, The Kate V 328
Aitkin. The Kate V.. Pinckney v 328
Alice Clark, The. Gibson v 621
Allec v. Reece 341
Allen, United States v 100
Allen. United States Exp. Co. v 712
Allianca. The 476

• Altenowcr, The. Churchill v 118
Amazeen Machine Co. v. Knig-ht 612
American Bank-Note Co.. Thomp·

son v 274
American Bell Tel. Co., United

States v , . . .. . . . . . . . . . . . . . .. 230
American Bell Tel. Co., United

States v , 716
American Shoe-Tip Co., Peninsular

Novelty Co. v......... 791
Ames v. Chicago, S. F. & C. Ry. Co., 881
Anchor Brewing Co., Pohl v 782
Andrews Bros. Co. v. Youngstown

Coke Co 353
Angle v. Chicago, St. P., M. & O.

Ry. Co 912
Anglo·American Portland Cement

Co. v. Seeberger 763
Armstrong, Commercial Nat. Bank v. 684
Armstrong, First Nat. Bank of Elk-

hart v 231
Art Institute, Haydnville Min. &

Manuf'g Co. v 484
Asbestine Tiling & Manuf'g Co. v.

Hepp 324
Atchison, T. & S. F. R. Co., Skin-

nerv 188
Augustine Kobbe, The 559
Augustine Kobbe, The, Revere Cop-

per Co. v 559
Austin v. Gagan 626
Avoca, The 567
Avoca, The, Boyes v 567
Avoca, The, Briggs v 567
Avoca, The, Ellis v 567
Avoca. The, Wells v 567
A. W. Thompson, The 115

Ball Engine Co., Ide v " 548
Ball Glove Fastening Co. v. Ball &

Socket Fastener Co 790

Page
Ball & SocketFllstener Co. v. Kraet·

zer 700
Ball & Socket Fastener Co., Ball

Glove Fastening Co. v 790
Banigan, Bard v.......... 13
Bannon v. Burnes , 892
Barber. In re _ 641
Bard v. Banigan................... 13
Barracouta. The 288
Barracouta, The.. . 428
Barracouta. The, Brandow v , .. 428
Barracouta. The, Cumming v 288
Basqullll v. The City of Carlisle 807
Bates. Preble v 755
Beasley v. Western Union Tel. Co.. 181
Beaupre. Doyle v 289
Beckman v. United States '" . 62
Beebe v. Louisville, N. O. & T. R.

Co 481
Bent, Erie Telegraph & Telephone

Co. v 409
Bernheimer v. Robertson 190
Bibb Manuf'g Co., Fabric Fire Hose

Co.v 98
Birdsong, In re 599
Birtwell v. Salton stall 383
Bissell v. Canada & St. L. Ry. Co 225
Black v. Southern Pac. R. Co 565
Board of School Com'rs, Ivison v.. 735
Bodemuller v. United States 437
Bond, Cowan v......... .. . . . . . . . .. 54
Borrowdale, The 376
Boston Woven Hose Co., Raymond

v 365
Bostwick. Covell v 421
Bovard v. The Mayflower. 41
Boyes v. The Avoca 567
Boyes v. The Yarie 501
Boyes v. The Newtown ;Y ••• 501
Brady, Daly v 265
Brandow v. The Barracouta 428
Brandow, The Jacob 831
Brandow. The Jacob, Schiaffino v 831
Braun, United States v 775
Breakwater. The, New York, L. E.

& W. R. Co. v 511
Briggs v. The Avoca 567
Brig-ht v. Buckman 243
Brinsfield, The Wm. H 215
Brinsfield, The Wm. H., Ranstead v. 215
Britannic, The 395
Britannic, The, and The Celtic, Brit-

ish & Foreign Marine Ins. Co. v .. 390
(vii)



viii CASES REPORTED.

Page

Britannic, The, and The Celtic, Uni-
versal Marine Ins. Co. v 395

British & Foreign Marine Ins. Co.
v. The Britannic and The Celtic.. 395

Broughton v. McGrew 672
Browning v. Reed 625
Bryant v. The Excelsior 393
Buck v. Post.. 249
Buck, The Henry 211
Buck. The Henry, Stokes v 211
Buckley, Travers v 60;')
Buckman, Bright v , 243
Bullock v. Magone 191
Burcl~ v.. Taylor 581
Burnes. Bannon v 892
Burt v. C<;>llins 538
Busbyv. Ladd 551
Butler, Freeman v................. 1

Calhoun, United States v 604
Campbell, Gillespie v 724
Canada & St. L. Ry. Co., Bissell v .. 225
Card v. Hine 818
Card, Manchisa v 492
Cargo ex Lady Essex, The. . . . . . . .. 765
Carpenter v. Mexican Nat. R. Co 315
Carrier, In re 193
Carson v. Ury 777
Carson & Rand Lumber Co. v. Holtz·

claw 578
Carson & Rand Lumber Co. v. Holtz-

claw 885
Carter & Co.. Hurlburt v 802
Cary v. Lovell Manuf'g Co 163
Cary, Norton v , 544
Case v. Toftus 730
Celtic. The 395
Celtic, The, The Britannic and, Brit-

ish & Foreign Marine Ins. Co. v .. 395
Celtic. The, The Britannic and, Uni-

versal Marine Ins. Co. v 395
Central Trust Co. of New York v.

Wabash, St. L. & P. Ry. Co 417
Chaffin v, Hull 887
Chappell v.The Guyandotte 575
Chappell v. Waterworth. . . .. • • .. . . 77
Chattahoochee, The, Serviss v 368
Chicago, M. & St. P. Ry. Co.. Hoyt v. 415
Chicago. P. & S. Ry. Co., Farmers'

Loan & Trust Co. v 143
Chicago, St. P., M. & O. Ry. Co., An-

gle v 912
Chicago, S. F. & C. R. Co., Sum-

mers v....................... ... 52
Chicago, S. F. & C. R. Co., Wood v.. 52
Uhicago, S. F. & C. Ry. Co., Ames v. 881
Chicago, S.F. & C. Ry. Co., Wake-

field v 881
Chicago, S. F. &0. Ry.Co.,Witten v. 881
Chicago & A. R. Co.. Pike v 754
Chicago & N. W. Ry.Co., Eastman v. 51)2
Chick, In re " 264
China Mut. Ins. Co., Wheaton v 879
Chubb v. Hamburg·American Pack-

et Co 431

Page
Churchill v. The Altenower 118
Ciampa Emilia, The 126
Ciampa Emilia, The. Moran v _ 126
City of Carlisle, The, .. " 807
City of Carlisle, The, BasLJuall v 807
City of Cedar Rapids, Sun Vapor

Street Light Co. v., ,. 698
City of Chicago, Union Steam·Boat

Co. v....•...................••.•. 723
City of Cincinnati. Murdock v , .. 891
City of Denvcr, McCullough v 307
City of Hichmond, First Nat. Bank

of Hichmond v.. . . .. .. . . .. . .. . .. 309
Cit~ of St. .Louis v. Western Union

'leI. Co 59
Clark v. The Ruth 128
Clark, The Alice, Gibson v " 621
Clow, Jones v 78:>
Coffin v. Spenccr 262
Cohn v. Louisville, N. O. & T. H. Co. 227
Cohn, Mississippi Mills v 865
Cohn. Wood v ' 865
Coit, Southern White Lead Co. v, .. 492
Colahan v. The Idlewild.... , .. " .. 115
Colemau Hardware Co. v. Kellogg.. 39
Collins. Burt v 538
Colton Marble and Lime Co., United

States v 132
Columbia, The 617
Columbia, The. United States v 617
Commercial Nat. Bank v. Armstrong 684
Conde v. Valkenburgh 788
Consolidated Bunging Apparatus

Co. v. JI. Clausen & Son Brewing
Co 277

Consolidated Roller - Mill Co. v.
Coombs 25

Consolidated Roller - Mill Co. v.
Coombs 803

Coombs, Consolidated Roller-Mill
Co. v.••••.•..................•.. 25

Coombs, Consolidated Roller-Mill
Co. v 803

Cottle Co., Krementz v 323
County Court of Knox County,

United States v 757
Covell v. Bostwick 421
Cowan v. Bond. . . . . . .. . . . . .. . . .. . .• 54
Crabtree v. St. Paul Opera·House

Co 746
Crawford v. Edg-erton 523
Crawford County, Hoover v........ 7
Cubley, Dobson v 276
Cuddy, United States v 696
Cumming v. The Barracouta 288

Dakin Pub. Co., Sanborn Map &
Pub. Co. v 266

Daly Y. Brady 265
Dederick v. Farquhar 346
Dewey, United States v 251
Dobson v. Cubley 276
Doolittle v. Knobeloch.. . . .. 40
Doyle v. Beaupre 289
Durston, Hayes v 912



CASES REPORTED. ix

Page
Eastman v. Chicago & N. W. Ry.

Co 552
Easton v. Houston & T. C. Ry. Co. 65
Edgerton. Crawford v..... " ..... " 523
Electrical Accumulator Co. v. Julien

Electric Co. . 490
Elfinmere, The 909
Ellis v. The Avoca 567
Emilia, The Ciampn 126
Emilia, The Ciampa, Moran v 126
Erie Telegraph & Telephone Co. v.

Bent , 409
Excelsior, The " 393
Excelsior, The, Bryant v 39il

Fabric Fire Hose Co. v. Bibb
Manuf'g Co... 98

Farley v. Hill 513
Farmers' Loan & Trnst Co. v. Chi-

cago, P. & S. Ry. Co 173
F::.rmers' Loan & Trust CO.,Pollitz v. 707
Farquhar, Dederick v 346
Farrington v. TonrteJott 738
Feagans, Pierce v 587
Fellows v. Walker., , .. 651
Fifty-Nine Demijohns Aguadiente

and Four Barrels of Cigarettes,
United States v .. , .. , 401

First Nat. Bank, Tehan v , 577
First Nat. Bank of Elkhart v. Arm-

stron,g , 231
First Nat. Bank of Hichmond v.

Citv of Richmond 309
First' Nat. Bank of Salem v. Salem

Capital Flour-Mills Co............ 89
Fischer v. Hayes 613
F~sher v. Moog , 665
FItch, Hayes v " 912
Fleitas v. Mellen, , 129
Floyd and Cargo, The Nellie, South

Carolina Steam'Boat Co. v 221
Foote v. Massachusetts Ben. Ass'n

of Boston , ,.... 23
Four Hundred and Forty-Five Tons

of Coal, Scott v. _ 285
FranI, , Swan Land & Cllttle Co. v .. 456
Freda A. Willey, The , 505
Freda A. Willey, The, Wilson v 505
Freeman v. Butler.. 1

Gagan, Austin v 626
Galveston, H. & S. A. Ry. Co.•

Hall v ,..... 18
Garrettson v. North Atchison Bank 163
Georgia Pac. R. Co., Sunflower

River Packet Co. v ,. 229
Gest v. Packwood ,. 525
Gevalia, The, and The Vision ,. 47
Gibson v. The Alice Clark " ,. 621
Gillespie v. Campbell. , " 724
Glenn v. Abell .. , , , ., , , . . . 10
Goold v. United States & Brazil

.!Hail S. S. Co 476
Goujon, United States v , , 773
Graham v. Pennsylvania R. Co.. '" 596

Page
Grand Rapids School Furniture Co"

Lamb v ,474
Grand Trunk Ry. Co., Twitchell v .. 419
Grank Trunk Ry. Co. of Canada,

Pikev 255
Gregory v. Swift 708
Grove v. The Admiral 574
Guarantee Trust & Safe-Deposit Co.

v. New Havcn Gas-Light Co 268
Guyandotte, The G75
Guyandotte, The, Chappell v 575

Hall v. Galveston, H. & S. A. Ry. Co. 18
Hall v. Knapp 468
Hamburg - American Packet Co"

Chubb v 431
Harrison v. Ulrichs 654
Hatcher Manuf'g Co. v. Taylor

Manuf'g Co 440
Hatcher Manuf'g Co., Taylor

Manuf'gCo. v 440
Havilah, The 333
Hawkins Point Light-House Case.. 77
Haydnville Min. & Manuf'g Co. v.

Art Institute 484
Hayes v. Durston 912
Hayes v. Fitch 912
Hayes v. Howland !J12
Hayes v. Shoemaker 819
Hayes v. Van Sickle 912
Haves v. White 912
Hayes v. Yawger 912
Haves, Fischer v 613
H.. Clausen & Son Brewing Co.,

Consolidated Bunging Apparatus
Co. v 277

Hedden, Nix v 109
Hedden, Slaight v 103
Hemmingway, Pacific Express Co. v. 60
Hemmingway, "United Stales Ex-

press Co. v.. . . .. .. . . .. . . .. .. . . 60
Henry Buck, The 211
Henry Buck. Thp., tltokes v 211
Hepp, Asbestine Tiling L'0 ~Ianuf'g

Co. v 324
Hewitt v. Storey 719
Hewitt v. Story 1i'>8
Higgins, Webster Loom Co. v 4()2
Hiil v. l:nited States 1~2

Hill, Farley v G1H
Hine, Card v '" 818
Hoadley v. The Lizzie and Cargo.. 41
Hodge v. Lehigh Val. R. Co 44ll
Holtzclaw, Carson & Hand Lumber

Co. v 578
Holtzclaw, Carson & Hand Lumber

Co. v.......•............••••••.. 885
Hoover v. Crawford County....... 7
House. Martin v 694
HOllston & T. C. Ry. Co.. Easton v. 65
Howden, The. Weldt v 877
Howland, Hayes v. " 912
Hoyt v. Chicago, M. & St. P. Ry. Co. 415
Huil, Chaffin v 887
Hurlburt v. Carter & Co ........•.. 802



x CASES REPORTED.

Page
Hutcheson, United States v 540
Hyde, Russell v.. . . .. . . . 614

Ide v. Ball Engine Co , 548
Idlewild, The, Colahan v 115
Ireson v. Pierce, , " . . . . .. 795
Ivison v. Board of School Com'rs .. 735

,Tacob Brandow, The 831
Jacob Brandow, The, Schiaffino v .. 831
Jenkins v. Ruberg 610
Johnston v. Standard Min. Co 304
Joliet Manuf'g Co. v. Keystone

Manuf'g Co 798
Jones v. Clow 785
Jones v. Lamar 585
.Tones v. United States 410
Julien Electric Co., Electrical Ac-

cumulator Co. v 490

Kanawha & O. Ry. Co., Mercantile
Trust Co. v 337

Kansas City & S. Ry. Co., Schles·
ingerv 741

Kate V. Aitkin; The 328
Kate V. Aitkin. The. Pinckney v 328
Kee. United States v _ 603
Keeney v. Roberts.. . . . .. 629
Kellogg, Coleman Hardware Co. v. 39
Kent v. Simons 606
Keystone Manuf'g Co., Joliet

Manuf'g Co. v , 798
Kirby v. Lewis , 66
Knapp, Hall v o, 468
Knapp. Mills v 592
Knapp, Morss v ' " 468
Knapp. Morss v 608
Knight, Amazeen Machine Co. v 612
Knobeloch, Doolittle v.. . . .. . . .. . .. 40
Knox, Simonds Counter Machinery

Co. v 702
Kobbe, The Augustine , 559
Kobbe, The Augustine, Revere Cop-

per Co. v 559
Kraetzer, Ball & Socket Fastener

Co. v ..... , .•..............•....• 700
Krementz v. Cottle Co , 32il
Kremer, Zinsser v o, 111

Labrador, The .. . 503
Labrador, The, McCaldin v 503
Ladd. Busby v '" 551
IJady Essex. The Cargo ex 765
Lamar, Jones v 585
Lamb v. Grand Rapids School Fur-

niture Co 474
Lee v. Simpson 235
Lehigh Val. R. Co.. Hodge v 449
Lehman, Prince Steam - Shipping

Co. v 704
Lehman, United States v.. . . .. .. 49
Lehman, United States v 768
Leigh, United States Y 764
Lewis, Kirby v.. . . 66
L'Hommedieu v. The Mischief 510

Page
Lizz,ie ..The, and Cargo, Hoadley v. 44
LOUISVIlle, N. O. & T. R. Co., Bee-

be v 481
Louisville, N. O. & T. R. Co.,

Cohn V 227
Lovell Manuf'g Co., CarV v 163

Magone, Bullock v : 191
Magone, Reiss Y ••••••••••••••••••• 105
Manchisa v. Card '" 492
Mandel v. Seeberger 760
Marie, The " 501
Marie, The. Boyes v 501
Martello, The 505
Martello. The, Willey v '" 505
Marx v. Travelers' Ins. 00 321
Martin v. House 694
Martin, Snycler Yo, , 722
Mascotte, The 871
Mascotte, The, Shaw v ........•...• 871
Massachllsetts Ben. Ass'n of Hos-

ton, Foote v................ . . . .. 23
Massachusetts Mut. Life Ins. Co.,

Spoeri v ....•....•.......•......• 752
Mayflower, The, Bovard v.... . .. 41
McCaldin v. The Labrador 503
McCaulley v. The Rudolph 331
McComb's Ex'x, Snyder's Adm'rs v. 292
McCullough v. City'of Denver 307
McDonald v. Whitney 466
McGrew. Broughton v .. " 672
McKay v. Smith 556
McKinnon v. The Reed Case 624
McNab v. Ser-berger 759
Mellen, Fleitas v 129
Mercantile Trust Co. v. Kanawha &

O. Ry. 00 337
Meteor. The, Sacqueland v 512
Mexican Nat. R. 00., Carpenter v .. 315
Mills v. Knapp 592
Mischief, The, L'Hommedieu v 510
Mississippi Mills v. Cohn 865
Missouri, K. & T. Ry. 00., Seeley v. 252
Mitchell, In re 386
Moog, Fisher v 665
Moran v. The Ciampa Emilia , 126
)Iorgan City, The, Smith v '" .. 572
Morss v. Knapp 468
Morss v. Knapp 608
Morss v. Union Form Co 468
Murdock v. City of Cincinnati.. 891
Murnane. In re.................... 99

Navigazione Generale Italiana, Ste-
vens v 562

Neagle. In re o, 8133
Nellie Floyd and Cargo. The, South

Oa.rolinia Steam-Boat Co. v ~. 221
Nellle V. Hokes. The ,. 476
New Haven Gas-Light Co., Guaran-

tee Trust & Safe-Deposit Co. v ... 268
New Orleans Canal & Banking Co.

v. Heynolds '" 373
Newtown, The 501
Newtown, The, Boyes v 501



CASES REPORTED. xi

Page

New York, L. E. & W. R. Co. v.
The Breakwater... .. . . . . . . .. . ... 511

New York, L. E. & W. R. Co., Rid-
dle v c, 290

Nippert v. The Williams 823
Nix v. Hedden 109
North Atchison Ballk,Garrettson v. 163
North Cambria. The, Welsh v 611)
Northern Pac. It. Co., Seese v 487
Northwestern Sleigh Co., Wheeler v. 347
Norton v. Cary 544

Old Dominion Steam-Ship Co. v.
The Pavonia 511

Old Kensington, The, Wilmington
Transp. Co. v. . . .. 496

OltE~.~~~.~: .~~'. ~~~~~ .~~~..~. ~t~.e~ 308
Onondaga County Say. Bank, United

States v " 259
Ontario, The, Adam v 118
Ovens, Webster v 388

Pacific Express Co. v. Hemmingway 60
Packwood. Gest v " ,. 525
Parker v. Town of Concord 718
Pavonia, The, Old Dominion Steam-

Ship Co. v 511
Peck Brothers & Co., Adee v 209
Pennsylvania Diamond Drill Co. v.

Simpson 284
Pennsylvania R. Co.. Graham v.. ,. 596
Peninsular Novelty Co. v. American

Shoe-Tip Co 791
Perkins, Snow v. . . . .. . . .. .. .. . 334
Philadelphia Novelty Manuf'g Co.

v. Rouss 273
Pierce v. Feagans................. 587
Pierce, Ireson v " 795
Pietro G.. The _ 366
Pike v. Chicago & A. R. Co 754
Pike v. Grand Trunk Ry. Co. of

Canada 255
Pinckney v. The Kate V. Aitken 328
Pohl v. Anchor Brewing Co 782
Pollitz v. Farmers' Loan & Trust Co. 707
Post, Buck v 249
Preble v. Bates , " 755
Prince Steam-Shipping Co. v. Leh-

man 704

Queen's Ins. Co., Williams v 167

Ranstead v. The Wm. H. Brinsfield 215
Raymond v. Boston Woven Hose

Co 365
Reece, Allee v.... . .. . .. . .. 341
Reed, Browning v _ 62.1
Reed Case, The, McKinnon v 624
Reinitz, In re_ 204
Reiss v. Magone 105
Revere Copper Co. v. The Augustine

Kobbe 559
Reynolds. New Orleans Canal &

Banking Co. v 373

Page

Riddle v. New York, L.E. & W. R.
Co 290

Roberts, Keeney v 629
Robertson, Bernheimer v , 190
Rokes, The Nellie V 476
Root v. Third Ave. R. Co " , 281
Rouss, Philadelphia Novelty Man·

uf'g Co. v 273
Ruberg. Jenkins v , 610
Rudolph, The S. A 331
Rudolph, The, McCaulley v 331
Russell v. Hyde " 614
Ruth, The, Clark v '" 128

Sacqueland v. The Meteor 512
St. Louis Ore & Steel Co., Oly·

phant v 308
St. Louis & S. F. R. Co., Shu·

macher v 174
St. Paul Opera-House Co., Crab-

tree v 746
Salem Capital Flour-Mills Co., First

Nat. Bank of Salem v............. 89
Saltonstall. BirtwelJ v " 383
Sanborn Map & Pub. Co. v. Dakin

Pub. Co 266
S. A. Rudolph, The 331
Schiaffino v. The Jacob Brandow .. 831
Schlesinger v. Kansas City & S. Ry.

Co 741
Scotia, The 429
Scotia, The, United States v 429
Scott v. Four Hundred and Forty-

Five Tons of Coal. . . .. . . .. . . . . .. 285
Scott,United States v 900
Seeberger, Anglo-American Port-

land Cement Co. v 763
Seeberger, Mandel v 760
Seeberger, McNab v 759
Seeley v. Missouri. K. & T. Ry.

Co 252
Seelye, Sexton v.. . . .. . . .. . . .. . . 705
Seese v. Northern Pac. H. Co 487
Serviss v. The Chattahoochee 368
Sexton v. Seelye 7O'i
Shaner, In re 869
Shaw v. The Mascotte 871
Shaw, United States v 433
Shoemaker, Hayes v 319
Shumacher v. St. Louis & S. F. R.

Co '" .. , _ 174
Simonds Counter Machinery Co. v.

Knox 702
Simons, Kent v 606
Simpson, Lee v 235
Simpson, Pennsylvania Diamond

Drill Co. v 284
Skinner v. Atchison, T. & S. F. R.

Co 188
Skinner v. Vulcan Iron-Works 870
Slaight v. Hedden 103
Smith v. Tue Morgan City 5i2
Smith, McKay v ~56

Snow v. Perkins 334
Snyder v. Martin 722



xii CASES REPORTED.

p,,~

Snyder's Adm'rs v.McComb's Ex'x.. 292
Sohn, United States v 775
South Carolina Steam-Boat Co. v.

The Nellie Floyd and Cargo 221
Southern Pac. R. Co., Black v 565
Southern Pac. R. Co., United

States v., three cases 132
l!Ilouthern White Lead Co. v. Coit 492
Sowles v. Witters 403
Spencer, Coffin v ' 262
Spoeri v. Massachusetts Mut. Life

Ins. Co ' 752
Standard Min. Co., Johnston v 304
Stephens Lithographing & Engrav-

ing Co., Taft v 781
Stevens v. Navigazione Generale

Italiana " 562
Stocksdale v United States. . . 62
Stokes v. The Henry Buck 211
Storey, Hewitt v 719
Story, Hewitt v 158
Stoughton v. Woodard 902
Sullivan v. The Vanloo 570
Sulzer v. Watson 414
Summers v. Chicago, S. F. & C. R-

Co , , . . .. .. .. . . 52
Sunflower River Packet Co. v. Geor-

gia Pac. R. Co.. '" .. .. .. .. .... . 229
Sun Vapor Street Light Co. v. City

of Cedar Rapids. . . . . .. . . .. .. . . .. 698
Sutphin, Swift v 630
Swan Land & Cattle Co. v. Frank .. 456
Sweeney v. Thompson 121
Swift v. Sutphin 630
Swift, Gregory v 708

Taft v. ,Stephens Lithographing &
Engraving Co 781

Taylor, Burck v 581
Taylor Manuf'g Co. v. Hatcher

Manuf'g Co 440
Taylor Manuf'g Co., Hatcher Man·

uf'g Co. v 440
Tehan v. First Nat. Bank 577
Terry, United States v 355
Third Ave. R. Co., Root v 281
Thompson v. American Bank·Note

Co 274
Thompson, The A. Woo 115
Thompson, Sweeney v 121
Tiffany Refrigerator Car Co., Top-

pan v 420
Tilghman v. Werk 680
Toftus. Case ,v. . . . . . . . . . . . . . . . . . . . 730
Toppan v. Tiffany Refrigerator Car

Co 420
Tourtelott, Farrington v 738
Town of Concord, Parker v 718
Tozer, United States v 369
Tozer, United States v 904
Travelers' Ins., Co., Marx v 321
Travers v. Buckley o' ••• 605
Twitchell v. Grand Trunk Ry. Co .. 419

Ulrichs, Harrison v 654

Pas:e
Union Form Co., Morss v 468
Union Paper-BagMachine Co. v.Wa-

terbury 389
Union Steam-Boat Co. v.City of Chi-

cngo 723
United States v. Allen 100
Unit.ed States v. American Bell Tel.

e'l 230
United States v. American Bell Tel.

Co : ". 716
United States v. Braun. . 775
United States v. Calhoun 604
United States v. Colton Marble &

Lime Co 132
United States v. County Court of

Knox County 757
United States v. Cuddy 696
United States v. Dewey 251
United States v. Fifty-Nine Demi-

johns Aguadiente and Four Bar-
rels of Cigarettes '" 401

United Stn"es v. Goujon " 773
United States v. Hutcheson 540
United States v. Ieee 603
United States v. Lehman........ 49
United States v. Lehman , 768
United States v. Leigh 764
United States v. Onondaga County

Say. Bank 259
United States v. Scott 900
United States v. Shaw 433
United States v. Solm 775
United States v. Southern Pac. R.

Co.. three cases .....• , 132
United Statesv. Terry.. . .. 355
United States v. The Columbia 617
United States v. The Scotia 429
United States v. Tozer 369
United States v. Tozer 904
United States, Beckman v. .. 62
United States. Bodemuller v 437
United States, Hill v 172
United States, Jonesv 410
United States. Stocksdale v........ 62
United States Exp. Co. v. Allen .... 712
United States Exp. Co. v. Hemming-

way 60
United States & Brazill\'Iail S. S.Co.,

Goold v 476
Universal :Marine Ins. Co. v. The

Britannic and The Celtic 395
Ury, Carson v 777

Valkenburgh v. Conde 788
Vanloo, The 570
Vanloo, The. Sullivan v 570
Van Sickle, Hayes v 912
Vision, The, The Gevalia and , 47
Vulcan Iroll- Works, Skinner v 870

Wabash. St. L. & P. Ry. Co., Central
Trust Co. of New York v 417

Wakefield v. Chicago, S. F. & C.
Uy. Co 881

Walker, Fellows v 651



CASES REPORTED. xiii

Page
Waterbury, Union Paper-Bag Ma-

chine Co. v ....................•. 389
Waterworth. Chappell v............ 77
Waties & Co., In re 264
Watson, Sulzer v.....•••.••.•. 414
Webster v. Ovens ...........•.. 388
Webster UlOID Co. v. Higgins ••• 462
Weldt v. The Howden 877
Wells v. The Avoca 567
Welsh v. The North Cambria 615
Werk, Tilghman v 680
West. In re 203
Western Union Tel. Co., Beasley v.. 181
Western Union Tel. Co., City of St.

Louis v............. .. 59
Wheaton v. China Mut. Ins. Co , 679
Wheeler v.Northwestern Sleigh Co.. 347
White. Hayes v " 912
Whitney, McDonald v 466
Willey v. The Martello " " 505
Willey, The Freda A 505

v,39F-b
*

PB!!e
Willey, The Freda A., Wilson v 505
Williams v. Queen's Ins. Co ' 167
Williams. The, Nippert v 823
Wilmington Transp. Co. v. The Old

Kensin,gton 496
Wilson v. The Freda A. Willey 505
Witten v. Chicago, S. F. & C. Ry.

Co 881
Witters, Sowles v 40a
Wm. H. Brinsfield, The. ' 215
Wm. H. Brinsfield, TIle, Hanstead v. 215
Wood v. Chicago, S. F. & C. R-

Co 52
Wood v. Cohn ,., 865
Woodard, Stoughton v 902

Yawger, Hayes v " 912
Youngstown Coke Co., Andrews

Bros. Co. v. . . .. . . .. . . . . . .. . .... 353

Zinsserv. Kremer................. 111





CASES REPORTED.
ARRANGED UNDER THEIR RESPECTIVE CIRCUITS

AND DISTRICTS.

Page

FIRST CIRCUIT.

. CIRCUIT COURT, D. MAINE.

Russell v. Hyde 614

CIRCUIT COURT, D. MASSACHUSETTS.

Amazeen Machine Co. v. Knight ... 612
Ball Glove Fastening Co. v. Ball &

Socket Fastener Co , 790
Ball & Socket Fastener Co. v. Kraet-

zer ....••••.•.............•...... 700
Birtwell v. Saltonstall " 383
Erie Telegraph & Telephone Co. v.

Bent. .........•.•..............•• 409
Gregory v. Swift 708
Ireson v. Pierce. . . . . .. . . .. .• • • • . •. 795
Jenkins v. Ruberg 610
Kent v. Simons " 606
McDonald v. Whitney 466
McKay v. Smith 556
Peninsular Novelty Co. v. American

Shoe-Tip Co 791
Preble v. Bates. . . .. .. . . .. .. . .. . .. 755
Raymond v. Boston Woven Hose

Co; ; 365
Simonds Counter Machinery Co. v.

Knox 702
Travers v. Buckley 605
United States v. American Bell Tel.

Co 716
United States v. American Bell Tel.

Co 230
United States v. Leigh 764

CIRCUIT COURT. D. NEW HAMPSHIRE.

Pike v. Grand Trunk Ry. Co. of
Canada , 255

Twitchell v. Grand Trunk Ry. Co .. 419

SECOND CIRCUIT.

CIRCUIT COURT, D. CONNECTICUT.

Adee v. Peck Brothers & Co.•.•..• 209

Page
Bard v. Banigan. 13
Guarantee Trust & Safe-Deposit Co.

v. New: Haven Gas-Light Co 268
Hall v. Knapp '" 468
Morss v. Knapp 468
Morss v. Knapp : 608
Morss v. Union.F.orm Co " 468
Williams v. Queen's Ins. Co 167

DISTRICT COURT, D. CONNECTICUT.

Scott v. Four Hundred and Forty-
Five Tons of Coal 285

CIRCUIT COURT, E. D. NEW YORK.

Bryant v. The Excelsior 393
Excelsior, The 393
8acqueland v. The Meteor 512
Serviss v. The Chattahoochee 368
Slaight v. Hedden 103

DISTRICT COURT, E. D. NEW YORK.

Admiral, The 574
Avoca, The 567
Barracouta, The.. . 428
Boyes v. The Avoca. .. .. . . .. 567
Boyes v. The Marie 501
Boyes v. The Newtown 501
Brandow v. The Barracouta 428
Briggs v. The Avoca. 567
Chappell v. The Guyandotte 575
Chubb v. Hamburg-American Pack-

et Co ; 431
Columbia, The 617
Ellis v. The Avoca 567
Grove v. The AdmiraL 574
Guyandotte, The 575
Labrador, The 503
L'Hommedieu v. The Mischief 510
Marie, The 501
McCaldin v. The Labrador ...•..... 503
Newtown, The 501
New York, L. E. & W. R. Co. v.

The Breakwater................. 511
Old Dominion Steam-Ship Co. v.

The Pavonia 511
Scotia, The 429
(xv)



xvi CASES REPORTED.

Page Page
Stevens v. Navigazione Generale UnionPaper-BagMachineCo.v.Wa-

Italiana ,.,., ,~ •• " 5~2 terburv 389
Sullivan v. The Vanloo. ';; .,. ~ '5tQ Ttnlted 8tates V. i Dewey 251
United States v. The Columbia 617 Webster Loom Co. v. Higgins 46.2
United States v. The Scotia , 429 Willey v. The Martello 505
Vanloo(The, . .'; , .': '570 Wifion v. The Freda A.Willey 505
Wells v. The Avoca 4 ••• ,5.67\

CIRCUIT COURT. N. D. NEW YORK.

Conde v. Valkenburgh 788
Doyle v. Beaupre 289
Foote v. Massachusetts Ben. Ass'n

of Boston ; .. " 23
Hayes v. Durston..............•... 912
Hayes v. Fitch..... , .......•...•... 912
Hayes v..Howlanll. _ L •••.••• 912
Hayes v..Shoemaker 319
Hayes v. Van .Sickle 9l9
Hayes v.White .. i , •••• 912
Hayes v.Yawger 919
Hurlburt v. Carter & Co " 802
Mills v. Knapp fl92
Tehan v. First Nat. Bank 577
Webster v. Ovens , 388

DISTRICT COURT• .r:-.. D. NEW YORK.

United States v. Onondaga Colmty
Say. Bank 259

CIRCUIT COURT. S. D. NEW YORK

Bernheimer v. Hobertson 190
Buek v. Post 249
Bullockv. Magnne , , 191
Consolidated Bunging Apparatus

00. v. H.Clausen & Son Br\lwiug
Co 2'77

Covell v~Bostwick , ,: .421
Daly v. Bra,dY: 265
Dobson v. Cubley , .....•... , .. 276
Electrical Accumulator Co. v. Julien

Electric Co. . 490
Fabric' 'Fii'e Hose Co. v.· Bibb

Manuf'g Co , , .;. .98
Fischer v. Hayes , 613
Freda A. Willey. The 505
Krementz v. Cottle Co 323
Martello,The .. ::.: , .' 5Q5
Murnane, Iri re:: .10 , ,..... .99
Nix v. Hedden:.' : 109
Philadelphia Novelty MailUfgCo.

v. Rouss , . ; , ..• 2-73
Pohl v. Anchor Brewing Co 782
Pollitz v. Fal'mers'; Loan & Trust

00 707
Reinitz, In re· .' 204
Reiss v. Magon·e 105
Root v. Third Ave. R. Co......•..•. 281
Seeley v. Missouri, K. & T. Ry.

Co 252
Thompson v: American Bank·Note

Co 274

DISTInCT COURT, S. D. NEW YOItK.

Allianca. The 476
A. W. Thompson, The 115
Barracouta. The " 288
Britannic, The 395
British & Foreign'Marine In·•. Co.

v. The Britannic and The Celtic .. 395
Celtic. The 395
Ciampa }~niilia, The 126
Colahan v. The Idlewild 115
Cnmmirrg v. The BmTacouta 288
Gevalia. The. and The Vision. 47
Goold v. United Stlltes & Brazil

Mail S. S. Co 476
Havilah, The ; , 333
McCaulley v. The Rodolph , .. 331
Moran v. The Ciampa Emilia 126
Nellie V. Hokes, The 476
Pietro G.. The ' 366
Prince Steam-Shipping Co. v. Leh·

man 704
S. A. l'l.udolph, The .. , 331
Snow v. Perkins 334
Universal ~lltrine los. Co. v. The

Bri.tannic and The Celtic 395
West. In ·re '203
Wheat011 v. China Mlit; Ins. Co 879

CIRCUIT COURT, D. VERMONT.

Sowles y, Witte.rs 408
Sulzer v. Watson 414

THIRD CIRCUIT.

OIRCUIT COURT, D. DELAWARE.

Snyder!s Adm'rs·v.McComb'sEx'x.. 292

CIRCUIT COURT, D. NEW JERSEY,

Grahatn v. Pel1tJs\'lvania R. Co 596
Hodge v. Lehigh Val. R. Co 449
Zinsserv. Kremer 111

DISTRICT COURT,D. NEW JERSEY.

Clark v. The Ruth 128

CIRCUIT COURT, E. D. PENNSYLVANIA.·

Dederick v. Farquhar 346



Ct<B]f.8 REPORTED. xvii

Page
DISTRICT COURT, E. D. PENNSYINANIA.

Pa~e

CmCl)"IT COURT, E. D. VIRGINIA.

Welsh v. The North Cambria ...... 615 First Nat. Bank of Richmond v.
Oity of :Richmond.. , 309

OIRCUIT OOURT. W. D. PENNSYLVANIA. Mitchell, In re ~ 386

Andrews Bros. 00. v. Youngstown
Ooke Co 353

Cary v. Lovell Manuf'g Co 163
Pennsylvania Diamond Drill Co. v.

Simpson 284
Riddle v. New York, L. E. & W. R.

00..........••................... 290

DISTInCT COURT, E. D. VIRGINIA.

United States v. Allen 100

CmCUIC COURT, W. D. VIRGINIA.

Shaner, In re 869

DISTRICT COURT, W. D. PENNSYLVANIA.
CIRCUIT COURT, D. WEST VIRGINIA.

Bovard v. The Mayflower. 41 Mercantile Trust Co. v. Kanawha &
Carrier, In re 193 O. Hy. Co 331
McKinnon v. The Reed Case .•.•••. 624

FOURTH CIRCUIT. FIFTH CIRCUIT.

CIRCUIT COUR'!" D. MARYLAND.

Chappell v. Waterworth........... 77
Hawkins Point Light-House Case.. 77
Hill v. tlnited States 172

CIRCUIT COURT, S. D. ALABAMA.

Augustine Kobbe, The 559
Fisher v. Moog. . . . .. . . .. . . 665
Revere Copper Co. v. The Augustine

Kobbe 559

DISTRICT COURT, D. MARYLAND.

Beckman v. United States.. , ... . ... 62
Ranstead v. The Will. H. Brinsfield 215
Stocksdale v. United States........ 62
Wm. H. Brinsfield. The 215

DISTRICT COURT, S. D. ALABAloIA.

Jones v. United.States 410

CIRCUIT COURT, N. D. FLOIUDA.

Bright v. Buckman 243
CIRCUIT COURT, D. SOUTH CAROLINA.

DISTRICT COURT, S. D. FLOIUDA.

CIRCUIT COURT, S. D. GEORGIA. E. D.

DISTRICT COUBT, S. D. GEORGIA, E. D.

Gibson v. The Alice Clark..•••••••• 621

Jones v. Lamar 585
United States v. Hutcheson 540
United States v. Shaw 433

DISTRICT COURT, S. D. GEORGIA.

Birdsong, In reo 599

Card v. Hine '" 818
Chick, Ex parte 264
Doolittle v. Knobeloch... .. .•. 40
Henry Buck, The , 211
Jacob Brandow, The' 831
Kate V. Aitkin, The 328
Manchisa v. Card " ..•........ 492
Pinckney v. The Kate V. Aitken ... 328
Schiaffino v. The Jacob Brandow .. 831
Smith v. The Morgan City 572
South Carolina Steam-Boat Co. v.

The Nellie Floyd and Cargo 221
Stokes v. 'rhe Henry Buck, 211
United States v. Calhoun 604
United States v. Kee 603
Waties & Co., In re 264

Glenn v. Abell " , '" 10
Lee v. Simpson '" 2351 Mliscotte. The 871

Shaw v. The Mascotte............•. 871
_ United States v. Fifty-Nine Demi-

DISTRICT COURT. D. SOUTH CAROLINA. johns Agnadiente and lfour Bar-
rels of Cigarettes '" 401



xviii CASES REPORTED.

Page Page
CIRCUIT COURT, S. D. GEORGIA, W.D. SIXTH CiRCUIT.

Hatcher Manuf'g Co. v. Taylor
Mannf'g 'Co.. . . .. . . . . . . . . . . . . . . .. 440 CIRCUIT COURT, D. KENTUCKY.

Taylor Manuf'g" Co. v. Hatcher
Manuf'g Co 440 Freeman v. Butler.. 1

CIRCUIT COURT, E. D. LOUISIANA.

Adam v. The Ontario 118
Churchill v. The Altenower•....... 118
Fleitas v. Mellen , 129
Hoadley v. The Lizzie and Cargo.. 44
Sweeney·v. Thompson ...........•• 121

CIRCUIT COURT, W. D. LOUISIANA.

}4ississippi Mills v. Cohn 865
Wood v. Cohn: ; 865

DISTRIC'f COURT, W. D. LOUISIANA.

Bodemuller v. United States....•••• 437

DISTRICT COURT, D. KENTUCKY.

Nippert v. The Williams .•..•.•...• 823

CIRCUIT COURT, E. D. MICHIGAN.

Consolidated Roller - Mill Co. v.
Coombs...................••••... 2fj

Conllolldated Roller - Mill Co. v.
'Coombs 80S

DrIlll'RICT COURT, E. D. MICHIGAN.

Cargo ex Lady Essex, The ..... 765
E1'1inmere, The ......•......... 909

CIRCUIT COUR:r, W. D. MICHIGAN, S. D.

CIRCUIT COURT, N. D. MISSISSIPPI, W. D. Lamb v. Grand Rapids School Fur-
niture Co. • ••........•.••••. 474

Beebe v. Louisville, N. O. & T. R.
Co..•••••••••.•...........•...•.• 481

CIRCUIT COURT, S. D. MISSISSIPPI.

Pacific Express Co. v. Hemmingway 60
United States Exp. Co. v. Hemming-

way,.......................... ... 60

(,JrnCUIT COURT, S. D. MISSISSIPpr. E. D.

Cowan v. Bond.. . • .. .. . • .. .. . . .. . •• 54

CIRCUIT COURT, S. D. MISSISSIPPI, W. D.

CIRC'UlT CoURT, N. D. OUIO, W. D.

Fellows v. Walker ...•.•.••.•.• 651

CIRCUIT COURT, S. D. OHIO, W. D.

Commercial Nat. Bank v. Armstrong 684
First Nat. Bank of Elkhart v. Arm-

strong- , 231
Murdock v. City of Cincinnati. 891
Tilghman v. Werk 680

CIRCurr COURT, E. D. TENNESSEE.

SEVENTH CIRCUIT.

United States Exp. Co. v. Allen .... 712
Cohn v. Louisville. N. O. & T. R. Co. 227
Sunflower River Packet Co. v. Geor- .

gia Pac. R. Co 229

CIRCUIT COURT, E. D. TEXAS.

Easton v. Houston & T. C. Ry. Co. 65

CIRCUIT COURT, W. D. TEXAS.

Burck v. Taylor 581

CIRCUIT COURT. W. D. TEX:.S, SAN AN
'I'ONIO DIV.

Beasley v. Western Union Tel. Co.. 181
Carpenter v. Mexican Nat. R. Co... 315
Halh. Galveston, H. & S; A. Ry; Co. 18

CrnCUIT COURT, E. D. ILLINOIS.

Skinnerv. Vulcan Iron-Works ..... 870

CIRCUIT COURT. N. D. ILLINOIS.

Anglo-American Portland Cement
Co. v. Seeberger 763

Burt v. Collins 538
Central Trust Co. of New York v.

WabRah. St. L. & P. Ry. Co ...... 417
Coleman Hardware Co. v. Kellogg.. 3f)
Eastmanv. Chicago & N. W. Hy. .

Co 552



CASES REPORTED. :xix

PBIl9

Gillespie v. Campbell 724
Haydnville Min. & Manuf'g Co. v.

Art Institute , ~ .. 484
Hoyt v. Chicago, M. & St. P. Ry. Co. 415
Ide v. Ball Engine Co.. . . ... . ..... 548
Joliet Manuf'g Co. v. Keystone

Manuf'g Co 798
Jones v. Clow 785
Mandel v. Seeberger 760
McNab v. Seeberger 759
Norton v. Cary 544
Olyphant v. St. Louis Ore & Steel

Co 308
Parker v. Town of Concord 718
Skinner v. Atchison, T. & S. F. R.

Co 188
Snyder v. Martin 722
Southern White Lead Co. v. Coit 492
Swan Land & Cattle Co. v. Frank .. 456
Swift v. Sutphin 630
Toppan v. Tiffany Refrigerator Car

Co 420
Union Steam-Boat Co. v.City of Chi-

cago 723

CIRCUI'!' COURT. D.INDIANA.

Bissell v. Canada & St. L. Ry. Co 225
Broughton v. McGrew 672
Browning v. Reed 62:3
Coffin v. Spencer.......•. , , 262
Crawford v. Edgerton 523
Ivison v. Board of School Com·rs .. 735

CmCUIT COURT. E. D. WISCONSIN.

Wheelerv.Northwestern Sleigh Co.. 347

CIRCUIT COURT, 'V. D. 'VIscmrsIN.

Angle v. Chicago, St. P., M. & O.
Ry. Co...............•...•..•.... 912

Farmers' Loan & Trnst Co. v. Chi-
cago. P. & S. Ry. Co 143

Stoughton v. Woodard 902

EIGHTH CIRCUIT.

CIRCUIT COURT. E. D. ARKANSAS.

Kirby v. Lewis.. . . .. . . .. .. . . .. . . 66
:Martin v. House 694

CIRCUIT COURT. E. D. ARKANSAS. "W. D.

New Orleans Canal & Banking Co.
v. Reynolds 373

CmCUIT COURT, W. D. ARKANSAS.

Page

Shllmacher v. St. Louis & S. F. R.
Co.....................•......... 174

CIRCUIT COURT. D. COLORADO.

Johnston v. Standard Min. Co 304
Marx v. Travelers' Ins. Co 321
McCullough v. City of Denver 307

CIRCUIT COURT, N. D. lowA, E. D.

Sun Vapor Street Light Co. v. City
of Cedar Rapids 698

CIRCUIT COURT. D. MINNESOTA.

Barber. In reo , 641
Crabtree v. St. Paul Opera·House

Co ...•. : •.. .- •• .- .• ·•••.••••••.••••• 746
Farley v. Hill. . . .. . . .. . . .. . . .. 513
Seese v. Northern Pac. R. Co 487

CIRCUIT COURT, E. D. MISSOURI, E. D:

Carson v. Ury 777
Chaffin v. Hull 887
City of St. Louis v. Western Union

Tel. Co.: .. '-.: .. .. .... .. .. • 59
Pike v. Cbicago& A. R. Co .. ; 7;)4
Sexton v. Seelye 70.:;
Spoeri v. Massachusetts Mut. Life

Ins. Co 752
Taft v. Stephens Lithographing ~

Engraving Co 781
United States v. County Court of

Knox County 757

DISTRICT COURT. E. D. MISSOURI• .E. D.

United States v. Brann. . 775
United States v. Lehman... . .. .. 49
United States v. Lebman 768
United States v. Sobn 775

CIRCUIT COURT, E. D. MISSOURI, N. D.

Ames v. Chicago, S. F. & C. Ry. Co.. 881
Carson & Rand Lumber Co. v. Holtz·

claw 578
Carson & Rand Lumber Co. v. Holtz-

claw 885
Pierce v. Feagans. . . .. .. . . .. . . 587
Summers v. Chicago, S. F. & C. R-

Co....•.........•................ 52
United States v. Tozer 904
Wakefield v. Chicago, S. F & C.

Ry. Co.......... 881
Witten v. Chicago, S. F. & C. Ry. Co. 881
Wood v. Chicago, S. F. & C. RCa. 52

DISTRICT CounT, E. D. MISSOURI, N. D.

Hoover v. Crawford County....... 7 United States v. Tozer 369



aASESREPORTED.

PRll:e
GIRCUI't' COURT, W. D. MISSOURI, fiT:

JOSEPH DIV,

Garrettllon v. North Atchison Blll\k 163

CIRCUIT COURT, W. D. MISSOURI, W. D.

Bannon v. Burnes ,. 892
Farrington v. TourteJott , 738
Schlesinger v. Kansas City &; S. Ry.

Co 741

Page
CmC'C'IT COURT,S. D. CAI,IFORKIA.

Allee v. Ree.ce 3M
Harrison v. U1richs 6.54
Hewitt v. Storey ...•.............. , 719
Hewitt v. Story 158
United States. v. Colton Marble &

Lime Co 13~

Unite.d Statel! v. Southern Pac. R.
Co., three cases 132

CIRCUIT COURT,.D. OREGON.

DISTRICT COURT, S. D. CALIFom'TA.

United Statesv.Cliddy 696
United :::;tates v. Goujon ......• " .. 773
Weldt v. The Howdel1: 877
Wilmington Tnilisp. Co. v. The Old

Kimsington 496

Asbestine Tiling &; Manuf'g Co. v.
Hepp 324

Case v. Toftus 730
First .Nat. Banltof Salem v. Salem

Canital Flour-Mills Co... .••... 89
Gest v. Packwood 525

NINTH CIRCUIT.

CIRCUIT COURT. D. CAT,IF\ltt~~A.

Keeney v. Roberts..•••••..•.•••.. 629

CIRCUIT COURT, N. D. CALIFOl\NIA.

Austin v. Gagan 626
Black v. Southern Pac. R. Co 565
Busby v. Ladd , 55l
Neagle, In re ellS
Sanborn Map & Pub. Co. v. Dakin

Pub. Co 266
United States v. SCQtt 900 DISTRICT COURT, D. OREGON.

DISTRICT COURT, N. D. CALIFORNIA, IBasquall v. The 'City of Carlisle .... 807
Berro wdale. The.. . . .. .. . . .. . . .. . .. 376

United States v. Terry 365 City of Carlisle, The 807

t



OASES

ARGUED AND DETERMINED

DrTHB

~luittd $tatts ~ir,uit and ~istdd ~llurts.

FREEMAN v. BUTLER.

(Cz"rcuit Court, D. Kentucky. :May 11,1889.

1. REMOVAL OF CAUSES-CITIZENSHIP-PETITION-AMENDMENT.
Where neither the petition for removal of a cause from state to federal court

on the ground of diverse citizenship, under the removal act of March. 1887,
nor the record. shows that defendant was a non-resident of the state where
the suit was brought at the time of filing the petition. the federal court does
not obtain jurisdiction, and cannot allow the petition to be amended so as to
give it jurisdiction.

2. SAME-REMAND.
Wbere the federal court has remanded the cause because of the defective

record and petition. an amended petition, filed in the state court. relates back
to the time when the original petition was filed, and is in time if that w.as.

3. SAME.
The federal court not having obtained jurisdiction, its order remanding

the cause is no bar to a subsequent removal on the saille transcript.
4. SA~fE-ApPEAL.

A petition for removal, filed in the state court on the earliest day possible,
is an abandonment of a prior appeal from an interlocutory order which can
not be superseded, where the appeal does not appear to have been perfected.

At Law. On motion to set aside a former order, and to file papers.
A. P. Humphrey, for complainant.
A. W. Sanders, for defendant.

BARR. J. The defendant, Butler, on the 1st day of May, 1889, filed
in this court a transcript of a record from the common pleas court of
Knox county, state of Kentucky, in which J. T.. Freeman was plaintiff,
and the said Butler was defendant. Subsequently the plaintiff, Freeman,
by counsel, entered his appearance in this court, and moved that the
cause be remanded to the state court, from whence it had been removed.
This court, after an examination of the transcript on file, and the hear~

v.39F.no.l-,.1
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ing of the argument of counsel, remanded the cause to the state court,
because it did not appear from the allegations of the petition for re
moval to this court, or froW' the :r,ecQrdin the state court, that Butler
was a non-resident of the state"OT 'kentucky at the time of the filing of
his petition for removal. The defendant, Butler, presents a petition to
the court, in which he allegestha~,E!ubsequentto tpe order of this court
remanding the cahse,' he filed a copy of said order in the common pleas
court of Knox county, and then filed in said court an amended petition
for the removal of the cause totMscourt, in which he corrected the
omissions of the first petition, and he now offers to file a complete tran
scriRt of the record, in the ca,use in the state court, including the amended
petitWnfol' removal, and asks that: the same be docketed and prooeed
here. He also asks that the order of this court remanding the cause be
set aside. The plaintiff, Freeman, appears by counsel and objects to
both motions.

The questions raised by these motions are: (1) Whether this court
can set aside the order remanding the cause to the state court, after that
order has been presented to the state court by the defendant, Butler, and
entered on its records. (2) If this (}ourt has the control over this order
to set it aside, can it allow the petition for removal, which was originally
filed in the state court, to be amended here? (3) Should the court al
low the transcript now tendereq. to be filed,and proceed with the cause
here?

The court decided that the transcript which was heretofore filed did
nof give it jurisdiction of the cause, because neither the petition for re
moval nor the record showed that Butler was a non-resident of the state
of Kentucky at the time the petition for removal was filed. That peti
tion made no allegation upon the subject of the non-residency of the de
fendant, Butler,and, although the plaintiff's petition stated that he (But
ler). was a non-,resident of the state at the time of the filing of his peti
tion, that was not' enough. The language of the second section of the
act of March, 18~7,is "being non-residents of that state." This may
not require a defendant who is a citizen of another state, and who is sued
ina state court, to be a non-resident of the state in which he is sued at
the commencement of the action,-and as to this it is not necessary to
{'xpress an 0pinion,-but I· think it ig plain the defendant must· be a
non-resident at the time of the filing of the petition forremoval, and that
must appear affirmatively in the record which is sent from the state
court. The allegations of a petition may be aided by the facts which are
alleged, ototherwise appear in the record, but the necessary facts to give
this court jurisdiction must appear affirmatively. Rohertson v. Cease" 97
U. S. M6; 'Chapman v. Ba1'ney, 129 U. S. 681, 9 Sup. Ct. Rep. 426.

This cotuit has ordinarily control over its orders during the term in
'which :they are entered, but here the order remanding the cause to the
common pleas court of Knox c0untyhas been executed, by being filed
-and entered upon the records of that court. I am therefore inclined to
the opinion that this court has lost control of the order. This, however,
is not necessary to decide, as I am of the opinion that if this court had
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control of the order ,remanding; the cause to tIle: &tate'~t!rt -it could not
allow the' grounds for the removal from. tQe flta,te court to be made out
by an amendment of the petition ,of removaltll tbis court. Th~ reason
is that this court never had jurisciictionor the. cause of Freem(Jm v. But
ler brought in the state court" because the facts which were necessary to
give it jurisdiction were not in the record•. ,The question of jurisdiction
in such cases arises between the .state and federaloourts. Th,e federal
courts get jurisdiction, if at all, by removal from the state court.. The
jurisdiction depends upon, and is grounded upon, not only·the fact of
the difference in the citizenship, and the non-residence of the defendant
seeking to remove the cause from the state court, bqt upon, the further
fact that these essentials appear in the transcript of the record from the
state court. Undoubtedly, congress could have provided that this class
of cases should be removed by the circuit court upon petition filed there.
and by means of a certiorari, but it bas not so enacted. Congress has
provided this mode of removal from the statA COllrts when the ground
for removal is local prejudice or influence, but in all other cases it re
quires the petition to be filed .in theataic court where the ,snit is pend
ing. There may be some difference in the language of ,the opinions of
the supreme court, but the decisions are consistent. The court has uni
formlydecided that when the petition for removal has been filed in the
state court, and the allegations, being taken as true, are sufficient to give
the federal· court jurisdiction, and thA proper bond has been executed,
the jurisdiction of the state court ceases, and the jurisdiction of the fed
eral court attaches. Railroadeo.v. J{oontz, 104 U. S. 5; Steam-Ship
Co. v. Tugman, 106 U. S. 118,1 Sup. Ct. Rep. ,158; Stone v. South Carolina,
117 U. S. 430, 6 Sup. Ct. Rep. 799; Railway Co. v. Dunn, 122 U. ~.

514.7 Sup. Ct. Rep. 1262. In the later case, Railway Co. v. Dtmn, the
supreme court again declares that all issues of fact arising on the peti
tion for removal or upon the grounds for removal must be tried in the
federal courts, and uses this language:

"The theory on which it rests is that the record closes, so far as the q,u.es
tion of removal is concf'rned, when the petition for removal is filed, arid the
nf'cessary security furnished. It presents then to the state court apure question
of law, and tllat is whether, admlttingthe facts stated in the petition for removal
to be true, it appears on the face of, the re~ord, which includes the petition
and the pleadings and proceedings down to that time, that the petitioner is
entitled to a rpmoval of the sUit.' That question the state court has a right to
decide for itself."

The court g? on to say that if the state cou,rt errs in keeping the case,
and that decision is affirmed by the supreme court of the state, the su
preme court of the United States can correct the error. This, however,
does not prevent the transcript from being filed in the United States circuit
court, and the case proceeding there, if that court decides that the facts
as stated, if taken as true, properly transfer the case. This right of de
cisions in both the state and federal courts as to the sufficiency of the
allegations of the petition to remove the cause is certainly undesirable,
but such is the will of congress, as determined by the supreme court.
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This rig~]t of decision. which is:deelared to remain in the state court is
clearly inconsistent witll"lihe tight 'of the United States circuit court to
allow an amendment '0f the 'petition 'for removal so as to state the facts
necessary to give that COUl't' jurisdiction. It is possible to have uniform
ity of decision upon the questibn of whether or not in a particular case
the jurisdiction of the statecoutt 'has ceased, and the jurisdiction of the
United States circuit court has attached at a certain time, if the supreme
court is to revise the decisions of the state and federal courts upon the
same record, but is utterly impossible if the federal courts are author
ized to allow necessary jurisdictio~al facts to be pleaded after the cause
has beenremoveu from the state court. The true distinction in these
cases is stated by the supreme court; but the question under discussion
was left undecided. The distinction is that where the facts, as stated, or
which are in the record, if true, would give the circuit court jurisdiction,
then the jurisdiction attaches, and then the amendments may be allowed,
even to the extent of changing the grounds upon which the court is to
continue its jurisdiction; but if the allegations in the petition of removal
or the factain the record as filed, if true, are not sufficient to transfer
the case from the state court, then the federal court never had jurisdic
tion, and of course cannot take jurisdiction for the purpose of allowing
an amendment. In Carson v. Dunham, 121 U. S. 427,7 Sup. Ct. Rep.
1032, in considering this question, the court uses this language:

"The petition. [removal,] on its face, made a case for removal by reason of
the citizenship of the parties, and the suit was properly taken from the state
court and entered ill the circuit court on that ground, if not on the others.
The statute made it the duty of the state court to proceed no further until its
jurisdiction had in some way been restored. Had it proceeded, its jUdgment
could have been reversed, because on the face of the record its jnrisdiction
had been taken away. The suit was therefore rightfully in the circuit court
when the record was entered there, and when the answer was filed, which.
for the purposes of jurisdiction, may fairly be treated as an amendment to the
petition for removal, setting forth the facts from which the conclusions there
stated were drawn. As an amendment. the answer was germane to the pe
tition. and d d no more than set forth in propel' form what had before been
imperfectly stated. To that extent we think it was proper to amend a peti
tion which on itsflwe showed a right to the transfer. ' Whether this could
have been done if the petition as presented to the state cOllrt had not shown
on its face suffir.ient ground of removal we do not now decide."

, The petition of Butler as origillallypresented to the state court, taken
with Freeman's petition, did not state faets, if true, sufficient to give
this court jurisdiction. Hence, as the court did not have jurisdiction,
but the jurisdiction remained in the state court, it cannot allow that pe
tition to be amended so as to state facts which are necessary to give this
court jurisdiction. In the recent case of Cameron v. Hodges, 127 U. S.
324,8 Sup. C1. Rep. 1156, in which one of the parties soughtto file an
affidavit in the supreme coutt, and thus amend his grounds of removal
from the state court, the court refused him leave, and uses this very per
tinent language:

"The Case in this cOllrt must be tried upon the record made In the circuit
court. In this instance there has been a remuval from a tribunal of a state
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into a circuit eOllrtof the United States, ,and there is no precedent known to
us which authorizes all amendment to be made, even in t,he circu,it court. by
which:grounds of:jurisdiction may be made to appear which were not pre-
sented tathe state court on the motion for removal." .

This is not a decision,' because the question of an amendment in the
circuit court did not arise for determination, but it clearly shows the
trend of the court, and taken with the case of Carson v. Dunham, supra,
indicates at least a decided opinion of the distinguished justice (MILLER)
who decided the case, and to whom the question was evidently not new.
What is said in Grace v. Insurance Co., 109 U. S. 278, 3 Sup. Ct. Rep.
207, is not inconsistent with the opinion expressed in Chmeron v. Hodges.
The case of Parker v. Ocerman, 18 How. 139, decided in 1855, is seem
ingly against the view here presented, but it does not distinctly appear
where the amendment was made,-whether in the state or the federal
court. 'Whatever llIay have been the fact in that case, it is evident the
mede and ma,mer of ,e Hoving a case from the state courts t,) the United
States courts had not then received the careful consideration they have
had since that time. The distinction suggested by the court in Carson
v. Dtmham, is sound and logical. Unless the supreme court shall decide
amendments alleging Jiwts indispensable to give the circuit court juris
diction in removal cases cannot be allowed in anv other than the state
courts in which they were pending, then the court must overrule the de
cision in Railway Co. v. D'unn, in which it is said the state court may
decide for itself whether or not the allegations of the petition for removal
are sufficient to remove the cause, and decide that whenever a petition
for removal is filed, whether sufficient or insufficient on its face, the state
court ceases to have jurisdiction and the jurisdiction of the federal court
attaches, without regard to the allegations of the petition. It follows
from what has been written that in our opinion the common pleas court
of Knox county was not divested of its jurisdiction until thejurisdictional
facts were alleged in a petition for removal, or that they appear other
wise in the record. The order of this court on May 1st, remanding
the case to the state court, was simply a declaration of this court that
the ease had not been transferred to it, and that therefore it dill not have
jurisdiction. Hence the amended petition for removal was prop,"rly filed
in the state court, and upon the execution of the bond the state court
ceased to have any further jurisdiction over the case, and the jurisdiction
of this court attached, unless it was too late, or the deftmdant had lost
the right to a removal to this court because of his previous acts in the
state court or in this court, or in both.

The original suit was brought April 6, 1889,:md the summons, which
was returnable at the next ensuing April term of the Knox court of
common plea'S that cOlllmeneed April 22, 1889, was executed April
8th on Butler. On the 9th of April the judge heard, in chambers, a
motion for an injunction and the appointrnent ofa receiver. This mo
tion was granted by the judge, and the defendant excepted to the order
appointing a receiver, and prayed an appeal, which was granted. The
order appointing a receiver is an appealable order under the Kentucky
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Code, but it cannot be superseded:, ,and in the mean time the suit itself
remains in the lower oourt. The court of common pleas commenced 011

the 22d ofApril, and tlIe answer ofButler was due on the third day of
the term, but he did not wait, ahd'med his petition for the removal to
this court on the 22d ofApril , the,first dll-Y of the ter:ql, and executed
bond. Subsequently he filed a" transcript of the then record in this
court. The plaintiff appeared in this court, and on May 1st moved to
remand the case, which was done for the r(lason already stated. Subse
quently, on the 3d day of May, and during the same term of the Knox
county common pleas court,' the defendant Butler filed in that court the
order of this court remanding the case, ,and tendered and filed an
amended petition Jor. the removal of the case to this court. The learned
counsel insists that, as the amended petition was not filed until after the
answer was due in the state court1 .it is too late, hut the answer to this
suggestion is that, being filed as an amended petition, it related back to
the time when the original petition was filed. He also insists that, But
ler having filed a transcript in this, cO,urt under the petition and bond
which was filed April 22, 1889; he cannot file a transcriptof the same
record with the addition of his amended petition filed May 3d for re
moval, and he refers the court to Railroad Co. v. McLean, 108 U. S. 215,
2 Sup. Ct. Rep. 498, and Johnston v. Donvan, 30 Fed. Rep. 395, as sus
taining this view,' The latter case is distinctly in point, but I think the
learned judge who decided that casefuiled to recognize the distinction
which we think exists between an order remanding a case to the state
court because the circuit court has never had jurisdiction, and that
where the order remanding to the state court is made after the jurisdic
tion of the state court has ceased, and the jurisdiction of the federal
court has attached. It is true that under the act of March, 1875, an
order remanding or refusing to remand to the state court was a final or
der, and could be taken to supreme court by writ of error, and that sllch
an order is now a final order under the act of March, 1887, and would,
after execution, be beyond the control of the circuit court. Yet I do
not think a petition for removal from a state court which does not allege
the grounds which are essential to give the federal court jurisdiction and
divest the jurisdiction of a state court would be a bar to another peti
tion, which does allege all the jurisdictional facts, any more than the
dismissal of a suit by the circuit court because the petition did not state
the facts necessary to give the court jurisdiction would be a bar to an
other suit for the same cause of action in which the necessary allegations
are made. The supreme court has, in Rrxil1'oad Co. v. McLean, declared
that if a case has been removed from the state court, and the jurisdic
tion is in the circuit court, an order remanding the case to the state
court will bar another removal on the same transcript. But it has not
declared that,' if the case is remanded because the circuit court has never
had jurisdiction, such an order would prevent a legal removal thereafter.
The court says:

"Assuming that the second petition for removal was filed before or at the
term at which the cause could have been tried in the state court, we are of
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~piniori thata party is not entitled, under existl'ng'lawil,tofilo iaSecdtld peti
tion for the removal upon the same grounds, where upon the first removal by
the Same party the federal court declined to proceed; and remanded the suit
because of his failure to file the required copy within the time fixed by t!le
statute. Whe1J the circuit conrt first remanded the cause, the order to that
effect not being superseded, the state court was reinvestpd with jurisdiction,
which could not be defeated by another removal upon the same grounds, and
by the same party. A different construction of the statute, it can be readily
seen, might work injurious delays in the preparation and trial of causes."

It will be seel). by a reference to the facts of this case that the removal
from the state court was complete, and the jurisdiction of the circuit
court had attached by reason of the first petition; but in the case at bar
there had not been a removal from the state court, nor had the jurisdic
tion of this court attached.

It is insisted that because the defendant, Butler, prayed an appeal to
the Kentucky court of appeals from the order of the judge made April
9, 1889, appointing a receiver, which appeal was granted, he could not
thereafter file in the Knox court of common pleas a petition for removal
to this court, and we are referred to the case of Railroad Co. v. Rwilroad
Co., 29 Fed. Rep. 337, to sustain this view. That case arose under the
act of 1875, and the court indicated the opinion that the motion for an
injunction which was granted in that case was a trial within the mean
ing of that act, and therefore the petition for removal from the state court
came too late. The court commented upon the fact that the order grant
ing an injunction had been appealed from and superseded, and that be
fore this was done the party had an opportunity of filing his petition for
removal in the state court. In the case at bar Butler could not have
filed his petition until the term of the state court, which commenced on
the 22d of April, which was the day upon which he did file it. The
order of the judge of the state court, appointing a receiver, was appeal
able, but it could not be superseded. The appeal, though prayed and
granted, does not appear to have been perfected by the filing of the tran
script there, and we think the effect of the petition to remove to this
court was an abandonment of the appeal by Butler. We are of the
opinion that Butler's motions to set aside the order of May 1, 1889, and
to file an amended petition of removal in this court, should be overruled,
and that his motion to file the transcript from the Knox county common
pleas court should be sustained, and it is so. oruered.

HOOVER v. CRAWFORD COUNTY.

(Oircuit Com't, lV. D. Arkansas. June 13, 1889.)

FEDERAL COURTs-JURISDICTION-AcTIONS AGAINST COUNTIES.
If a legislature of a state permits a county to contract and issue obligations

as evidences of indebtedness to citizens of other states, such legislature can
not prevent such citizens from bring-ing- suits in a federal court in the state
of the county by a law which provides that. counties cannot be sued, for the
laws of the state permit the counties to create on behalf of the citizens of
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other states a.p-roperty right as against the counties. and this /.rives the right
to such citizens to SlIe the counties in the federal courts. And such rigL t is
one which is beyond the cont,,)l of any legislaCve action of the State, and
can be regnlated alone by the constitution and laws of the United States.

(Syllabu8 by tue Oourt.)

At Law.
Suit by J. W. Hoover against the county of Crawford, on ri9 pieces

of county scrip of different values, and of the aggregate value of $3,000.
All of said scrip bears date July 12, 1887. Defendant demurs to the
c0mplaint "because it fuils to state fucts sufficient to constitute a cause
of action."

Du Val & Cravens, for plaintiff.
Lee Sandels &- Warner, for deJendant.

PARKER. J. It is claimed in this case that the defemhmt county can~

not be sued because its suable charaeter has been taken away, unless the
right is asserted in its own court, by the act of the legislature of Arkau
sas of February 27, 1879. At that date the legislature passed the fol~

lowing act:
"St'ction 1. That spctions 9:17, 938, 939, 944, 945, g46, 947, 948, 949. a'ld

4516 of Gantt's Di!{pst of the ~tatlltps ot Arlomsas, Hnd all laws and parts of
laws making counties corpomlions, and auth()fIzing them to sue alld be sued
as such, bl~. and they and eacil and every of them are IWTeby, repealed. Sec.
2. Tilat hereafter all pe,sons having demands against ar.y county shall pre
sent the sallie, duly verified a"cording to law. to the coullty court of said
county for allowance or re.,pction. From the order of the county court tllereon
appeals ma,' be prosecuted, as now provitl"d by law. If on any snch appeal
the judgmen t of the con nty t'ourt is reversed, the jndgmell t and reVl'rsal sllall
be certitied uy tile court rendel'i ng the salne to the county conrt, Hwl the

.connty court shall thel'l~upon entt'r the jlldgment of tile superior ('ourt as its

.own. ~ec. 3. \\Then any conllty has any dl'malld against any pt'rsons or cor
porations. sllit tllereun ([Jay be brought in the name of the state for the use
oftliecoullty. * * *"

The seetions of the general law of the state referred to in the act set
out above as being repf'aled by said act provide that the counties may
sue and be suell, and also for the method of getting service on them.
The purpose of the legislature evidently was to take away from the ied
eralcourts the right to entertain a Sllit against the county in the state.
We have a right to infer this from the nature of the act passed by the
legislature of the state, and trom the existing condition of things at the
time the act was passed. Previous to that time many suits had been
brought in the federal courts in the state against counties upon evidences
of indebtedness similar in character to these sued on in this suit. J udg
ments had beeu obtained, and payment compelled, by such courts. I
have never heard that any act of intentional wrong or injustice had been
done by these courts. 'fhey had simply enforced the collection of hon
est debts. This act seems to me to be but the exhibition of a toolish
a.ud futile purpose founded on an unwarrantable and unreasonable prej
udiee against federal courts,· which are as much the courts of the whole
people as the; courts of the counties or of the circuits in a state. Can
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the purpose of this act be accomplished by the legislature of the state?
The legislature has not taken away the whole character of the county as
such. Under the general laws of the state it has a right to make con
tracts, and to issue obligations similar to the ones sued on here. To
this extent the legislature has left the county with a function character
istic of a corporate existence. For this purpose it is a civil division of
a state, and, consequently, to this extent a county. It is an axiom of
the law of this country that the legal jurisdiction of the United States
courts comes froUl the constitution and laws of the United States; and
under our system it can come from no other source. And when the
conditions ~xist which uncleI' the constitution and laws of the United
States give jurisdiction, the same is free from the touch of any legisla
tive body of a state a~ the legal jurisdiction of the state courts is free
from the touch of congress. I think it enough for this case to find that
the defendant county had a right to contract with a citizen of another
state. This right to contract implies liability to suit by a citizen of an
other state, and this gives jurisdiction to the federal courts. The su
preme court of the United States, in Cowles v. Mercer Co., 7 Wall. 118,
which is a case analogous in ptillcipIe to this, said:

"It is enough for this case that we fi nd the board of supervisors to be a cor
poration authorized to contraet for the county. The power to contraet with
cjtizpns of other states implies liability to sllit by citizens of other states. and
no statute limitation of suability can defeat a jurislliction given by the con
stitution. "

This seems to be conclusive of this question. In Payne v. Hook, rd.
430. the supreme court says:

"We have rPIl<'atedly 'held that the jurisdiction of thp courts of the United
statps over contl'Ovendes between citizens of different states cannut bE' im
paired by the laws of the statps which prescribe tile modes of redrt'ss in their
courts, or which regUlate the distribution of their j udidal power.'"

The laws of the state give the county the power to create on behalf of
the plaintiff a property right as against it. In Rauwu/JI Co. v. Whitton, 13
Wall. 270, the supreme court of the United States decides it is a corrt"ct
principle that '~whenever a general rule as to property or personal rights
or injuries to either is established by E'tate legislation, its enforcement
by a federal court in a case between proper parties is a matter of course.
and the jurisdiction in such case is not subject to state limitation.~' In
Bank v. Jolly's Adrn'rs, 18 How. 506, the supreme court of the Upited
States declared that-

"The law of a state limiting the remedies of its citizl>ns in its own courts
cannot bll applied to prevent the citizens of other states from suing in the
courts of the Unitpd ~tates in that state for the rel'overy of any property or
money there, tu which they may be legaliy or equita1>ly entItled."

The doctrine of the above cases has been declared by the supreme
court as long ago as the case of Suydam v. Broadnax, 14 Pet. 67. In
Hyde v. Stone, 20 How. 175, the supreme court declares:

"This court has repeatedly decided that the jurisdiction of the cOllrtsof the
United States over controversies between citizens' of different states cannot
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beimpaired by the laws of the,states which presoribe the mOlles ofrl'QITe5s in
their courts, or which reglllatethe distribution of their judicial po,w:er. In
rnanycases state laws form 'a rule of. decision for the courts of the' United
States, and the forms of proceeding in' these courts have been assimilated to
those of the states, either by'legislative enactment or by their own ITn,les.
But the courts of the UnitedStntes ,are bound to proceed to jUdgment,. and to
afford redress to suitors before them, in every case to which their jurisdiction
extends. Theyeanllot abdicate their authority or duty in any case in favol' of
another j urisdktio!!.,",

The principle of all these cases has again but recently been reiterated
by the supreme court in the case of Ellis v. Davis, 109 U. S. 4,98" 3
Sup. Ct. :&ep. 327. Indeed, there is not and cannot be any dissent
from it. Then, as long as the legislature of the sta'te leaves the counties
with the power to make contracts with citizens of other states, to create
thereby a property right in favor of such citizens, the right to sue the
countie;;; in the federal courts exists. '

.It has been suggested that this scrip was taken by plaintiff subject to>
allthelaws of the state. This is true,.but he takes it subject to all valid
laws. If aso~called "law" is invalid ;under thatwhichis the supreme law
of the land ,-the constitution of t...'1e United States,-then such statute' is,
not a law, but only a simple declaration of a law-making power that is
a nullity. I regard the point discussed above as the only one in the
case; and, in the face of the settled law, the demurrer in this case must
be overruled.

GLENN 1.'. ABELL.

(Oircuit Oourt. D. Boutl! Oarolina. May 31. 1889.)

BANKRUPTCy-PROVABLE DEBTS.
The liability of a subscriber to corporate stock for his unpaid snbscription

is a provable debt in bankruptcy against the estate of such subscriber. though
no assessment has yet been made. under Rev. St. U. S. l\ 5067. providing that
all djlbts due and payable from the bankrupt at the commencement of pro
ceediIlgs or then existing and payable in the future shall be provable debts.

At Law.
Rntledge £to Rutledge, for plaintiff.
Wells £to Orr,for defendant. .

,SIMONTONjJ.i This is an action at law. Both parties by stipulation
in writing waive a Ju·ry and submit all the issues to the court.

, '{'

FINDINGS OF FACT. ,,~-

, The National'Express & Transportation Company was a corporation
oreated by an act of the ",tate of Virginia, D~cember 12, 1865. Its
capital stock w~s fixed at $5,000,000, wi~h the privilege of increasing it
to $10,000,000. The shares ~ere fixed at $100 each. It could com
nlep.ce business when one-third 9£ its shares were subscribed for, and
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$100,000 paid thereon. No special provi.sion is made in the charter for
the time and mode of paying subscriptions. The company was organ
ized 12th December, 1865. Twenty per cent. of each share subscribed
was paid in cash. It ceased business 20th September, 1866, and made
an assignment for the benefit of its creditors, including in the assign
ment the unpaid amounts on the subscription toits stock. The assignee
not proceeding properly, a bill was filed in the court of chancery at
Richmond in behalf of creditors 7th November, 1871, to enforce the
collection of assets and payment of the debts. On 14th December, 1880,
a decree was made establishing debts to the sum of $500,000, removing
thE1 assignee, appointing plaintiff trustee, and ordering calls on unpaid
subscriptions, first for 30 per cent.. then for the whole sum unpaid. The
defendant was an original subscriber for 50 shares, and paid his 20 per
cent. This action was brought on 2d August, 1886, to enforce pay
ment of the remainder. On 12th January, 1876, defendant was ad
jndicated a bankrupt. On 4th January, 187R, he received his dischar~e.

He sets up in defense to this action his discharge in banfruptcy and the
statute of limitations.

CONCLUSIONS OF LAW.

As to the effect of the discharge in bankruptcy. Was the defendant
released from this liahility? He was, if this be a debt, claim, liability,
or demand provable against his estate. Rev. St. U. S. § 5119. The
able counsel for plaintiff contends that the remainder of the subscription
for the 50 shares made by defendant was not a debt due and payable by
the defendant when he was adjudicated a bankrupt, and that it was not
a debt payable at a future day, (section 5067 i) but that it was a con
tingent liability, the contingency whereof did not occur before the final
dividend on the bankrupt's estate was declared, and that the present
value thereof could not be ascertained. It was therefore not a liability
included in the provision of section 5068, was not a provable debt, and
was not released by the discharge.

The charter of this company authorized a certain capital, divided into
shares of $100 each. Every subscriber, when he made his SUbscription,
agreed to take and pay for each share taken $100. Mor. Prjv. Corp.
§ 271. There is nothing in the act ofincorporation allowing the c:Jmpany
or its board of directors to reduce the value or price of the several shares,
or toperniit a subscriber to pay a part of the SUbscription price and be
released from further payments thereon; There is nothing in the case
to create the impression that an:y attempt was made to do this. If any
such were made, it would have been null and void as to creditors. Sagary
v. Dubois, 3 Sandf. eh. 501; 8a,nger v. Upton, 91 U. S 60. Nor was
there anything said or done at the time of the subscription making the
payment thereof conditional or contingent. For the same reason this
also would have been void as to creditors. At the time of the sub
scription 20 per cent. only was paid in cash. This could not discharge
the liability tei pay the remaining 80 per cent., nor make it depend on
a contingency. Sawyer v. Haag, 17 Wall. 620j Curran v. Arkam:s(8) 15
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How, 307 . The liability to pay was fixed; the time-the precise moment
when to pay-may have been uncertain. The subscription was an absolute
promil'f\,debitum in prtesenti, a part possibly, solvendurn in.juturo. Be Iron
Worl.:.~,~O Fed. Rep. 680. It constituted a part of the assets of the com
pany, (MyC'l'8 v. Seeley, 10 N. B. R.411,)and as such was by it assigned
for the benefit of thecreditors,-became the property of the creditors,
(Sanger v. Upton, supra; Morgan Co. v. Allen, 103 U. S. 498.) The sub
scriber was bound to pay it in. full. If the corporation had been success-

.1'u1 and thus in the uncontrolled direction of its own affairs, it may pos
siblyhav~ indulged its stockholders. Perhaps if its profits were suffi
ciently large it may have declared dividends with which the stockholder
could .have been credited upon his debt for subscription and in time have
so paid up the debt. But when the insolvency occurred, in 1866, its
~apacity to do business was ended. It lost all self-control.· Its ex
istence continued for no other purpose than the realization of its assets
and the payment of its debts. Its duty and the duty it devolved on its
assi~nee was to collect in these assets immediately among them the un
pale: .,nbscriptton to stock and to pay the creditors. Scovill v. Thnyer,
105 U. 8. 154. This made the obligation of the subscriber to pay fixed
and certain, immediate on demand; in other words, a debt. Be Iron
Works, 20 Fed. Rep. 680. No action of the corporation, of its office: s
or its assignee, could discharge, alleviate, or extend this obligation.
Upton v. Tribilcock, 91 U. S. 48; Sanger v. Upton, supra. But the sub
scriber was permitted to pay only 20 per cent. in cash. The other pay
ments were to be made on calls by the company or its officers. The
time or times, the proportion or proportions, of these calls were un
certain. It may be they· were contingent upon the necessities of the
company. Does this deprive the debt on the subscription of its provable
character in bankruptcy? Here, then, we have an absolute promise to
pay whenever called, "that is to say, a demand existing, the accrual of
the cause of action thereon dependent on a contingency,"-the call. If so,
it is provable in bankruptcy. French v. Morse, 2 Gray, 111. Let us
aSf;ume that a call was necessary before payment could be required; that
such call nlight never have been made, either through neglect of the

. corporation, its assignee, or its creditors; that thus the remainder of the
subscription was "payable upon ~n event which might never have oc-

, curred,"-yet the contract of subscription and the liability of the defend
ant to pay were in full force when the petition of bankruptcy was filed.
The sum for ,vhichhe could be made liable was certain in amOtlnt,
$80 per share. In the language of WAITE, C. J., in Wolf v. Stix, 99 l.T.

" S. 1, this clearly is such a case as was provided for in section 5068,
;. Rev. St., and the debt was provable in bankruptcy. See also Parbury's
" Case, 64 Eng.Ch. 87. Let the complaint be dismissed.

;'l'his result renders unnecessary any discussion of the defense of the
., Iltatute of limitations.

NOTE By'TIiE.JUI:lGE, In the case of HaMkins v, GZmin, 9 Sup. Ct. Rep, 739, (May
13,18:89,) the. supreme court .of the United States decide .that the.statute of limitations
is not a bar, ·That case was brought by the same plaintiff as in our case against a sub-
!!cl'iber in like plight. . . . ., .
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BARD V.BANIGAN.

(Circuit Court, D. Connecticut. June 17.1889.)

1. PRJKCIPAL AND AGE'KT-COMPENSATION OF AGENT.
Defendant, an experienced and successful rlibber manufacturer, was em

ployed by plaintiff's company. which was then in financial difficulties, 'and
not succeeding well with its rubber business. to take ~nt,ire charge of the bus
iness as managing agent. and as a part of the transaction he purchased 4,000
sbares of its capital stock at a low price. He devoted bis attention and active
services to tbe business for ,over four years, when the company became in.
solvent. FrequenUy during the first year or two,h,e stated that he was serv
ing witbout compensation, but in tbis action. involving his right to a salary,
he testified that he supposed his salary would be determined at tbe proper
time, when the company became more prosperous. and that he would then be
paid what was right for the past. There was no evidence.of a contrary agree
ment. Held, that he was entitled to a reasonable salary ($2,500 per year)
from the beginning of his employment.

2. CORPORATIONS-PREFERRED STOCK-UNAU'I'HOIUZED ISSUE.
A purchaser of preferred stock issued without express statutory authority,

who voluntarily subscribed and paid for it for the purpose of promoting the
scheme under wbicb it was issued, and wbo was a promoter of tbe 'scbeme,
cannot bold it for 28 months after the conditl0ns upon wbich it was issued
have been fulfilled. and then, on the insolvency of the company, assert the
invalidity of the stock, and recover back his money.

At Law. Action by Charles Bard, receiver of the Hayward Rubber
Company, against Joseph Banigan, for money had and n:ceived.

Hnlsey & Briscoe, for plaintiff.
Doolittle & Bennett, for defendant.

SHIPMAN, J. This is an action at law which was tried by the court,
the parties having by a duly signed written stipUlation waived a jury
trial, and agreed, to a trial by the court. The first count' of the com
plaint was tor money had and received by the defendant for the use of
the Hayward Rubber Company, before tbe appointment of a receiver.
The second count was for money had and received for the use of the
plaintiff, after his appointment a~ receiver. A stipulation between said
parties is as follows:

"It is stipulated and agreed by and bet\veen the plaintiff and d~fendant in
the above-entitled action that the balance due to the plaintiff frOm the defend
ant under the first count of the substitnted complaint. exclusive of ,the dis
puted items of $21.808.40 claimed by the defendant for services as general
manager, and of $17.550 had and recei ved by, Hayward Hubber. Company in
paym,ent of .preferred stock, is the sum of $10,494.96, with in~erest thereon
from December 15, 1887, and that the balance dUll to the plaintiff .from the
defendant under the second count of the sllbstituted complaint is the sum of
$24,011, with interest from January 15, 1888." .

The facts which upon such trial were found to be true, and which
are true, are as fqllqw8: , .

The ~ayward RubberCompany was a joint-stock corporation, for the
manufacture of India,rubber shqes, duly ,incorporated inaccordaJ)c~whh
the statutes ofConnectic,ut, and located iI;lCqlcl:l!Js,ter, ~nthis .state:. ,.It!>
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capital stock was $400,000. The par value ofits shares was $25. Before
1879 it had been It very profitablecoll1pany, and had paid large divi
dends. Its last dividend was made in 1881. Thereafter its business
deteriorated, and became unprofitable. In January, 1$83, some of the
principal stockholders endeavored to find a skilled rubber manufacturer,
who would become interested in the company,' and would oversee or di
rect its management, and would take the charge of selling its goods.
,Negotiations were entered into with the defendant, Joseph Banigan, who
was president and general agent of the Woonsocket Rub)Jer Company,
and was a well-known and E'ucoessfulrubber manufacturer, which re
sulted in their agreeIng to furnish him, and his agreement on January
12, 1883, to purchase, 4,000 shares of the capital stock of said company,
at $12.50 per share. The agreement was carried out, and on January
~O, 1883, Mr. Bl1nigan was appointed general agent by the directors,
who defined his duties, which were, in general; that he was to have full
control of the manufacturing, subject to their approval. No salary was
th~rt of ever designated, nor w;tsanY vote passed on the subject. :Mr.
Banigan s,tillattended to his duties and business at Providence. He
went to Colchester once ina week or fortnight. remaining there one, two,
or three days, as the case might be. He entered actively upon the over
sight of the business; laid out and arranged for new buildings; bought
new machinery; ordered new lasts, tools, rolls. and cutting machinery;
had automatic sprinklers put inthemill,-all at ;an expense of some
$120.000; inspected the new goods; secured the dismissal of old officers,
appointed a new superintendent; causlld a saving in the management of
the business; nnd reduced the pay-roll, while not reducing the quantity
of manulacturedgoQds; and carri~d Ol}.correspondence with the new su
perintendent an,d .the treasurer.. He also Pt!rchased the su ppJies, except
for three months, wherihe was in. EUJ;ope. In April, 1883, the Woon
socket Rubber Company, 40 or 50 per cent. of the stock of which Mr.
Banigan owned, became the~ellin~ agents of the Haywar<;l Rubber Com
,pany, and so conthlUeduntil 1886. At.that time the various rubber
manufacturing companies formed a corporation called the Rubber Boot
& Shoe Selling Company, in which each company took stock, and which
was to sell all th.eproduction of all the stockholders. The Hayward
Rubber Company took about $24,000 of stock. 'I'he agency continued
a year, with disastrous results, particularly to the Hayward Rubber
Company. The Woonsocket Rubber Company then declining to be its
selling agent, Mr. Banigan hecamesuch agent, and sold all the goods
therealter, upon the salne commission which had been paid to the Woon
socket Company. The amount of pummissions was paid. In March,
1885, a committee of the directors, of which committee Mr. Banigan was
a member, sent a circular to the stockholders, recommending an increase
of the capital; by the issue of preferred stock toihe amount of $100,000,
saying that it was desirable to have a unanimous vote in favor of the
proposition, asking for proxies, and inclosin~ the proposed resolutions,
which were to' be submitted toastockholders' meeting to be held on
March 25, 1885. At said meeting the stock was increased $100,000,
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by the authorization of the issue of preferrEld stock: entitled to C11IIlula-,
tive.divi4tlnds ;of 8 per cent. per annum, which should tak~ preced
ence of all dividendsQn the coIQm~)ll stock and any futureallqitions
thereto, and which preferred stock could be retired when the.finar}(:~ial

condition of t)le company would warrant,in such amounts and at such
times as might be determined on by vote of the stockholders, at par and
accrued dividends, and such retirement should be pro rata. 'the votes
in regard to the issue ofpreferred stock were passed by a unanimous vote
of the shares present or represented at said meeting at a time when said
votes were taken; being 13,404 shares. The whole number of shares
was 16,000. One stockholder of record holding stock hypothecated to
it, subsequently brought to the proper state ..court a petition for an in
junction against the issue of said preferred stock, but discontinued or
withdrew said petition. Eac:h stockholder had the.privilege of subscribing
to said preferred stock in proportion to the number of shares of existing
stock by him owned. If any stockholder neglected, fora specified time,
to subscribe for his portion of preferred stock, the same.coul<,l. be disposed
of by the treasurer, for the use of the company, at not less than par.
Mr. Banigan subscribed for 702 shares of the prefer:red stock, and on
April 2, 1885, paid the company therefor $17,550, and received a cer
tificate for said shares, which contained, in substance, the provisions of
said vote.~. Shares to the amount of $25,000 in all were subgcribed for.
The subscription agreement which Mr. Banigan and the other subscrib
ers signed was as follows: "We, the undersigned, herewith subscribe
for the number of shares of the preferred stock of the Hayward Rubber
Company affixed opposite our names." The defendant voted upon his
stock at one or two annual meetin~s thereafter. On June 26, 1885, he
wrote to Potter, Lovell & Co., note brokers of Boston, inclosing a state
ment of the company's affairs, and saying that it had arranged to issue
$100,000 preferred stock, but" only one-quarter of it has yet been is~

sued, which I have taken principally." No claim for the repayment of
this $17,550 was made until 1888. No certificate of the increase of
capital stock was filed in the office of the secretary of state, or of the
town-clerk of Colchester.

Mr. Bamgan continued to be the gen~ral agent until the company
went into the hands of a receiver, on August 9, 1887. No charge was
made by him on the books of the company and no claim was made for
salary until after the appointment of the receiver. At the annual meet
ing of the stockholders in January, 1884, he said to them that he was
serving the company without compensation. At another subsequent
meeting of the stockholders. when his management was criticised, he
justified it, and said that he was not receiving compensation for his
services. On May 26, 1887, he wrote to tpe treasurer criticising a neg
lect to receive the company's goods from the selling company, and said:
"I am n,Ot under pay ,by the Hayward Rubber Company, and I should
not be expected to look after. such business,but, if no one gives it any
attention, I feel it incumbent on myself.to protllct the company." He
testified, upon. cross-examination, that pc s\lpposed his salary would be
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determined ll.tthe proper time, wbed the conipany:wasin funds; and~
further, that he supposed When the company got in good condition he
was to have a 'salary. rrherewas!iiounderstanding, express or impli{,d,
that he was to hi-we no salary inconsideration of the sale of 4,000
shates at $12.50 per share. Nobody testifies to that effect. He made
a large investment in the stock, at'aprice supposed to be cheap, in the
expectation that it would be a profitable one. The stockholders wanted
him to become pecuniarily interested in the company, and so be stim
ulated to render it valuable services and assistance. He thought that
the company was not in a conditidn to pay large salaries, and was out
of funds, and therefore took tlOmoiley and made no charge. When it
became prosperous, he expected to have a large salary for the future,
if he remained in the company, and that he would be paid something
that was in the way towards compf'nsation for the past. He trusted
that future success would enable him to be compensated. He thus
truthfully said that he Was serving without pay He was not at that
time receiving, and it might be that he would never receive, pay. I
find no agreement between the partif'E1 for service without compensation,
and ho abandonment on the part of Banigan of a claim for sonle com
pensation for the current service, but the subject was one to be deter
mined at a future time, when the company was pecuniarily able to de
termine it. He was serving upon a contract that he should have pay
ment in the Juture, and his conduct and testimony show that the time
ahd amount of payment were to be contingent upon the time when, and
the sum which, the conlpanyshould be able to pay. In now ascertain
ing the proper amount, the contract is tocontTol and relerence is to be
had to the financial ability or the company, as well as to the amount
of se.l'vices, and what ,,;ould have been the market value under other
and different circumstances. The company is now insolvent, and una
bleto pay its creditofsin full. !\Ir., Baniganactllally served from Jan
:oary 13, 1883, tbAugust 9, 1887, except an absence of about three
months, and is entitled tocOlnpen"ation for the period of four years and
four'll1onths at the lite of $2,500 per annum, being $10,833.33.

The claim f()r $17,550 rests upon a question of law. The contention
of the defendant'is that,inaslnllch as the statutes of Connecticut sim ply
a.llow a joint·sto~·k 'company to increase its capitalstock, and the articles
'6f as"oeiation gave no authorit? to make prelPl'rerl stock, it was heyond
the power orthe Hayward Rubber Company to creat~ such a class of
stock, and there' 'was It total tailureol COil"lueratIun lOr tne contract;
thatnO estoppel can exist against the assertion of the invalidity of the
stock; and that the 'defe'r.idant is pntitled ill recover the amount paid by
him'fronrthe corporation. The text-books announce the doctrine that,
in the absence of ailthority in the charter or statutes or articles of asso
~rttion to make a 'preferred6r a special stock',ai1il iIi the absence of
tlnani)1lous consent on the part' of the stockholders preferred stock can
l'i,tWbe breated.' Mr Beach,wh'ose learning on the subject of corpora
ti?~s made any utterance of his on that subject valuable, said, in his
treatise on the joint-stock act'Of Oonnecticut, (page 25:) "It seems to
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be a valid objection. to the issue of preferred shares that it impairs the
existing equality amcmg the stockholders, but no good reason can be
assigned why the articles of association may not lawfully provide for
the issuing of such preferred shares, and probably the issue of such
shares by the unanimOlls consent of all the stockholders of an existing
company would be held valid." For the purposes of this case I shall
assume that, the unanimous consent of all the stockholders not having
been affirmatively expressed by vote or by equivalent act, the preferred
stock was invalid. If so, the acquiescence of the stockholder cannot
give it va.lidity, and he is not estopped from asserting that it is invalid.
Scovill v Thayer, 105 U. S. 143. If a stockholder could be estopped,
Bauigan would necessarlly' be, because he was one of the promoters of
the scheme, urged his co-stockholdE'rs to buy, voted upon it, and, for the
purpose of favorably explaining the company's position to the firm which
was to take and negotiate its paper, asserted that it could issue preferred
stock, and had done so, to the amount of $25,000.

Notwithstanding the :MaRsachusetts authorities to the contrary, (Tv,be
Works v. Machine Co., 139 Mass. 5, Reed v.1vIrtchine Co., 141 Mass. 4/54,
5 N. E. Rep. 852,) I am not favorably impressed with the doctrine
that, as against the assignee or receiver of an insolvent corporation, the
owner of preferred stock, who has voluntarily subscribed and paid for
it for the purpose of promoting the scheme, and has recl'ived his
certificate therefor, and the terms and conditions upon which the sub
scription was made have been fully complied with by the corporation,
can recover' the amount paid. In Winters v. Armstrong, 37 Fed. Rep.
508, Judge JACKSON guards against such a broad principle, and it is
not in accordnnce with the teaching of Scovill v. Thayer, sttpra.

If he can recover the amount tl'om the insolvent estate, in a case
where there is no claim of an unfulfilled conditioll, it is upon the theory
of a rescission of the contract, because the stockholders had received
nothing of value. Tltbe-lVork8 v. Machine Co., stt]Jra; Allen v. Herrick,
15 Gray, 274. This rescission must be made within.a reasonable time.
In this case Mr. Banigan paid for his stock, April 2; 188.5, and was
still a stockholder when the receiver was appointed, August 9, 1887.
I do not think that the preferred stockholder who voluntarily creates
stock of this kind, for this Mr Banigan virtually did, can hold it for 28
months in the hope of dividends; and then, upon finding the company
insolvent, corne in as a creditor and receive back his money. Let judg
ment be entered for the plaintiff for the sum admitted in the stipula
tion to be due upon the second count, with interest from January 15,
1888; to Jmie 15, 1889; the amount being $26,051.93. The amount
admitted to be due upon the first count is $10,494.96, and with inter
est from December 15,1887 ,to June 15, 1889, is $11 ,439.50. The
amount due from the corporatioQ to the defendlllltfor his salary, and a
proper set-off against the last-liamed sum, is $10,833.33, which with in
terest from Augtist 9; 1887, to June 15, 1889, is $12,033.83. The ex
cess, being $5\:16.33, is a proper claim for a dividend against the insolv-
ent estate. '

v.39F.no.1-2
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HALL v. G~LVFJ~~~~,:a:t & S. A; RY,Co, et al.

(Ci?'cuit Court, W. D. Texas, Si:tnAnton'io Division. May 25, 1889.)

1. MASTER AND SERVANT-;-FEJ,LOW-SERVANT!i., ;, '
A telegraph operator is not a fellow,servant with a brakeman.

2. SAME-RAILROAD COMPANIES-RuLES.
Under rules requiring a telegraph operator "to report defects In roads and

bridges, or obstrllcti<!I1~ of ap.y kind., wherever met, to the superintendent,
and. if possible, to the nearest section master or bridge foreman." it is the
operator's duty to report such defects, etc., when they come to his knowledge,
whether he is requested to do so by another employe or not.

3. DEATH BY WRONGFUL ACT-DAMAGES.
In an action by a father for dar,nages for the negligent killing of his son,

uncleI' Rev. St. Tex. art. 2909, limiting the damages in such cases to pecuniary
loss only, the jury may consider tl:ie circumstances of the son, his occupation,
age. health. habits of industry. sobriety. and economy. his annual earnings,
and his probable duration of life at the time of the accident; also the amount
of property, age, health, and probable duration of plaintiff's life, and the
amount of assistance he had a reasonable expectation of receiving from the
son.

At Law. Action for damages for negligent killing.
McLeary &: King and H. H. Boone, for plaintiff.
Columbus Upson, for defendants.

MAXEY, J., (CJ~arging jury.) ,The plaintiff, Lemnel H. Hall, as the
surviving father of Lemuel R. Hall, deceased, brings this suit against the
Galveston, Harrisburg & San Antonio Railway Company and the South
ern Pacific Company, to recover damages resulting from the death of his
son, Lemuel R., growing out of injuries received by the son at Hondo
river bridge while in the service of defendants as a brakeman. The cause
of the disaster, as claimed by the plaintiff, and the death of his son,
will be stated to you partially in the language of the petition, as fol
lows: "That the proximate cause of the said injury done to the said
Lemuel R. Hall, 'resulting in his death, was the defective and unsafe
condition of the said defendants' railroad bridge across the Hondo river,
and the track laid thereon; that the said bridge was at the time of the
said disaster so broken and damaged .as to be wholly unfit fortmins
to pass over, and incapable of bearing,the weight of an ordina~y,engine

and train of cars." The petitio1;l of plaintiff further alleges that the son
of plaintiff was ignorant of the unsafe condition of the bridge, and be
lieved it to .be perfectly safe, and sufficient to support the weight of the
train on ~vhich he was riding; "and although the defendants well knew
that saidbriclge WaS unsafe. a,~d insufficient to. support the weight of ]0·
comotives and trains crossing the sawe, yet they wholly failed and neg
lected tore,pair the said bridge and track thereupon, and to put the same
in good anqsafe condition for the use of their employes, and ev~n wholly
failed a1;ld,liwgJected to warn the said I,em.uel R. Hall and their other
employes oithe unsound, unsafe, and. dangerous condition of the said
bridge, but suffered them unawa.res, in the discharge of their duty to the
defendants, to rush'headlong upon certain death."



HALL v. GALVESTON, H. & S. A. RY. CO. 19

:The defendants, in their answer, deny plaintiff's l'ight to recover on
the following grounds: (1) That the bridge was a good and substantial
structure, and in a good state of preservation and repair, and hence that
the injuries resulting to the deceased, Hall, from its giving away, were
included in the'risks' assumed by him upon entering the service of de
fendants; (2) that Hall, the deceased, was guilty of negligence which
contributed directly to his injuries; and (3) that, if there was any negli
gence at all on the part of defendants in connection with the accident
which befell plaintiff's son, it was the negligence of a fellow-servant, for
which the dE'fendants are not liable.

In order to relieve this case of the irrelevant matter which has crept
into it, I propose to direct your attention to what I regard as the real is
sues in the controversy, and, with that view, you are instructed that the
following facts are indisputably shown by the testimony: (1) On the
1st day of March, 1888, two trains of cars of the defendants-one going
east and the other west-met at Hondo City, a station on the line of the
road, from three to five miles west of Hondo river. (2) The west-bound
train was a regular freight train, and the east~bound train was what the
witnesse~terman"extra." (3) Thayer was the conductor, Crowley the
engineer, and :J1]tkel was oneof the brakemen, on the west-bound train.
On the east-bound train Davidson was the conductor, Hilliard the en
gil1eer, and Hall (the plaintiff's son) and HardE'sty were the brakemen.
(4) Prior to reaching Hondo City, at the date mentioned, the west-bound
train, partially laden with lumber, passed over the Hondo river bridge,
which 'wus, before the crossing of that train, in a good and safe condi
tion.While this train was passing over the bridge, a heavy piece of
bridge timber fellftom one of the cars on the bridge; and it is not denied
by either side that this pie<:e of timber, in falling, injured the bridge;
but the train-then on the bridge passed Over safely. (5) Theeast-bound
train left; Hondo City between 10 and 30ininutes after the arivalthere
of the train going west. This train (the east-bound train) continued east
at It rapid rate of speed, and in passing over the Hondo river bridge the
structt'tre gave away, and in the disaster plaintifl'~s son was so severely in
jured'that he died within a few days thereafter.

The facts of this case develop nothing, prior to the crossing of the bri-lge
by the west-bound train, which would render the defendants liable in this
suit, and you are so instructed. And the mere fact, gentlemen, discon
nected frdm other facts, that a good, substantial railway bridge, in a state
of safe pres'ervation and in good repair, suddenly gives away under the
weight'al1d forc,e of a moving train, would not render the company liabl&
in a suit brought by an employe for injuries resulting therefrom; for in that
case the injury would be included in the risks assumed by him in entering
the service ofthe company for which no liability would attach to the latter.
But the petition ofthe plaintiff alleges that the defendants failed and neg
lected to warn the deceased of the unsafe condition of the bridge, but suf-·
fered him and his co-employes to rl1shheadlong upon sudden death. In
support of this allegation it is insisted by the plaintiff that the engineer,
Crowley, and thetelegraph' operator' at Hondo City, .(the latter being also



20 FED~RAL,REPORTER, vol. 39.,,~

in the employ of the defendants,) al~hough having knowledge that the
bridge crossing Hondo river was defective, failed.to report its defective con
dition to the superintendent, or the nearest section-master or bridge gang,
and because of their failure so to do the train upon which deceased was
working (with Davidson ascondl,l<;tor) proceeded down the track, without
notice or warning of the dangerous condition of the bridge, and thus the
disaster was precipitated.

Now, inthis connection, you are instructed that, if Crowley was negli
gent in the performance of his duties, his negligence would not be imput
able to the defendants, and they would not be li!\bletherefor for any in
juries which may have resulted to the deceased, for the reason that Ct-o\vley
and the deceased were fellow-servants. But the rule of law as to fellow
servants would not exempt the defendants from liability for the negli
gence of Sale, the operator, (if any has been shown by the testimony,) if
the injuries of deceased resulted from such negligence, because the op
erator and deceased did not occupy, with reference to each other, the at
titude of fellow-servants in the sense of exempting an employer trom
liability to a servant for the negligent acts of a fellow-servant. Now,
was Sale negligent in failing, as claimed, to report the condition of the
bridge to the superintendent and the other officers above named, If he
knew the bridge was injured? That he did not make a report to the
superintendent admits of no doubt, as he so testified himself. Rules
of the defendants have been introduced in evidence to show that it was
the duty of Sale "to report defects in roads or bridges, or obstructions of
any kind, wherever met, to the superintendent, and, if possible, to the
nearest section master or bridge foreman." Sale testified that it was not
his duty to telegraph reports in reference to bridges, etc., unless requested
by saIlle employe of the company. You are charged that, under the
rules admitted in evidence, it was his duty tp make reports as required
by the rules, whether he was requested to do so by any other employe
or not, if he knew of the existence of the rules; and of his knowledge
in that regard you must satisfy yourselves from the testimony. It is
shown by the testimony that Sale knew that a heavy bridge timber, had
fallen on the bridge from Crowley's train; and you are instructed that,
if he knew of the existence of the rule to which I have referred, and
knew that the bridge had been probably injured by the falling timber,
and was wanting in the exerci8e of8uch reasonabl~ care in not reporting
the condition of the bridge to the superintendent,. as ,~a person ofordi
nary prudence and caution would have exercised, then such failure of
duty of Sale was negligence; and if the injuries of the deceased resulted
from such negligence on th~ part of Sale, the defendants would be
liable in this suit, and in that event your verdict should be for the
plaintiff, unless the deceased, Hall, was himself guilty of negligence
which contributed to his injuries. The defendants insist that he was so
negligent, in that Hall knew of the defects in the bridge, and, notwith
standing his knowledge, continued on the train, and carelessly exposed
himself .to.the impending danger.. Upon this point, gentlemen, the la,w
req:uires .a man to take due and relLsonable care for :\lis pwn safety,~nd,
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failing in that, he will not be permitted to rAcover damages for injuries
which he brings upon himself. If the deceased knew that the bridge
was dangerous, from information received from Crowley or Davidson, or
from any other source, and did. not avail himself of the knowledge ac
quired for his own safety ,and if he failed to exercise that reasonable
care for hiR own preservation as an ordinarily prudent person would
have exercised in a similar situation, and under like circumstances, and
his injuries resulted therefrom, then the plaintiff' would not be entitled
to recover, and your verdict should be in favor of the defendants.

The plaintiff in this case does not contend that the injurieR of his son
resulted from any act of negligence on the part of the conductor, David
son" and therefore that feature of the case will not be submitted to YOUI'

consideration.
The questions, touching the alleged negligence on the part of Sale, the

telegraph operator, and contributive negligence on the part of the de
ceased, Hall, are questions purely of fact, and remitted solely to your
determination, and you must form your conclusions in reference to them
from a consideration of all the facts and circumstances before you.
You have heard the testimony of the witnesses, both for plaintiff' and
defendants, and have observed their demeanor upon the stand, and their
manner of testifying. Of their credibility you are the exclusive judges,
as well as of the weight to be aUnched to their testimony. With these
principles of law as a guide"consider the case, and render such a verdict
as the law and testimony may warrant. If, in view of the evidence and
the foregoing instructions, your finding should be in favor of the de
fendants, you will go no further, and simply render a verdict in their
favor; but, if you find in favor of the plaintiff, you will proceed to de
termine the amount of damages wbich you should award him, and upon
this question it will be necessary for the court to give you instructions.

This suit,you are aware, is brought, not by the person injured in the
bridge disaster, but by his father. The measure of damages in the two
cases is entirely different. In both, the amount is left largely tothe dis
cretion of the jury, but thllt discretion must be exercised in view of the
evidence, and should not be a matter of mere guess-work and specula
tion. In suits of this character, instituted by the father for the negli
gent killing of his son, the father is not entitled to recover anything for
physical suffering, or mental pain and anguish, endured on account of
the son's death; nor can he recover damages because of the loss of the
son's society, (see Railroad Co. v. Barron, 5 Wall. 105; March v. Walker,
48 Tex. 375;) nor, under the facts of this case, is the plaintiff en
titled to recover punitive or exemplary damages. The statute, which
authorizes the maintenance of suits" for injuries resulting in death," pro
vides that "the jury may give such damages as they may think propor
tioned to the injury resulting from such death." Rev. St. art. 2909. It
is necessary for the plaintiff, in cases of this kind, to show a damage of
a pecuniary nature; yet such damages are not to be given merely in ref·
erence to the loss of a legal right, but may be calculated with reference
to the reasonable expectation which the plaintiff' had, resulting from his
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condition, and the disposition and ability of his son, during his life,
to bestow upon him pecuniary benefit as of right, or in obedience to
the dictates of filial duty without legal claim. Railroad Co. v. Kindred,
57 Tex. 498. The damages in this case, if any are awarded, bein~ fol.'
the pecuniary loss only, sustained by the plaintiff on account of the death
of his son, it is incumbent upon the plaintiff to prove such facts and
circumstances as will enable the jury to return a verdict upon the evi
dence which would. approximate reasonable certainty; and the testimony
may include the circumstances of the deceased son, his occupation, age,
health, habits of industry, sobriety, and economy, his skill and capacity
for business, the amount of his property, his annual earnings, and the·
probable duration of his life. Rauroad Co. v. Cowser, ld. 304. And so
the testimony should include the circumstances of the plaintiff, his age
and health, the amount of his property, and the probable duration of
his life. How long, gentlemen, under the testimony in this case, will
be the probable duration of the plaintiff's life, dating from his son's
death, and how much pecuniary assistance would he have had a reason
able expectation of receiving from his son, had he lived? These are im
portant questions for yon to consider, and their solution is involved in
oome difficulty. It is shown by the testimony that, at the date of his
son's death, plaintiff was 57 years old, and in feeble health, and that
prior to that time the son had sellt him sums of $40 or $50, as plaintiff
had asked for them. The testimony further shows that the son had urged
plaintiff to move elsewhere,-that is, change his residence for his health,
-and promised and pledged plaintiff to give him $40 or $50 per month.
'Caning your attention to that promise on the part of the son to give
plaintiff that sum of money monthly, you are instructed that the son, had
'helived~ would not ,have been compelled to pay that amount of money
mouthly to his father. He would have been under no legal obligation

'to do it, but could have paid it to him or not, at his option. In connec
'tion with the question of damages you may also regard the contingency
of the son's marriage, had he Iived, and whether that circumstance would
have affected~either in increasing or diminishing-the sum which the
son would probably have contributed to the support and maintenance
()f the plaintiif. '

Consider all the facts and circumstances in evidence, and return such,
a verdict as you may deem right and proper, in view of the testhnony-
and these instructions. :
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.FOOTE v. MASSACHUSETTS BEN. ASS'N OF BOSTON.

(Circuit COU'T't, N. D. New YO'T'k. June 18, 1889.)

SERVICE· OF PROCESS-OBJECTIONS WAlvim.
A general appearance by the defendant in an action is a waiver of the ob

jection that the service of summons on him was irregular. because not made
in the district of which he was an inhabitant, as required by act Congo
March 3, 1887.

At Law. On motion to vacate certain orders.
William Blaikie, for the motion.
J. K. Hayward, contra.

WAI>LACE, J. This action is brought upon a policy oflife insurance.
The requisite diversity of citizenship to confer jurisdiction of the con
troversy upon this court exists between the parties; the plaintiff being a
citizen of this state, and the dl:'fendant a corporation of Massachusetts.
The action was commenced by the service of a summons upon the agent
of the defendant designated to receive service of process within this
state, pursuant to the provisions of the state laws requiring foreign in
surancecompanies doing business here to designate such an agent. Be
fore the time for answering expired, the defendant, by its attorney, en
tered a general appearance in the action. This was in November, 1887.
From that time until March, 1888, no formal proc(ledings appear to have
been taken in the action, but negotiations seem to have been carried on
between the parties, and the time for serving pleadings was extended
from time to time by stipulation between the attorneys. In March the
defendant made an application to the court for leave to substitute another
attorney in lieu of the one who had appeared for it, and to withdraw the
notice of appearance which had been served by him with leave to enter
a new appearance nunc pro tunc. The plaintiff's attorney did not receive
notice of ;this application, owing to his absence from the state, and no
one represented the plaintiff when the application was brought to a hear
ing. The application was granted, and leave was gh-en to the defendant
in effect to enter a special appearance for the purpose of moving to vacate
the .service of the summons which had been made upon its agent. The
defendant, by its new attorney, then made an application to the court
to vacate the service of the summons upon the ground that the defend
ant was not an inhabitant of the district in which the !>ervice was made.
'J'heplaintiff's attornoy failed to receive notice of this application also,
owing to his absence from the st~te. No one appeared for the plaintiff
upon the hearing of; that !lpplication, and the court made an orderdis
missing the: action, and vacating the service of the process. Notice of
both application!! was duly served by mail upon the plaintiff's attorney
by the attorney for ttle defendant,and the orders authorizing the special
appearance and vacating the service of the process were in all respects
l'egular. A. motion has now been made for the plaintiff, upon.affiJavits
e~plaining aIJd, excusing th\311eglect of her attorney to appear upon the
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hearin~ of the applications, to vacate the orders. Although the affidavits
show quite grave laches on the part of the plaintiff's attorney, they are
not of such a gross character as t9 be wholly inexcusable; and it would
be a great hardship upon the plaintiff to deprive her of an opportunity
of having the questions involved in the action disposed of upon their
merits. The policy in suit contains a condition which provides that no
suit shall be brought upon it unles~. commenced within one year from
the death of the assured; and, as the suit was not commenced until
the year had nearly, expired, the defendant apparently would have a
complete technical defense to any aetion upon the policy brought after
the order dismissing the present action was made. Undoubtedly, under
the provisions of the aet of March 3, 1887, the service of process upon
the defendant, as made in this suit, was irregular. That act confers
the privilege upon a defendant to be sued by the service of process
upon him exclusively in the district of which he is an inhabitant. COIi

sequently jurisdiction of the person of the defendant, in the sense that
effective service of process is requisite to such jurisdiction, was not ac
quired by the service made here. No dOUbt, however, is entertained
that the privilege of the defendant may be waived just as it could have
been under the first section of the act of March 3, 1875 which was a
repetition of a provision of the judiciary act of 1879. Under the former
acts it was always held that, notwithstanding the provisions requiring
process to be served in the district only in which the defendant could be
found, if it was served elsewhere, and the defendant appeared generally
in the action, the court had jurisdiction to proceed; and the appearance
of the defendant was a waiver of the right to raise the objection. It is
unnecessary to cite the nunwrous adjudications to this effect. It is
sufficient to refer to one in this court,-[{elscy v. Railroad Co., 14 Blatchf.
89; and to two in the supreme court,-Jones v. Andrews, 10 \Vall. 327,
and Atkins v. Disintegrating Co., 18 Wall. 272. The latter citations are
referred to especially because they ineet one of the positions taken in
the present case by the counsel for the defendant. He contends that an
appearance, not accompanied by a plea, answer, or demurrer, is not a
waiver of the objection; and cites the case of .ReinE<tadler v. Reel:es, 33
Fed. Rep. 308, as sustaining his position.. With the ·exception of that
case no authority in support of this contention is found in the rlecisions
of the federal courts. In Jones v. And1"eW8, the only appearance of the
defendant was by a motion to dismiss the bill for want of jurisdiction
apparent upon the face of it, and the court held that by moving to
dismiss the bill for want of equity the defendant waived the objection
that he was not properly served with process, saying: "After this the
queRtion of jurisdiotion over the person was at an end.)' In Atkins v. Dis
integrating Cb.,the1'e was an entry in the record of an admiralty·case that
an attorney ~'appears for the respondent, and has a week to perfect an
appearance and answer," and it was held that such an appearance pre
cluded him from raising the objection by answer of want of jurisdiction
of the person. If the 'defendant in this case had appeared specially for
the purpose of moving to vacate the service of the summons it would
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have saved its right to object to the jurisdiction. Not having done this,
and having continued to recognize the action as properly brought from
Novem bel' until the following March, it should be held that the defendant
has waived its privilege to object. The deflmdant has been subjected to
expenses consequent upon the default of the plaintiff t.o appear when
the two orders were made. The questions that have been discussed now
could have been properly disposed of at that time. The defendant
should be indemnified against the unnecessary expense which it has
thus been obliged to incur because of the laches attributable to the plain
tifT'. The order dismissing the action will be varated, and the order
substituting a new attorney for the defemiant modified by striking out
that part of it which in effect withdraws the general appearance of the
defendant, npon condition of the payment by plaintiff to defendant of
its expenses incurred by the laches of the plaintiff's attorney, to be as
certained, if necessary, by a reference to the clerk.

CONSOLIDATED ROLJ~ER-MILL CO. v. COOMBS.

(Circuit Court, E. D. Michigan. May 20,1889.)

1. PATBNT~ FOR INVENTIONS-}{ECHANICAL EQUIVALENTS.
A patentee. whose claims have been restricted by tbe action of the patent

OffiC3. is not thereby limited to the exact language of his substituted claims,
no:' deprived of the heuefit of the doctrine of mechanical equivalents.

2. SA), IC-IKFnT"'''EME:'lT-PRIOR STATE OF THE ART.
\Vhat will be considered an infringement of such claims depends largely

upon the sta,e of the art as it existed at the time the patent was issued.
3. S.I)[ !c-COKSTRUCTION.

'1 he prime object in construinll: a patent should be to preserve to the pat·
entee his actnal invention, if this can be done consistently with t.he language
he has himself chosen.

4. SAME-HoLT,EH·)lrLLS MACHINERY.
Patent Jl<o. 222895, issued to Gray for an improvement in roller grinding·

mills. is valid, and is infringed by what is known as the" Mawhood Machine,"
although the devices used in the latter differ in form and location from the
patented devices.

5. SAME-NOVELTY,
Patent No. 289.518. issued to Daniel E. Dowling for a feed mechanism for

roller mills, is invalid for want of novelty.
6. SAME.

Patent No. 274.508, issued to D W. Marmon for a simultaneous adjustment
of both ends of the counter shaft of a roller-mill. is invalid for the want of
novelty, and also because the same device had previously been patented to
Marmon and ·Warrington.

7. SA~fE-RIGHT TO PATEN'!'.
A concession of priority by a patentee to a later applicant for a patent upon

the same device, after the prior patent has been issued, does not justify the
issue of a second patent.

8. SAME-HEISSUE.
No one can take out a patent, either severally or jointly with another, for

an invention, and, after the patent is issued. without reservation in his orig
inal application, obtain a second patent, WIth broader claims, for the same
device.
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9. EQUITY-OlUECTION TO JURi~DlcTroN. .. '.. ' .
The objection that plaintiff's remedy is at law should be taken by demurrer

if the want of j'urisdiction appears upon the face of the bill; if not, it should
be set up by: ,!"Iea or answer, and called to the attention of the court at the
earliest opportunity. The objection comes too late if made at a hearing upon
the merits.

In Equity.
This was a bill to recover damages for the infringement of letters pat

ent No. 222,895, issued to William D.Gray, December 23, 1879, for
"an improvement in roller grinding"mills;" patent No. 289,518, issued
to Daniel E, Dowling, December 4', 1883, for a "fee'l mechanism for
roller-mills;" and patent No, 274,508, issued to D. W. Marmon, March
27, 1883, for a" roller-mill." The invention covered by the Gray pat
ent was stated in the preamble to consist" in a peculiar construction and
arrangement of devices for adjusting the rolls vertically as well as hori
zantally , whereby any unevenness in thewcar of the rolls, or in their
journals or bearings, may be compensated for, and the grinding or crush
ing surfaces kept exactly in line," and also" in the spccial devices for
separating the rolls when not in action, and in other details." The
Dowling patent was essentially for an agitator centrally located within
the hopper of the roller-mill, above the grinding-rolls, "and provided
with teeth or fingers arranged to reciprocate immediately above the sur
face of the feed-roll, and lengthwise thereof. * * * To loosen and
disintegrate the material and distribute it in a free condition upon the
surface of the feed-roll, in su'ch manner that its delivery from the hop
per is effected ina thin continuous sheet, which is delivered from the
surface of the feed-roll directly to the surface of the /!:rinding-rolls there
under." The Marmon patent relatml to a counter-shaft parallel with the
roll-shafts, and simultaneously adjustable at each end, so as to tighten
or loosen the belts at both ends of the machine at one operation,

The defetidant, by his answer l,t\1d prools, made the following defenses:
(1) That the Gray patent is so circumscribed by reason of the limita
tions voluntarily made by the applicant or imposed by the commissioner
of patents, and accepted as a condition precedent to the grant, that it

. does not cover defendant's machine, or any part thereof. (2) That the
features of defendant's mnchine are found in many prior patents recited
in the answer, and introduced in evidence. (3) That in view of the
state of the art, as shown by prior patents and publications, the Gray
patent is invalid for want of novelty. (4) That the plaintiff has never
been engaged in the mannfacture, sale, or use of the alleged inventions

'covt'red by its patents, denies that the same are of value, or that plain
tiff is entitlecl to darnages, The chief defenses to the Dowling and Mar
mon patents are want of invention, in view of the prior state of the art.

Rodney Mason, for plaintiff.
Joseph G. Parkinson and Robert H. Parkinson, for defendant.

BROWN, J. The ancient system of reducing wheat to flour by grind
ing between revolving stones, which obtained from the earliest historical
period, has, within the last 20 years, largely given place to the system
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of cl'ushingbetween rolls, which seems to have originated in Euda-Pesth,
in thlil kingdom of Hungary. These roller-mills, which, soon after their
invention, were introduced into this country, and have practically su
perceded in all large flouring-mills the old-fashioned method of grinding,
consist generally of two or more pairs of rollers mounted in a strong
frame, and, as a rule, lying in the same horizontal plane. One of these
rolls is fixed, and mounted in a stationary bearing, but is susceptible,
of course, of revolutiGn. The other is mounted upon an adjustable bear
ing•. !which permits it to yield or. give way in case any ha.rd substance
enters between them. While these rolls are not in actual contact when
grinding, they are very nearly so; and their adjustment is a matter of
extreme nicety. Thatthe wheat may be ground, and not merely crushed,
itis necessary that the rolls be corrugated upon their surfaces, and driven
at differential speeds, so as to give them a rubbing or tearing, as well as
a crushing action; and, when driven by belts it is customary to drive one
roll in each pair by a belt at one end of the machine, and the other roll
by a belt at the opposite end. A counter-shaft is run through the ma
chine from end to end, beneath the rolls, and driven by a line-shaft or
s.uitable motor, and provided with pulleys over which the belts at each
end of the machine are thrown, thereby driving the rolls with which
these belts connect. It. is desirable that the axes of the rolls shall al
ways be parallel with each other, and to accomplish this the bearings of
the moveable roll are nlade independently adjustaLle, both vertically, to
bring the two rolls of a pair axially into the same plane, and horizon
tally, so that their surfaces may be exactly parallel, or else they will
grind unequally. This a<ljustment should be so arranged that it can be
made with One hand, while the other is feeling the product of the mill
as it issues from the rolls. The adjustment must be absolutely rigid, so
that the work may be uniform; and yet the faces must never come in
eontact, since that would ruin their surfaces. Above the grinding rolls
is arranged a hopper, at the bottom of which is a long narrow opening,
parallel with and above the line of the two rolls. This opening is nearly
closed by a feed-roller, which by its revolution is intended to ..:arry the
material in an even, regular stream to fall between the grinding-rolls.

The Gray patent relates to the adjustment of the rolls, both to preserve
their parallelism, their grinding distance, and the pressure of the mov
able against the fixed roll. The Dowling patent relates to the feeding of
the material in the hopper to the rolls; and the Marmon patent to the
adjustment of the counter-shaft to tighten or loosen the belts at each end
of the machine simultaneously.

THE GRAY PATENT.

We will proceed to consider the Gray patent, No. 222,89.5,-the first
and most im portant in this case. As before stated, this patent relates
to the means for adjusting the rolls both vertically and horizontally, the
requisite!> of such adjustment being that it must be fixed and permanent,
and at the same time be capable of yielding to a breaking strain, in case
a hard substance enters between them, and at the same time of returning



to their originlil positio'n without a Teadjustment. .They niust also be
capable of a vertical adjustment,' or an adjustment for" tramming," as ·it is
called, so that incase of irregular wearing of the surfaces or bearing the
axes may be brought exactly in line. Seven claims are made in the
patent, the second; third, fourth, and fifth of which are alleged to be in
fringed.That part of the preamble which refers to devices for adjusting
the rolls vertically as well as horizontally, relates to the subject-matter of
the second and third claims, and that clause referring to the special de
vices for sep!lrating the rolls, relates to the subject-matter of the fourth
and fifth claims.

An important question connected with this patent is the construction
to be given to it in view of the limitations or restrictions imposed upon
the original claims by the commissioner of patents. In his original
specifications filed with his application, Gray stated his invention to con
sist "in devices for adjusting the rolls, vertically, as well as horizontally,
whereby any unevenneHS in the wear of the rolls or their journals or
bearings may be compensated for, and the grinding or crushing surface
kept exactly in line," and also, "in the devices for separatin,Q: the rolls
when not in action." His claims correspond with his evident belief
that he was the inventor, broadly, of devices for a roll adjustable both
vertically and horizontally, and were as follows:

"(2) In combination with a stationary roll, an adjustable roll, mounted
substantially in the manner described, whereby it may be adjusted both
vertically and horizontally.

"(3) In a roller grinding-mill, a roll mounted at its ends in arms or sup
ports, arranged to be independently adjusted, both vertically and horizontally,
substantially in the mannel' described.

"(4) In combination with the roll, C, the indppendent arms or supports,
D, mounted upon eccentrics, substantially as shown, Whereby either tnll of
the roll may be adjusted vertically.

"(5) In combination with the stationary roll, B, and adjustable roll, C,
means su1.JstantialIy such as described, for draWing the roll, C, to a fixed point."

. His application, in such form, was refused by thecomissioner of patents
in a letter dated August 14, 1879, notifying Gray that "the invention
alleged and claimed in this case is not generic in view of the English
patent No. 3,328, of 1877, this being known as the 'Lake English
Patent.'" .Gr~y thereupon concluded to submit to tuis oplllion of the
commissioner, ana immediately amended his application by two in
sertions in the preamble, so that, instead of reading "consists in devices
for adjusting the rolls vertically as well as horizontally," it reads "con
sif'ts in a peculiar construction and arrangement of devices for adjusting
the rolls vertically as well as horizontally," and by inserting the word
"special" before. the words "device for separating the rolls when not in
action." Pursuant to the same intimation of the patent-office, Gray also
amended his claims to read as follows:

"(2) Ina grinding-mill. the combination or a roll, an upright. swinging
arm at each end of saId roll; an pccen tric, adjusta1.Jle pivot located at the
lower end of said arm; and devices, substantially such as shown, acting
agalllst the upper end of the arm.
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"(3) The combination of a rolf and upright, swinging arms, having their
low!'f ends,mounted o,n vertically adjustable pivots, the latter ,thus serving
both to S,ustain IUld adjust tJ;l.e rolls. , ,>:" ..

"{4) In combill!\tion witl;1 the movable roUer-bearing, the rod, G, arljust
abl~ stop-devices, to limitthe inwardmovpmelit of the bearing; an outside
spling, urging the bearing inward, and adjusting devices, substantially such
as shown, to re~ulate the tension of the spring.

"(5) In combination with the roller-bearing, the adjusting rod, provided
at one end with a stop to limit, the inward movement, a spring, and means
for adjusting the laiter, and provided at the other end with a stop and hold
ing devices, substantially as shown ami described."

Now, if the plaintiff be limited to the literalism of these claims, and
is denied the benefit of the or(linary doctrine of equivalents, as con
tended by the defendant, then it is clear the defendant does not infringe,
since he has neither an eccentric adjustable pivot, nor a pivot located at
the lower end of the swinging, sURtaining arm, nor devices of any kind
acting against the upper end of the arm. Authority for the proposition
that plaintiff is limited to the exact language of his claims, where limit
ations and restrictions have been imposed upon the original claims by the
patent-office, is claimed to be found in numerous decisions ot' the supreme
court, to the effect that limitations introduced by the applicant are binding
upon him, even if his actual invention be larger than his claim; that claims
accepted by the patentee cannot be enlarged, and, when a claim is re
stricted as to specific element~, all are regarded as material; that this
is particularly true of limitations introduced alter rejection; and to as
certain .what these limits ate the court is not confined to the face of the
patent, but may take into consideration the proceedings in the patent
office, in construing the meaning and scope of the claillls, and for that
purpose can go to the file-wrapper and contents of the original applicants.
In the recent case of Rodebaugh v. Jackson, 37 Fed. Rep. 882, we had
occasion to consider the most prominent of these cases, notably that of
Sargent v. Lbck 00.,114 U. S. 86,5 Sup. Ct. Rep. 1021, in which it
is broadly stated in the opinion of the court-
"That in patents for combinations of mechanism, limitations and provisos,
imposed by the inventor. especially sudl as were introduced into an applica
thin after it had been persistently rejected, mllst be strictly construed against
the in I'entor and in favor of the public, and looked upon as in the nature of
disclaimers. "

Upon an examination of the other cases upon the same subject, how
ever, we came to the conclusion that nothing more was intended than
that where, under the state of the art and the actilln of the patent-office,
a patentee of a combination has modified and limited his claims, he
shall beheld strictly to his combination as he has described it. What
shall be considered 'as an infringement must depend largely upon the
state of the art as it existed at the time the patent was issued. It has
alwayb been the law that a patentee is limited by his claims, even though
his invention be broader, and that, if he include a certain element in a
combination,< he is not at liberty to say that such element is immaterial.
Vance v. Ca'mpbell, 1 Bla,ck, 427. At the same time it is equally true
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that a combination patent covers, not only the elements named, but also
euchas may' be substituted therefor, and are known as mechanical
e9uivalenta. Practically, ,allwhich the r~jectidl1ofa clttiiIi 'by'the patent
-office means-ls,.that,a.ft~r :th'epatentee !haslimit~d h'iscIaim, he shall
not be permitt,ed oy constr'tiction tohuve the~enentof his claim as or~g~

inally presented. ' Leggettv.,Avery, 101 U. S. 256~· But what shall be
deemed a mechanical equivalent for his claim depends so largely upon
the state of the art at the time his patent was issued that it is impossible
to gather from the generallangtlageof the courts with respect to the con
struction of claims what sno'uld' be the construction in any particular
case. When we find a court usjng language whiCh·i.ndicates that the
patentee should be strictly Ii rpited to his claim., and to the restrictions
and the provisos he has inserted therein, we ~hall~enerany find that
the invention is ,only a trifling deviation from or: improvement upon
what has gone before. WheD, upon the other .hand, the case shows the
doctrine of mechanical equivalel1ts to be vigorously asserted and liberally
applied, it will usually appear that the patent is a pioneer, or a marked
improvement upon any devic,ewhich has previously existed. The prime
object in c()nstruinga patent should be to pre,ser,ve to the patentee his
actual invention, if this can be done consistently with the language he
ha,s himself chosen. Occasionally it will happen that the patentee will,
by inadvertence or mistake, claim less than he is entitled to,and the
courts be powerless to help him, but their disposition is and should be
to deal liberally with those who have made valuable contributions to the
natural sciences. In this connection we fully coincide in the opinion of
Judge SHIPMAN in Shellinger v. Glmther, 11 O. G. 831, that a strict con
struction should never be ,given to the claim where such construction
would be a limitation upon the actual invention. Similar language is
used by Judge SHEPI,EY in the case of Estabrook v. Dumbar, 2 Ban. & A.
427, in which he says:

"The technical claims in a patent are to be construed with reference to the
statE' of the art, so as to limit the patentee to, and to give him thE' full benefit
of, tl1" in vention he has luade. They are also to be construed in connection
with the specification. so as to limit the patentee to, and give him the full
oeut'fit of, the invention he has described. The general terms, and some
timl's special words, in the claims must receive such a constrnction as may
enlarge 01' contract the scope of the claim, so as to uplJOld that invention, and
only that invention, which the patentee has actually made and described,
when such construction is not absolutely inconsistent with the language of
the claim."

Indeed, the general principle is sustained by abundance of authority
to the point that claims of patents should receive such interpretation as
will enlarge or restrict them so as to cover the actual invention, when
not absolutely inconsistent with the language used by the patentee.
Winans v. Denmead, 15 How. 330; Van 11Iarter v. Miller, 15 Blatchf. 562.
If. upon the one hand, the strite of the art shows the invention to have
been a narrow one, a strict interpretation will be given the claims. Manu
facturing Co. v. Ladd, 102 U. S. 408. And it is of no practical conse
quence whether such restrictions are imposed by the patent-office or not.
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Poepjerv.GoelZ, 41 O. G. 933, 31 Fed. Rep. 913. If, upon the other
hand, the patentee has taken a. decided step in advance Of the state of
the art at the time his application was filed, the courts will, if possible,
construe the language of his claim so as to give him the full benefit of
his im provement. TurriU v. Railroad Co., 1 Wall. 491; Rubber Co. v.
Goodyear, 9 Wall. 788.

In the case under consideration, Mr. Gray claimed broadly, in his
second original claim, the eombination of the stationary and movable
rolls, mounted in such way that they could be adjusted both vertically
and horizontally. In his third claim he limited himself only to "a roll
mounted at its ends in armS or supports arranged" for vertical and hori
zontal adjustments. These claims were rejected in view of the Lake
patent, and Gray thereupon reformed and limited them. While, of
course, weare bound to acquiesce in his action, we are not fully satis
fied that he was not entitled to broader claims than he actuallv submit
ted to. Undoubtedly a horizontal adjustinent was provided larin the
Lake patent, and some of the drawings would indicate that a vertical
:tdjustment was also possible; but there is some doubt as to whether
it Was such a vertical adjustment as is contemplated in the Gray patent.
n is true that Lake, in his preamble, states that his invention" relates
particUlarly to means for varying the relative heights of the axes of the
ToIlers to each other, and also their relative horizontal distances," but
he also states that it was clfor the purpose of producing a greater or less
pressure of the one roller on the other;" and he further states that "the
pressure 'of one roller upon the other depends upon the variations of the
relative height of their axes to each other. This height may be altered,
according to the pressure required, by displacing the block carrying the
axle with the eccentric, and by adjusting the set-screws arranged be
neath the bearings of the adjust~ble roller." In all the drawings of the
Lake patent where a vertical adjustment is provided for, it appears that
the two rollers are not upon the same horizontal plane, but at an angle of
45 degrees or less to each other, and that the adjustment was intended
to regulate the pressure of one upon the other, and not an adjustment
for tramming as provided in the Gray patent, It may be doubtful, how
ever, whether this makes any difference in the principle, since it appears
that there was provided an effective, though somewhat primitive, means
of vertical adjustment, by a s'et-screw beneath the movable roller.

But, conceding that in the matter of the double adjustment, Gray was an
ticipated by Lake, it is quite evident that his machine, at least so far as
concerns the vertical adjustment, is decidedly in advance of the other,
if Buch adjustment was not provided for a different purpose. The means
used to accomplish these adjustments in the Gray patents are so unlike
those employed by Lake that the questions of patentability, novelty, and
of superior utility can hardly be considered open ones. Indeed, their
dissimilarity is such that it is quite immaterial to point out in detail the
po~nts of difference. About the only feature common to both is the use
of a level' arid an eccentric, though in Lake's patent they are used only
;01' the purpose of horizontal adjustment, while in Gray's they are also
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used for vertical adjustment. Perhaps Gray was entitled to broader
claims than he actually made,but, at any rate, we are satisfied thl;lthe
is entitled to a liberal application ofthe doctrine of: equivaltmts.

None of the devices claimed as anticipations, except that of I...ake, show
a combin.ation of horizontal and vertical adjustment, although devicesrep~

resenting the different elements of plaintiff's combination are numerous.
It is clear that his patent cannot be defeated by proof that. part of his COlll
bination is found in one mechanism and part in another. Walk. Pat.
§ 66; Bates v. Coe, 98 U. S. 48; Parks v. Booth, 102 U. S. 104. Thus,
the Dingler model for grinding paint shows three rolls, the middle one
of which is fixed, and the outer ones movable horizontally by springs
in the shape of a bow, at each end of the rolls, connecting each movable
bearing to a rod, which is Also connected with an eccentric mounted
upon a shaft. This device is not used for opening or adjusting the dis~

tance between the rolls, but merely for the purpose of keeping up a con
stant pressure of the two adjustable outer rolls against the fixed roll.
There is no stop to prevent actual contact of the rolls, and determine the
grinding adjustment; the only object of the eccentric being to increase or
diminish the pressure, as coarse or fine grinding if! desired, but never to
separate the rolls. In the Nagel and Kaemp patent there are means pro
vided for simultaneous horizontal adjustment of the two ends of a mov
able roll by a yoke or bell-crank lever of the first order. Not only is
there no vertical adjustment, butthere are no means of adjusting the two
ends of the movable roll separately, or adjusting for "tram," as it is
called. The only adjustment possible is that of both ends of the roll
simultaneously for grinding.

Practically the same may be said of the Schacht machine, which also
contains Illeans for the simultaneous adjustment of the two ends of the
movable roll, but no vertical adjustment, and. of course, no provision
for tramming. In the Mechwart American patent, No. 251,124, there is
a horizontal adjustment provided by means of a lever held in position by
weights instead of springs, and in this arrangement it bears some resem
blance to the Lake patent, but it appears to be but a clumsy contrivance,
as compared with the American machines. There is here also no ar
rangement for vertical adjm;tment. Indeed, while the practice of crush
ing wheat by roller action was adopted by American millers, the mechan
ism of the foreign mills for adjusting these rollers proved so clumsy and
inadequate that the machines themselves speedily went out of use.

In short, none of these prior patents, except Lake's, contain a sug-ges
tion of the underlying principle of plaintiff's patent, and are chiefly val
uable as showing the extremely imperfect state of the art at the time
Gray made his application. In the Lake patent there is, it is true, a
provision for vertical, as well as horizontal, adjustments, sufficient, prob
ably, to disentitle Gray to the broad claims of his original application;
but it is very dOUbtful, in our mind, whether the La~e machine was ever
intended to be or is susceptible of anything more th;tn the regulation of
the pressure, and his adjustmen~s were accomplisped ,by such rude de
vices, as compared with thol:je of Gray, that we think ,hill claims, unneces-
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sarily restricted perhaps, are entitled to great liberality in construction.
Coming now to the question of infringement, we are compelled to an

alyze in some detail the elements of plaintiff"s combination, and to com
pare them with corresponding features of defendant's machine. The
second and third claims contain substantially four elements: (1) A
roll; (2) upright or sustaining swinging arms at each end of the roll; (3)
an eccentric vertically adjustable pivot located at the lower end of the
arm; (4) devices sUbstantially as shown, acting upon the upper end of
the arm. The first two of these elements are undoubtedly contained in
the Mawhood roller-mill, represented by defendant's machine, except
that the swinging arm or lever of the Mawhood device is pivoted in its
center, instead of at its lower end; in other words. it is a lever of the
first, instead of a lever of the second, order. This is admitted by de
fendant's expert to be immaterial, as the different" orders of levers may
be interchanged indiscriminately so far as the lever functions are con
cerned in modifying and converting motions." The third element is
not exactly reproduced in defendant's machine. Instead of an eccen
tric, adjustable pivot, located at the lower end of the arm, there is a
non-adjustable pivot located in the center of the arm. mid way between
the ends, which means merely that his lever is of tht' first, instead of the
second, order; while the adjustable pivot is contained at the outer end
of the cross-arm, supporting the main arm which carries the roller. The
operation of the two is practically identical. Indeed, the adjustable
pivot might have been located in the main arm, had the device regulat
ing the grinding adjustment heen located above, instead of below, the
rollers. It is notable in this connection that Gray, in the sixth and
seventh figures of his drawing, contemplated, as an alternative of the de
vices shown in Fig. 1, a lever pivoted in the middle, and operated at the
outer end by a screw, to elevate or depres'3 the swinging arm, D, located
at the other end. It may be said in general that anything named by the
patent as an equivalent will be so regarded by the court. Hayden v. Man
ufacturing Co., 4 Fish. Pat. Cas. 86. And while the defendant has not
adopted the exact device suggested by Gray, we think the deviation too
trifling to avoid the charge of infringement.

Betllre considering the parts of defendant's devices corresponding to
the fourth element of Gray's second and third claims. it is desirable to
analyze his fourth and fifth claims. which define more particularly the
devices acting against the upper end of the arm. The fourth and fifth
claims are for a combination of (1) a movable roller-bearing; (2) the
rod, G; (3) an adjustable stop device to limit the inward movement of
the bearing; (4) an outside spring, urging the bearing inward; (5)
means for adjusting the spring; and (6) a stop and holding device at
the opposite end of the rod from the spring. There is no doubt the
first two of these elements are also found in defendant's machine. It is
true that In the Gray patent the rod, G, is located above, and in de
fendant's machine below, the rollers; but the location is not specified
in the claim, and, even if i.t were, it would be immaterial. The change
of the location of an element in a combination, where there is no new
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function performed by such element in its new location, will not avoid
the charge of infringement. Adams v. Ma?nifacturing Co., 3 Ban. &; A.
1; lves v. Hamilton, 92 U. S. 426; Knox v. Mining Co., 6 Sawy. 430.
Nor is it of any greater consequence that Gray's operated as a draw
rod to coerce the two devices together, while defeildant's is a thrust
rod, operating in a different direction. Ives v. Hamilton, 92 U. S. 426;
Rodebcwgh v. Jackson, 37 Fed. Rep. 882. The third element, viz., the
adjustable stop-device, to limit the inward movement of the bearing, is
represented by the nut, " 1," of the Gray patent, and by the nut, " 1,"
outside the spring of the Mawhood machine.

(4) The outside spring urging the bearing inward is lettered, "H," in
both patents. What is meant by the term" outside spring" is somewhat
uncertain. The expert See defines it as "a spring located on the outer side
of the thing it is intended to exert its operative pressure upon, as distin
guished from a spring located on the inner side, pressing outwardly against
the thing which it is to exert its pressure upon." Plaintiff's expert Smith
considers the word" outside" as a word of description only, and not a
word of limitation. "In the machine of the defendant the spring acts
against the lower end of the bearing, D. In order that the movable roll
may be moved towards the fixed roll, orinward , the lower end of the bear
ing must be moved outward by the spring. In the machine of the pat
entee the spring acts against the upper end of the bearing; and, in order
that the roll may be urged inward, the upper end must be pressed inward
by the spring." However this may be, there is no doubt but that both
springs operate alike, to press the movable roll against the fixed roll,
and that the different kinds of springs-as for instance. those operated
by contraction, instead of expansion-are, like the different orders of
levers, mere matters of mechanical contrivance, or of convenience, or
ease of construction. The object of the spring in both cases is to per
mit the movable roll to recede from the fixed roll whenever any foreign,
hard substance passes between them, so that the surfaces of the roll may
not be damaged.

(5) The means for adjusting the tension of the spring, the hand-nuts,
j, in both cases, differ only in the fact that in plaintiff's machine this
nut is located outside, and in the defendant's machine inside, the spring.
Their operation is identical.

(6) Tue stop and holding devices at the opposite ends of the rod,
G, are an eccentric, shown in Fif,!:. 8 in plaintiff's patent, operated in
one case by a wheel and in the other by a lever.

In short, we regard defendant's entire machine as simply a re-arrange
ment of the Gray combination, for the obvious purpose of an attempt to
avoid his patent. The result attained by both combinations is the same.
The means adopted to attain such result differ only in the location of the
several elements, and such dependent differences as are made necessary
by such change of location. As we had occasion to observe in Rodebaugh
v. Jackson, the rearrangement of an old combination, where each element
operates practically as before, is notpatentable, unless a new or greatly
improved result is obtained. Walk. Pat. § 41; Woodward v. Dinsmore,
4 Fish. Pat. Cas. 163, 169.
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THE DOWLING PATENT.·

Plaintiff also claims for an infringement of the first, third, and fourth
claimsof the Dowling patent. The fourth claim contains the clearest state
ment of the combination, and is the only one which is necessary to be
considered. It reads as follows:

"(4) In a grinding-mill, the combination of two gri nding-rolls, the feed
roll above the same, a hopper above the feed-roll, and a toothed agitator cen
trally located within the hopper and extending lengthwise above the feed-roll,
and mechanism for reciprocating said agitator in a lengthwise direction."

The prominent feature of this combination is the centrally-located
agitator, introduced for stirring up the material, and thereby keeping a
continuous and uniform flow. The tendency of the material is to bank
up or. bridge pver in the hopper when soft. This reciprocating comb
prevents the bridging of the material, by working out the center, and
permitting the loosened material to fall on the feed-roll. This impedi
ment in the flow is most liable to occur in the reductions of the wheat
after the first reduction, of which there are usually six or seven. It is
also liable to occur in the soft material incident to finishing the mid
dlings reductions. Agitators of this description, for the purpose of
breaking up lumps in such material as plaster, ashes, lime, or manure
are not uncommon, and their modes of operation are practically the same.
In Caine's patents, No. 78,423, and No. 137,0.51, for an improved ma
chile lor sowing fertilizers and seeds, there is shown a revolving stirrer,
"l~," corresponding to the Dowling feed-roll, "D," and a reciprocating
agitator, "F," having saw-like teeth on its lower edge resting on or near
the feed-roller. The rod of this agitator iF: reciprocated by a cam, sub
stantially in the same manner as the plaintiff's. It is true, this agitator
is not centrally located within the hopper, but lies flat against onp of
its sides. But the patent to T. J. West-No. 100,573-has an ad
juster which is centrally located in a machine, for sowing fertilizers, and
the patent to H. E. Keeler-No. 2.54,140-shows a similar device
similarly located, in a fanning-mill. Like devices are shown in other
patents offered in evidence. In short, Dowling's combination of the two
grinding-rolls, the feed-roll above the same, a hopper above the feed
roll, (used in all roller-mills,) and the toothed agitator of the Caine,
'Vest, Keeler, and Mahaffy patents, centrally located, as in the West and
Keeler patents, and the mechanism for reciprocating such agitator in a
lengthwise direction, is but an aggregation of old elements adapted to a
new machine, but producing practically the same results. We do not
think that any invention is involved in putting these devices together,
and placing them in the hopper of a flouring-mill.

THE· MARMOX PATENT.

Plaintiff also claims an infringernl;nt of the first, second, and third
claims of the Marmon patent, the first of which only it is necessary to
notice. It reads as follows:

"The combination, in a roller-mill, of the supporting frame-work, the raIl
shafts, a counter-shaft extending from end to end of the machine, substan-
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tially paralll'1 with saId roll-shafts, pulleys on the several shafts, belts con·
necting the same, and means for adjusting both ends of saId counter-shaft
simultaneously, wherehy the belts at both ends of the machine are tightened
or loosened at one operation, substantially as set forth."

This claim consists of six elements, viz. : "(1) The supporting frame,
which is a rigid casting in one piece, supportin~ all four grinding-rolls
and a counter-shaft; (2) the roll-shafts; (3) a counter-shaft, extending
from end to end of the machine, substantially parallel with the roll-shafts,
receiving motion at one end from the main driving belt, and communi
cating the motion to one roll of each pair at the other end; (4) pulleys
on the roll-shalts and counter-shafts; (5) belts on the roll and counter
shalt pulleys, arranged to give reversed and differential movement to the
two rolls of each pair; (6) means substantially such as described for
simultaneously adjusting both ends of the counter-shaft, by which means
all the roll-belts may be tightened or loosened by one operation, and
of which means a great variety is shown in the drawings accompanying
the patent. As Gray's prior patent, No. 228,525, is admitted to con
tain the first tive of these elements, the only question is whether the
sixth element, viz., means for adjusting simultaneously both ends of the
counter-shalt, are found in prior patt'nts. It will be noticed that the
patentee claims broadly any means of simultaneously adjusting both
ends of the counter-shaft, and not specified devices for so doing, and the
drawing accompanying his patent shows 12 different devices for that
purpose, which are thereby made equivalents of one another. It fol
lows that, if the defendant would be guilty of infringement by using any
means of simultaneous adjustment, plaintiff's patent would also be an
ticipated by the prior use of any such means. Means for the independ
ent adjustment of each end of such counter-shaft are admitted to be
found in Gray's patent, No. 228.525. While defendant's testimony has
failed to establish a case of the simultaneous adjustment of both ends of
a counter-shaft, there is shown in the Lane & Bodley saw-mill a device
for moving both ends of a shaft carrying a circlllar saw, for the purpose
of tightening and loosening the belts; a similar device in Clark's patent,
No. 174,719, for a coal-breaker; and in the Odell patent, No. 250,954,
there is shown a roller-mill containing a device for simultaneous adjust
ment of two short shafts carrying pulleys, each revolving in an opposite
direction. The means adopted are not dissimilar, and in our opinion there
is nothing beyond mere mechanical skill required in applying these
means to the counter-shaft of a roller-mill. We agree with the defend
ant's expert that it does not call for the exercise of the inventive faculty.
A?'on v. Railway Co., 26 Fed. Rep. 314.

Beyond this, however, there is produced a prior patent to Marmon and
one Warrington, dated October 10,1882,-01' about six weeks before the
filing of the application for the Marmon patent,-inwhich the same ad
justing devices shown in Fig. 20 of the Marmon patent are employed.
This construction is made the subject-matter of the twelfth claim of the
Marmon and \Varrington patent, in the following language:

"The combination with the counter-shaft, JIiI, of an adjusting mechanism
consisting of the devices, N, the rods, 0, and mechanism connecting saidrod~
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togetner, whereby theyare operated simultaneously, all substantially as set
forth."

The construction and operations of the corresponding parts in the two
patents are substantially the same, and the result produced by their ac
tion is the same. It is true that Marmon, in the patent under consid
eration, does not limit himself to any particular means for the simulta
neous adjustment of the two ends of the counter-shaft, but he exhibits
12 different devices for such purpose, which are thereby made mechan
ical equivalents, each of the other. If this be so, then it would follow
that his patent will be anticipated by the use of anyone of these equiv
alents in the prior patent to Marmon and Warrington, since a patentee
making use of any mechanical equivalent of the Marmon and Warring
ton combination would be equally liable as an infringer, as if he made
use of the special devices therein set f{)rtb. Upon the iace of these two
patents there appears to be an anticipation of the claim sued upon in
this case.

Plaintiff, however, seeks to avoid the force of this, by showing that
Marmon and Warrington, the original patentees, conceded priority of
invention to Marmon of the device in question. It appears from the
file-wrapper and contents of the Marmon patent that in his application
Marmon stated that" many of the devices and comuinations shown
and described herein are the inv(>ntion of .Tesse Warrington, or the
joint invention of said Warrington and myself. They are therefore of
course not claimp,d in this application, but are made the subject-mat
ter of other applications for letters patent, either pending or in course
of preparation. I regard myself, however, as the first inventor of a
roller-mill having a counter-shaft extending from end to end of the
mill, parallel with the roll-shafts, and simultaneously adjustable, as a
whole, towards or from the roll-shafts. I therefore intend to claim the
above invention broadly in this application, together with the specific
means shown in the principal drawings, leaving the other constructions
to be covered specifically by the other letters patent, the applications for
which may have been made, or may be made, either by myself or by
others." There seems to have been some etlort made to have the Mar
mon patent advanced and passed upon before the }Iarmon and 'Marring
ton patent, but this does not seem to have been done, since the Marmon
and \Varrington patent seems to have been issued before the correspond
ence on this subject took place. On December 22, 1882, the examiner
writes to Marmon's attorney, refnsing claims 1,2, and 3 of his patent,
and stating that "an application cannot receive protection in a separate
application for matter which was described, claimed, sworn to jointly by
himself and another, and jointly patented prior to the filing of the sub
sequent application, Whatever rights the present applic;ant may have
had, solely, for broad claims on the driving mechanism should have re
ceived protection prior to the filing of the application for the joint pat
ent; or the right to apply for broader claims subsequently might have
been saved by an express reservation in said patent." In reply to this
the attorney wrote that there was no dispute between the parties as to



'38 FEDERAL REPORTER, vol. 39,

tHe matter of invention; that "each is preparing further applications,
which will show just what each is entitled to separately, and what jointly
with the other, and the proper steps will be taken to put the record in
shape, so that the objection urged by the examiner will be overcomei"
and at the same time he forwarded to the patent-office a concession on
the part of Marmon and Warrington of priority of invention to Marmon
of the device for simultaneous adjustment. This was stated by the ex
aminer not to be "sufficient to warrant the office in issuing two patents
for the same invention,-a joint patent to two parties and a separate pat
ent to one of them i" and how the second patent came to be issued does
not clearly appear by the record. There is nothing before us to show
that the first patent was ever canceled or reissued, nor do we see how a
mere concession of priority by one p.-.tentee to a later applicant, after the
prior patent had been issued, could be binding as against infringers.
Indeed, we are unable to see upon what theory this concession and cor
respondence is admissible at all. If the first patent be valId, then any
infringer could be prosecuted under it at any time within 17 years from
the time the patent was issued, and if the second patent, which was is
sued nearly 6 months after the first, be also valid, infrmgements could
also be prasecuted at any time within 17 years from the time that was
issued, so that the monopoly of the invention might thus be indefinitely
extended. No one can have two patents for the same device, either as
joint inventors or as sale inventor. No one can take out a patent,
either jointly or severally, for an invention, and, after the patent is is
sued, without reservation in his original apJ..,lication, obtain a second
patent, with broader claims, for the same device. The authorities upon
this point are numerous and conclusive. Sickel$ v. Falls Co., 4 Blatchf.
508; O'Reilly v. Morse, 15 How. 62; Odiorne v. Nail Factory, 1 Robb,
Pat. Cas. 300; Smith v. Ely, 5 McLean, 76; James v. Campbell, 104 U.
S.356.

If there be anything in defendant's point that plaintiff's remedy is
at law, the objection comes too late to be of any service. If such want
of jurisdiction appears upon the face of the bill it should be taken ad
vantage of by demurrer, (Clark v. Fl~nt, 22 Pick. 231; Ludlow v. Simond,
2 Caines, Cas. 40,56; Underhillv. Van Cortlandt, 2 Johns. Ch. 369; Pier
pont v. F"'owle, 2 Woodb. & M. 35; Grandin v. LeRoy, 2 Paige, 509,) if
not, it should be set up by plea or answer, and called to the attention
of the court at the earliest opportunity, (Roberdeau v. Rolts,1 Atk. 543;
Bamk v. Railroad Co., 28 Vt. 470; Livingston v. Livingston, 4 Johns. Ch.
287.) The objection cannot be taken at the hearing. Nilesv. Williams,
24 Conn. 279. It would be a great hardship in a case like this, where
the parties have spent years of time and many thousands in money pre
paring for a hearing upon the merits, to deny the plaintiff relief upon
the ground that it should have resorted to a court of'law.

It results from this that the plaintiff is entitled to a decree for an injunc
tion, and the usual reference to a master to assess damages upon the Gray
patent, and that the defendant is entitled also to have inserted therein a
clause dismissing the bill as to the Dowling and Marmon patents.
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COLEMAN HARDWARE CO. et al. v. KELLOGG et al.

(C rcuit Court, N. D. III noia. May 27 1889. \
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PATENTS-SASH-BALANC'E-INFRINGEMENT.
The patent granted September 11" 1883. to Warren Shumrtrd for a "sash

balance." which has a brake so arrauged as tobe adjustable from the outside,
tbe brake being an ordinary brake·shoe bearing on the periphery t)f the drum,
with the pressure secured by a spring. is infringed by the use of a band brake,
bearing on the periphery of the drum. and adjustable from the outside; band
brakes having been well-known equivalents for spri.ng-brakes at the time of
the issue of the Shumard patent.

In Equity. On motion for injunction.
Bill to restrain infringement of a patent by the Coleman Hardware Com

pany and others against Kellogg • Johnson & Bliss, im1.Ileadedwith
the Pullman Sash-Balance Company.

Banning & Banning & Payson, for complainants.
George P. Barton, for defendants.

BWDGETT, J This is a motion for an injunction to restrain the in
fringement by defendants of a patent granted September 18, 1883, to
Warren Shumard, for a sash-balance. The device covered by this patent
is what is known as a "spring-balance" for a window-sash, instead ot the
ordinary pulley balance. The proof now before me shows that this class
of devices is not new, one of the patents cited having been issued in
1856; but the feature in the complainnnts' patent, which seems to me to be
new and meritorious, is the brake so arranged that it is adjustable from
the outside. Defendants' patent also shows a brake adjustable from the
outside, and differing only from the complainants' in the fact that it is
what is known as a "band-brake," bearing upon the periphery of the
dru,11 , while complainants' brake is the ordinary brake-shoe, bearing
upon the periphery of the drum, and the pressure secured by a spring.
There is no essential difference in the function of the two brakes, but the
band~brakewas a well-known equivalent for a spring-brake like the com
plainants' at the time complainants' patent was issued. I think, there
fore, as at present ad vised from the proof before me, that the difference,
so far as the brake is concerned, between complainants' and defendants'
device is merely colorable, and that defendants infringe upon this feat
ure of complainants' patent, and possibly upon other features. An in
junction will therefore be ordered according to the prayer of the bill.
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DOOLITTLE 'I). KNOBEl.OCH et al.

(District Court, D. South Oarolina. June 14, 1889.)

ADMmAJ..rv-Jum~DTCTroN.
A ciaim against t~e owner of a vessel for services in pnrcbasin,g her. and

in traveling on bel', looking aftertbe owner's interests, but bavingnll control
over or concern in the navigation of tbe vessel, and for advances to the mas
ter and vessel as the owner's agent, is not within the jurisdiction of ad
miralty

In Admiralty. Lihel for services and advances by Alvin Doolittle
agoainst William Knobeloch, owner of steamer Bellevue, and the steamer
Bellevue.

Trenholm & Rhett, for libelant.
W. J. Gayer and Mitchell & Smith, for respondent.

SIMONTON, J. The libel sets up a claim against the steamE'r in rem
and bel' owner, the respondent, in personam, for services and ad\'ances.
The services were going to New York as the agent of Knobeloch, and
purchasing for him the steamer Bellevue, and coming in her on hcr voy
age from New York to Cbarleston, looking generally after the interests
of the owner; not, however, having any control or concern in the navi
gation of tl1e vessel. The advances consist of cash to the master from
time to time, and moneys paid tor supplies 10 the steamer, pilotage, and
dock fees. The libel was amended by striking out all claim in rem on
the steamer. Respoudmt excepts to the jurisdiction of the court. The
jurisdiction in admiralty depends primarily upon the nature of the con
tract, and is limited to contracts, claims, amI services purely maritime,
and touching rights and duties appertaining to commerce and ·naviga
tion. The Jefferson, 20 How. 393. It is not easy to get an exact defi
nition of the term "maritime contract." It is lar easier to say what is
not a maritime contract. "The true criterion," says that eminent jurist,
Mr. Justice BRADLEY, "is the nature and subject-matter of the contract,
as whether it hilS refl:'rence to maritime services or maritime transactions."
Insurance Co. v. Dunham, 11 Wall. 1. Mr. Browne, in his work on Civil
and Admiralty Law, (vohme 2, page 82,) asks the question: "What
contracts should be cognizable in adlllimlty?" and answers it: "All con
tracts which relate purely to maritime afi'airs." "Maritime contracts are
such as relate to commerce and navigation," says Justice CLIFFORD. 'The
Orpheus, 2 Cliff. 29. The English courts limit courts of admiralty by
the locality of the contract. Our courts look to the subjeet-matter.
De Lovw v. Bait, 2 Gall. 3U8. But "to be a maritime contract, * * 'I'

it is not enough that the subject-matter of it, the consideration, the serv
ice, is to be done on the flea. It must be in its nature maritime. It must
relate to maritime afhlirs. It must have a connection with the nnviga,..
tion of the ship, with her equipment or preservation, or with the mam
tenance or preservation of the crew, who are necessary to the navigation
and safety of the ship. Thus a carpenter, a surgeon, a steward, though
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not strictly mariners or seamen, may all sue for their wages in the ad
miralty because they contribute in their several ways to the preservation
and support, of the vessel and her crew." The Farmer, Gilp. 53!.
The charge for services in pUL~hasing the steamer cannot be ent~rtained

in this court. It does not spring from a maritime contract. A ship
broker cannot sue in admiralty for services in procuring a charter-party,
as they do not arise out of a maritime contract. The Thames, 10 Feri.
Rep. 848. Nor do the services of an agent in soliciting freight come
within this category. The Crystal Stream, 25 Fed. Rep. 575. Nor is a
contract for building a ship, (Cunningham v. Hall, 1 Cliff. 43,) nor for
furnishing materials for building a ship, (The Orpheus, 2 Cliff. 29,) a
maritime contract. The underlying principle is this: All these are pre
liminary services leading to a maritime contract. They do not consti
tute in themselves a maritime contract. Of the same character is the
purchase of a vessel. See Edwards v. Elliott, 21 Wall ..532. The service
in the purchase of the steamer in this case was not a maritime contract.

The claim tor advances made to the master and steamer do not come
within our jurisdiction. "Admiralty has no jurisdiction over an account
between the agent of a steam-boat and its owners for moneys paid for its
use." Minturn v. Maynard, 17 How. 477; White v. Dollars, 19 Fed.
Rep. 848; Hen. Adm. p. 135, § 47; Bank v. The Charles E. Page, (MS.
Cir. Ct. South Carolina, Dec. 1886.) The same conclusion must be
reached with rpgard to the claim for servi es in coming on the steamer
from New York. Hewas not master, pilot, otlicer, engineer, fireman, or
one of the crew. He only stood tor the owner,-a privileged passenger.
His service was not in its nature maritime, did not relate to maritime
affairs, had no connection with the navigation of the steamer, nor with
her equipment or preservation or with the maintenance or preservation
of thE' crew. The libel is digmissed for want of jurisdiction. No decree
can be made as to costs. Railway Co. v. Swan, 111 U S. 3lS7, 4 Sup. Ct.
Rep. 510; Blacklockv. Small, 127 U. S. 105,8 Snp. Ct. Rep.1096 t
Mayor v. Cooper, 6 Wall. 2.50. Each party is responsible to the officers.
of tbe court for costs incurred at his instance.

BOVARD et dl. v. THE MAYFLOWER.

(District Court. w: D. Pennsylvania. June 1, 1889.)

1. MARITTME LIENS-SUPPLIES FOR RESTAURANT ON BOAT.
Under the Pennsvlvania act giving liens against domestic vessels navigat

ing the rivers Allegheny. Monongahela. or Ohio, a lien exists for supplies
furnished to an excursion boat. and dispensed to passengers from a lunch··
counter kept on board the boat. such supplies having been furnished upon
the credit of the boat on the order of the master, a part owner.

2. SAME.
Debts thus contracted for soda-water, cider, and spirituous and malt liq

uors, supplied to the boat and dispensed thereon to passengers, are liens un
der the act.
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3•. bAME;'
The lien for a debt thUIl contracted for provisions supplied to the boat, is

not affected by a private agreement between the owners ~f the boat and the
person in charge of the lunch-counter, unknown to lien claimant.

In Admiralty. Sur exceptions to the report of the commissioner dis
tributing the fund in the registry of the court.

, E. P. &; ( W. Jones, for Wilsall, Bailey & Co.
A. Y. Smitn, for J. C. Buffum.
Knox &; Reed, (E. W. Smith, of counsel,) for W. H. Holmes & Son.
J. Cha,s. Dicken, for G. S. Martin & Co.

, D. T. Watson, for Jos. Walton & Co.
Miller &; McBride, for report.

ACHESON, J. The Pennsylmnia act of April 20, 1858, (1 Purd. Dig.
126,) giving liens against domestic vessels navigating the rivers Alle
gheny, Monongahela, or Ohio, is awkwardly drawn, but it has always
been construed by this court as embracmg stores and provisions fur
nished to any such vessel upon the credit thereof, when ordered by the
owners, or by the master or other authorized agent. Uuder the general
admiralty law, necessity, as respects supplies to a vessel, is a relative
term, and is open to much latitude of construction. Ben. Adm. § 268.
In the case of The Plymouth Rock, 13 Blatchf. 505, it w'as adjudged that
a lien existed for food of various kinds supplied to a vessel engaged in
making several trips each day between New York and Long Branch, al
though the food was dispensed to passengers from a restaurant on board
the vessel. In the Pennsylvania act the word "necessity" does not oc
cur, nor is there any express limitation as respects the nature of the sup
plies for which a lien is given. Where the owner himself gives or sanc
tions the order, there would seem to be no good reaSOll for questioning
the existence of a lien because of the alleged absence of necessity, or the
flupposed unfitness of the articles,. if the goods were furnished in good
faith upon the credit of the vessel. The Hoyle, 4 Biss. 234,238; The
James Guy, 1 Ben. 112. At least that view should prevail in such f!
case as this, where the fund for distribution is the surplus remaining
after the maritime liens are paid, and all the claimants come in only by
virtue of the local statute.

The Mayflower was an excursion boat plying in the vicinity of
Pittsburgh, and there was, a lunch-counter on board the boat for the
accommodation of the passengers. The claim of J. C. Buffum & Co.,
amounting to $67 .32, is for a class of goods designated in the testi
mony as "soft drinks," principally soda-water and syrup, furnished
to the Mayflower in July and August, 1888; and the claim of W. H.
Holmes & Son, amounting to $428.20, is for spirituous and malt liquors
furnished to the boat in 1887 and 1888. It is shown that, with the
knowledge and sanction of Capt. Lewis N. Clark, the master of the
Mayflower, and one of her owners, all these goods were sold and deliv
ered to the boat, upon· the credit of the boat, and were used on her
sold to the passengers.. The claim of George S. Martin & Co., amount-
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ing to $48, is for cider sold and delivered to the boat upon her credit,
on the order of Capt. Clark, and in large part used on the boat by the
excursionists and crew Now, these claims were disallowed upon the
ground that the articles were not necessaries. But in view of what I
have heretofore said, and under the authorities cited I am constrained
to differ from the learned commissioner. The term" provisions" has
been held to embrace wines and brandy. Mooney y. Evans, 6 Ired. Eq.
363. Under all the circumstances, I think the debts due these claim
ants were liens against the Mayflower within the fair meaning of the act.

I am unable to concur with the commissioner in his disallowance of
$1,178.88, part of the claim of Wilson, Bailey & Cl for provisions
furnished to the Mayflower during the few months when Fred Pastre
and W. r Clark ran the lunch-counter under an arrangement with the
owners of the boat. It appears that those provisions were furnished un
der a general order of Capt. Lewis N. Clark. In particular instances,
indeed, Pastre ordered some of the goods, but the claimants understood
that he was the steward of the boat, and they gave no personal credit to
him. In his report the learned commissioner refers to the evidence
taken in the case of Marx v. The Mayflower, and treats it as evidence te,
be considered in this case. But this is not allowable. The present lien
claimants were not parties to that suit. It does not appear that the ev
idence taken therein was offered in this case, and, if it really was, it was
only admissible to the extent of showing that Pastre gave contradictory
testimony in the two cases. But, independently altogether of Pastre's
testimony, it is here clearly shown that Wilson, Bailey & Co., in pursu
ance of a general order given by Capt. Clark, sold and delivered all said
provisions to the Mayflower upon the credit of the boat, and that they
were actually used on the boat. Nor is there sufficient evidence to show
that these claimants had any knowledge of the alleged arrangement be
tween the owners of the boat and Pastre and W. P. Clark. On the con
trary, it satisfactorily appears that they had no knowledge on that sub
ject. In this respect this case differs widely from that of Marx v. 1'he
Mayflawer•

Touching the claim of Joseph Walton & Co., for the cost of repairing
their fuel-fiat, the action of the commissioner was entirely correct. The
damages to the flat could only be allowed as a lien of the filth class.
under the act. And now, June 1, 18~9, the exceptions to the com
missioner's report filed by J. C. Buffum & Co., W H. Holmes & Son,.
and George S. Martin & Co., and the first and second exceptions filed by
Wilson, Bailey & Co. are sustained, but all other exceptions are over
ruled; and the case is recommitted to the commissioner, with directions
to correct his sGhedule of distribution in conformity with this opinion.
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HOADU';Y et al. v. THE uZZIiE ANiD CARGO.

(Oircuit C01trt, E. D. Louisiana. May 21, 1889.)

1. SHIPPING-CAnmAGR OF GooDs-DEJ,AY.
On October 2d libelants chartered a vessel to ~arry a cargo of lumber; the

vessel to be at the port of loading by October t6.th. "exce'pting the acts of God
in weather * * ~ preven ting. " and to be loaded as fast as the vessel could re
ceive 'l'hough ready to be moved in two or three days. tt e vessel was allowed
to remain moored at her wharf until October 11th. and did not reach the port
of loading until November 2d. She was detained for painting four or five
days longer. though it appeared that the painting could have been eompleted
in three days. Fourteen days were consumed in loading. during which time
the master was absent. and the loading suspended. for four days. The load
ing could have been done in six days. and the lumber was ready on October
15th. An old pil(l'I; advised the master to clear a certain bar when partly
loaded. and have the balance lightered down. offering him lighters. but the
master refused. Vvhen the vessel arrived at the bar, it could have passed
over. but the master was absent. and remained away for six days. during
which time he was urged to depart promptly with the cargo. The vessel did
not get across the bar until December 22d. having gone aground. Libelants
had meanwhile urged lightering. saying that the cargo would be thrown on
their hands unless promptly forwarded. and that they would seize the schooner
for damages, and had offered the master a tug to haul the vessel over the bar.
which he declined. The sale of the cargo was lost by the delay. Held, that
the delay in loading and departure violated the charter,party, and entitled
libelants to damages.

2. SAME-FREIGHT.
Though the cbarter-party provided that the freight should be paid in ad

vance on the vessel's being loaded, libelants could properly refuse to pay the
freight because of the delay.

In Admiralty. Libel for damages. On appeal from district co'ut.
Following is the opinion of the district court, delivered March 20,

· 1889, by BII,I,INGS, J.;'
"The fads in this ense, established by the testimony, are as follows: On

· October 2, 1888, the master and owner of the schooner Lizzie entered into a
· charter-party with Hoadley & Co., the libelants, to carry a cargo of lumber of
about 90,000 feet, from Jay & Davis' saw-mill, on the Tchefuncta river, near
Lake POD tchartrain, to Carthagena, United States of Columbia, South America,

· the vessel to be at the port of loadin~ by October 15, 1888, •excepting the acts
of Godin weather, such as storms, calms, head winds. preventi ng.' Abont the
time of the milking of the charter-party the schooner was at Morgan City. La.,
she haVing her center-board out of order and having it replaced. The charter
party also stipulated that' there should be the usnal qUick dispatch in loading,

·as fast as the vessel could receive.' l'hemaster went to Morgan City. 'fhe
Center-board was replaced in two '01' three days, but the master allowed the

· vessel to remain inactive, and to stay moored at the wharf there. until Oc
tober 11th, when he started for Jay & Davis' mill. It took him six days to
come fI'oIUMo:rganCity to the Rigolletes, where, by the r]uarantine, he w(,ls
detained six days longer, for not having procui-ed a clean bill of health, and
he did not arrive at Jay & Davis' mill until November 2d, which will be ob
served was seventeen days after the time fixed for the commencement of the
loading by the terms of the charter-party. Instead of proceeding at once to
load, the master left the schooner in charge of a single man, and came to New
Orleans and directed the schooner to be put on the ways at Madisonville for
painting, where she was detained another four or five days. 'fhe evidence
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shows,that this painting could have been completed in three days. The lum
ber was ready, and had been ready for a long time prior to October 15th.
When the master commenced loading he consumed fourteen days in loading
the vessel, and the evidence shows that loading could have been accomplished
in six days at. the outside. During four of these days he again left the
schooner, and all work of loading was sllspended. Up to this time there was
an abundance of water on the bar, even after the master's return. The
schooner at that time had nearly her hold load in, and Mr. Jay, oue of the
owners of the mill, an old pilot, ad vised him to at once proceell with the cargo
in the hold as far as St. Joseph's island, and to have the balance of the cargo
lightered down to him at that point; offered him the lighters, and told him
he would not have such an opportunity for any great length of time. The
master's reply was that he knew his own business. The water on the bar
fell. The master went on slowly loading until the 16th November, and
loaded the schooner to a greater depth than the water on the bar allowed, and
finally started down the river. After he came to the ship-yard, where his
schooner had been painted, he again left the vessel anchored in the stream,
with only one man, and again carne back to the city, where he remained for
another period of six: days. The testimony of the mate shows that the vessel,
after it arri ved at the bar, could have passed over; but the master was absent,
and there was nobody there to take the vessel over the bar 'Vheu the Inaster
returned from New Orleans he told the mate that he was guing to have trouble
with the charterers, and aske,l him to fix: up the log-book so as to fit the mas
ter's side of the case, and the log was then commenced. On November 16th
the schooner startpd for the bar, anll stuck fast and remaiJwd aground until
the 16th of December. The master absented himself from November 28d to
Decl'mber 1st, and from DH(~emlJer 3d to December 18th, with no one on board
but the mate, and a portion of the time a cook, who was not a sailor, but who
was sick, and in bed. The schooner finally got over the bar on the 22d of
D.'cember, when the master came to the city, leaVing his vessel at the ship
yard. He was told there was urgent necessity for the prompt departure of
the cargo to South America. After it was learned that the vessel was aground,
the libelants sent a messl'nger over, urging him lightering, with the state
ment that the cargo would be thrown on the hands of Huadley & Co. unless
it was promptly forwarded. These representations were 'made to the mate in
chargl', who, in the absence of the master, answered that if the proppr pre
caution and energy had I,een used the vessel at that date-the 22d December
-woulll have already deliverell her cargo at the place of destination, and have
been on her way back to the United 8tates. The captain was found in New
Orleans, anll informed that unless the cargo started at once the same would be
thrown upon the hands of the charterers, and they would seize the schooner for
any damages they might sustain. At the same time they offered him a tug to
haul the vessel over the bar. This the master declined. Had there been
help on board the schooner to handle her anchors she would have been hauled
over the bar, and could have been lightered on the bar, as she was subse
quently lightered on this side of the lake, before going into the new basin.
The mere taking off of her lleck-load woulll have raised her up seven inches,
and she could have gone over the bar at four or five different times. On De
cember 22, 1888, Hoadley & Co. libeled the vessel and cargo, claiming dam
ages $1,189 for breach of charter-party, and 011 ,January 14, 1889, the libel
ants discontinued the proceedings against the cargo, but reserved all rights
against the vessel. :Furthermore, the evidence shows that in consequence of
the delay on the part of the schooner in loading and starting on her voyage
the parties at Carthagena, South America, to whom the cargo had been sold,
receded from their bargain, as they had the right to do.

The respondents have filed a cross-bill, asking $654 damages. The charter-
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party provided that the freight should be paid upon the vessel being loaded,
in advance. The libelants declined to pay the freight in advance. gi ving as a
reason the delay which the schooner had made, and their loSs of all opportunity
to sell the lumber at Carthagena. The question now submitted is whether
the libelants have a claim for damages, or whether the schooner is entitled to
dama~es and freight. This being the l~aSI', so far as it is now submitted to the
single question whether the master used requisite care and diligence in ful
filling the conditions of the charter-party, did he proceed in its execution
with the promptness and vigilance which were requisiteil The rule of law
which must control this case is that the master was bound to proceed on his
vo\'age with the tlrst wind, and he must also procf'ed in loading the vf'ssel
with the reqnisite promptness. Upon the facts as they appear in the testi
mony for libeht'lts, (for the respnndents have put in no testimony, except
three letters,) the court is of opinion that there was a failure on the part of
tlie master, both in loading and in his departure, which was in law a viola
tion of his contract; that the libelants are entitled to damages; and that the
cross-bill must be dismissed. The matter is t'eferred to K. Loew, commis
sioner, to take evidence, and report the same to the court, as to tlte damages
sUl:ltained by the libelants."

R. De Gray, for libelants.
Humor & Lee, for claimant.

PARDEE, J. A careful examination of the pleadings and evirlence in
this case shows that the findingsand decree of the district judge are correct.
The delays on the part of the claimant in the execution of his contract seem
to have been wanlon and wholly inexcusable, and, wholly unexplained as
they are, fully justified the libelants in breaking up the voyage, and in
suing to recover their property and resulting damages. The claimant is en
titled to no freight, because none was really earned, and because, if earned
and required from libelants, then it would merely enhance their dam
ages, all to be recovered in this case. It is therefore ordered, adjudged,
,and decreed that the libelants, Russell Hoadley, Chester C. Munroe, and
Frank Wesson, composing the firm of Hoadley & Co., do have and re
cover in solido from William Gandy, master and owner of the schooner
Lizzie, claimant in this case, and William Cunningham and Albert
Gerdes, as sureties on the release bond, the sum of $330.91 damages,
and all costs of the district and circuit courts, and that execution may
issue on this decree within five days after the same is entered and signed.
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THE GEVAUA and THE VISION.

(District Court, S. D. New York. MRY 20, 1889.)

47

1. STRANDING VESSELS-ANCRORS AND CABLES-FOULING.
Good seamanship requires that the inboard end of the anchor cable, if fast

ened. be lashed with ropes only, that may be cut at a moment's notice, and
the anchor slipped when necessary.

2. SAME.
The yachts G. and V. having anchored in Larchmont harbor. and a gale

arising, during which both dragged their anchors, the G. got under way for
another harbor, and in doing so crossed the line of the V.'s cables and fouled
them with her starboard anchor. not yet hove aboard. On being hailed to
slip the cable she was unable to do so. because the chain was shackled fast,
and both vessels. through the fouling, shortly went ashore. He d, that the
G. took the risk of crossing the V 's cables, and of her inability to slip her
cable at once, and was solely liable for the damages.

In Admiralty. Libel and cross-libel for damages.
Shipman, Barlow, Larocque, & Choate, for the Vision.
Eugene L. Bushe, for the Gevalia.

BROWN, J. On the evening of June 28, 1888, the yacht Vision
anchored near the mouth of the harbor at Larchmont, Long Island
sound, from 200 to 300 feet nearer the shore than the yacht Gevalia,
previously at anchor there, and also a little to the northward of her. On
the following day a gale arose, blowing from the east or south-east, caus
ing the Vision to drag her two anchols. Signals of distress were set,
and help was subsequently procured by borrowing two anchors and ca
bles from other vessels. Her four cables ranged from 20 to .1)0 fathoms;
one of the borrowed ones being partly of rope, next to the yacht. With
these I find that she was held safely and securely, though quite near the
shore, after having dragged several hundred feet. The Gevalia, which
bore off the Vision's port bow, also dragged somewhat, and her master,
not wishing to remain there over night, at about 5 P. M. got under way
for the purpose of seeking another haven. He was obliged to start upon
the port tack, and in getting under way the GevaEa drifted astern and
to leeward, so as to cross the line of the Vision about 100 feet ahead of
her, or less than half the length of her longer cables; so that the star
board anchor of the Gevalia, not yet being have aboard, in crossing the
Vision's cables fouled with some one of them, the result of which W90S

that both vessels went ashore a few minutes afterwards, and sustained
damages for which the above libel and cross-libel were filed.

I think the weight of evidence is that at the time the Gevalia got un
der way she was from 300 to 400 feet distant from the Vision, and off
her port bow; that is, at least 300 feet abreast of her, and a little ahead.
The evidence also is that when she reached the line of the Vision's ca
bles, she had attained a speed of about six knots. I am not satisfied
that at t:lis speed, or about this speed, she could not then have come
about and made a short tack, and afterwards resumed her port tack,
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without crossing the line of the Vision's cables. But, without regard to
this question, I think she had no right to cross the cables of the Vision
without taking the risk of her own anchor's fouling. Her master well
knew of these cables, and of their probable len~ths, which were in fact
about the same as his own. He had seen additional cables brought to
her aid during the day, and knew that she had drifted more than he.
He knew that he would cross at half her cable's length or less. No an
chur buoys could therefore have given him more serviceable infomlation
than he already had. When it was known that the anchor had fouled,
because the Vision began to be hauled ahead in tow, the master of the
latter hailed the GevaJia to let slip her anchor cable. That could 110t
be done, as the master of the Gevalia says, because it was shackled so
fast to a beam in the hold that it afterwards took him two hours to un
shackle it. The necessity of letting anchor cables slip, and of being pre
pared fur it upon emergencies like this, has been tamiliar to seamen from
time immemorial. It is the customary means of averting imminent
danger alter fouling. To have a cable shackled so that it canna' be
slipped at need is bad seamanship. If lashed at all, it must be by a
rope that can be cut at a moment's notice on emergency. See Kares on
Seamanship, (6th Ed.) 156. The lwglect of the Gevalia to have her ca
ble in ship-shape order in this respect, was undoubtedly the ultimate
cause of this collision, as the primary cause was her crossing the line of
the yacht's cable before her starboard anchor was hove up; and for both
she is responsible. It is alleged as a tauIt against the Vision that she
did not cut her cable when hailed to do so by the master at the Gevalia.
But the ptorm was then at its height. She was near the shore and had
been obliged to borrow additional cables to hold her. One of the short
cables was cut for another reason, and the kedge cable parted. She was
under no obligation to the Gevalia to cut her own cables, and take the
risk of speedily running ashore. I do not see any llmlt in the Vision,
and the result it:; that the Gevalia must be held alone answerable for the
damages. Decrees accordingly, with costs.
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UNITED STATES V. LEHMAN.

(District Court, E. D. Missouri, E. D. June 10, 1889.)
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1. COURTS-JURISDICTION-ALlENS.
Hev. St. U. S. {:; 2165. confers the power to naturalize aliens on "courts of

record of any of the states having common-law jurisdiction." 2 Hev. St.
Mo. 1879. p. 1511, establishing tbe court of criminal correction, declares it to be
a court of record, and gives it "exclusive original jurisdiction of all misde·
meanors under the laws of the state committed in the countl' (now city) of St.
Louis." Ht:'d. that as the common law and all general statutes enacted by
parliament before tbe fourtb year of the reign of James 1. have been adopted
in Missouri, and as the proceedings of the court are in accordance with com
mon law except as modified by tbe Code of Criminal Procedure. the court is
one of common-law jurisdiction, and authorized to naturalize aliens.

2. ALIE:'orS-NATURALIZATION-PERJUHY.
Rev. St. U. S. ~ 2167. requires the court to ascertain whether the applicant

for naturalization under that spMion has resided three years in the United
States before attaining majoril,: fled. that a third persrin. swearing falsely
in tbat regard. is liable to the !'dllaity prescribed in section ii424 for any wit
ness who in such proceeding falsely makes an oath "required or authorized"
by the naturalization laws.

3. SAME-INDIC'l'MENT.
An indictment for such offense, alleging that the person who administered

the oath was a deputy-clerk of the court of criminal correction. and acting
as such wheu tbe oath was administered in open court. is sllflicient without
alleging the steps by which the officer became deputy-clerk.

4. SAME.
As the district court of the United States takes judicial notice of the laws

of the state in which it is situated, an allegation that the deputy-clerk was
authorized to administer such oath is not necessary.

At Law. Demurrer to indictment.
George D. Reynold, Dist. Atty., and Thomas P. Bashaw, for the United

States.
D. P. Dyer, for defendant.

THAYER, J. 1. The first question raised by the demurrer filed in this
case is whether the court of criminal correction of the county (now
city) of St. Louis has power to naturalize aliens. Section 2165, Rev.
St. U. S., confers such puwer on "courts of record of any of the states
having common-law jurisdiction." The court of criminal correction is
declared to be a court of record by the second section of the act establish
ing that court. 2 Rev. St. Mo. 1879, p. 1511. Hence the sole point
for consideration is whether it is also a court" having common-law juris
dictiun" within the meaning of the federal statute. That is a question,
as it appears to me, that admits of little controversy. The jurisdiction
of all the courts in this and other states is defined with greater or less
particularity by statute, and in that sense their jurisdiction is statutory.
But, as is well 'known, certain courts in this as well as in other states have
power to' punish oflEmses that existed at common law, and to enforce
private rights and to redress private wrongs recognized by the common
law,and in the exercise of that power their action is governed by the
principles, rules, and u3ages of the common law, in so far as they have

v.39F.no.2-4
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not been modified or abolished by statute. Conrti' of this description
are usually termed "courts of common-law jurisdiction," to dii:itinguish
them from other inferior tribunals organized to enforce local or municipal
regulations, or rights and duties not recognized by the common law.
Section 2165 evidently refers' to courts exercising the jurisdiction first
above described. Congress intended to confer the power of naturaliza
tion on all courts of record of the several states that have power to ad
minister jnstice under and in accordance with that system of jurispru
dence known as the common law. In re Conner, 39 Cal. 98. Tried by
such test the conrt of criminal correction has power to naturalize aliens.
It is a state court, and not a municipal court. It issues process in the
name of the state that may run and be executed in any part of the state.
The judge of the court has power to issue writs of habeas corpus; its pro
.ceedings are conducted according to the course of the common law, in so
far as the practice at common law has not been modified by the Code of
Criminal Procedure adopted in this state; and it has "exclusive original
jurisdiction of all misdemeanors under the laws of the state committed
in the county (now city) of St. Louis." As the common law and all gen
eral statutes enacted by parliament prior to the fourth year of the reign
,of James 1. have been expressly adopted in this state, it follows that
the court of criminal correction has power to punish acts that were mis
demeanors at common law, although they have not been expressly de
clared to be misdemeanors by any law of this state. It must accord
ingly look to the common law in a measure, to ascertain the extent of
its powers, and is just as truly a court of common-law jurisdiction as
the circuit court of the state.

2. It is further insisted that the oath alleged to have been made by
the defendant was not required to be made by any provision of the nat
uralization lfn'l's, and hence that no offense was committed under section
5424 of the Revised Statutes, on which the indictment is predicated,
even though the oath was false. With respect to this contention it will
suffice to say that an olfense was committed under section 5424 if the
oath alleged to have been made by the accused was either" required or
authorized" by the naturalization laws, and if the same was false. Ac
cording to the view taken of the question raised by the point of the de
murrer now under consideration, it is unnecessary to decide whether
an applicant for naturalization, under section 2167 must prove his resi
dence in the United States for three years before attaining his majority
by the oath of sorne third party,a,s required by the third subdivision,
§2165, or whether the law permIts the applicant to prove that fact by
his own oath. That, in my opinion, is an immaterial question, so far
as th~,4emnrrer is concerned. Section 2167 at least:requires the court
before whom the application for admission to citizenship is made to
ascertain that the applicant has resided in this country for the requisite
period of three years before attaining his·, majorit>'. That i:;; the basal
fact on which the right to naturl;llization depends, It does .notpro
vide that such fact shall be established only by the oath of the appli
cant,or iliflt no other testimony shall be received. Hence, according to
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any view that may be taken of the subject, the court is at least" au
thorized" to hear testimony other than that of the applicant, touching
the fact of residence, and it must do so if the construction contended
for by the government is to prevail. A person who is called upon by
an applicant for naturalization to testify as to the fact of residence for
three years, as specified by section 2167, cannot, in my judgment, de
fend against an accusation of having made a false oath in that regard,
upon the ground that the oath was not" required" by the naturalization
laws, inasmuch as the applicant might have established the tact by his
own oath. An oath so taken is at least an "authorized oath." The
courts before whom such proceedings are had may desire other testi
mony than that of the applicant to establish the fact of residence, and
even according to the construction contended for by the accused, it is
clear that they have authority to receive, and that it is their duty to de
mand, such other testimony, 'when in their opinion the fact to be ascer
tained is not satisfactorily proven by the applicant's testimony. The
only fault that can well be found with the indictment in the matter now
being considered is that in alleging that the oath was" required" by the
naturalization laws, instead of being"authorized," the pleader alleged
more than was necessary to be alleged or proven. The point made, that
the oath was "extrajudicial," and that no offense is stated for that rea
son, is not well taken.

3. A further objection is made to the indictment on the ground that
it is not averred that the deputy-clerk of the court of criminal correction,
before whom the oath is said to have been taken, was appointed dep
uty, as required by the act creating the court, or that he was authorized
to administer an oath to the defendant. The first of these objections is
not tenable. The indictment alleges that the person who administered
the oath to the accused was the deputy-clerk of the court, and was act
ing as such when the oa~h was administered, and that it was adminis
tered in open court. That, in my opinion, is sufficient. It was not
necessary to allege the successive steps taken by which the officer became
deputy-clerk. The fact alleged, that he was such clerk and was so act
ing, implies a legal appointment. Everything else connected therewith
is evidential, and need not be averred. The second objection mentioned
above would be tenable were it not for the fact that the court of criminal
correction is so located with respect to this that this court is bound to
take judicial notice of its powers and of the authority of its clerk to ad
minister oaths. If the oath had been taken before some officer, of whose
power to administer oaths this court is not bound to take judicial notice,
the objection would, of course, be fatal. But, inasmuch as the court takes
judicial notice of the general laws of the state and of the fact that the
deputy-clerk of the court of criminal correction has power to administer
oaths to persons appearing as witnesses in that court, I am inclined to
the view, and accordingly hold, that the allegation that the accused ap
peared and was sworn in open court by the deputy-clerk thereof is suf
ficient, even in an indictment. Certainly the government on the trial
will not be bound to prove anything more in the way of establishing
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the clerk's authority to administer the oath than that he was the duly
appointed deputy-clerk, and that the oath was administered in the pres
ence of the judge in the course of a judicial proceeding. I can conceive
of no sufficient reason why the allegations in a case of this sort should
exceed the facts necessary to be proven on the trial.

Some other more technical objections were made to the indictment,
which on due consideration do not seem to be well founded. The de
murrer is accordingly overruled.

WOOD et al. v. CHICAGO, S. F. & C. R. Co.

SUMMERS v. SAME.

(Circuit Court, E. D. Miagouri, No D. June 4,1889.)

1. ARBITRATION AND AWARD-CONTRACTS-ENGINEER'S ESTIMATES.
A clause in a railroad construction contract, that makes the engineer's esti·

mate and classification of work final and conclusive, is valid and binding.
2. S.Bm-AvOIDING ESTIMATE-EQUITY JUIUSDIC'I'ION.

Estimates made by the engineer in pursuance of such contract can only be
avoided in equity, on the ground of mistake, fraud, or gross error, and neither
fraud nor mistake can be alleged or proven to avoid the estimates in an action
at law on the contract to recover the balance claimed to be due.

3. SAME.
A proceeding- on such a contract, in which it is alleged, by way of avoidance

of estimates made, that they were collusive, fraudulent,or grossly unfair and
erroneous. is an equitable proceeding to obtain relief on the ground of fraud
and mistake.

4. SAME.
Whether the alleged errors' exist in the estimates, and their probable

amounts, and whether the estimate ought to be disregarded, are questions of
fact for the chancellor, and not for a jury.

On Motions to Strike Out Parts of Petitions.
Craig, McCrairy & Craig and Mattock & Hiller, for Wood and others.
Gardiner Lathrop, T. L. Montgomery, and Ben El'i Gu~hrie, for defendant.
A. J. Baker, Mattock, Hiller & Howard, and T. L. Montgomery, for

Summers. .

THAYER, J. The questions argued by counsel on the submismon of
the motions to strike out parts of the petitions do not properly arise, be
cause the clause of the contracts making the engineer's decision final and
conclusive as to the amount and classification of work done is not pleaded

.in the petitions; and the contracts themselves, which are attached as ex
hibits, form no part of the record, according to the view that is taken in this
state. As these petitions are framed, the allegation that the engineer's
estimates were fraudulent, .collusive or erroneous is redundant matier,
and might be properly stricken out for that reason, under the Missouri
.Code, treating the suits as actions at law. Inasmuch, however, as the
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questions discussed by counsel must arise on the trial, I consider it
proper to determine them now, although they do not arise on the record.

With respect to the question whether a clause in a railroad construc
tion contract is valid that makes the engineer's estimate and classifica
tion of work final and conclusive, it will suffice to say that the weight
of American and English authority is decidedly in favor of the view
that such provisions are binding upon the contracting parties. Herrick
v. Railroad Co., 27 Vt. 673; Kid/cell v. Railroad Co., 11 Grat. 676-691;
Grant v. Railroad Co., 51 Ga. 352, 3.53; Railroad Co. v. Veeder, 17 Ohio,
396; Railt'oad Co. v. Northcott, 15 Ill. 49; 2 Wood, Ry. Law, 995,996; 1
Redf. R. R. 435; Rangerv. Ra'iltcay Co. , 1 Eng. Ry.Cas. 1; Knochev. Rail
way Co., 34 Fed. Rep. 471. The law t:eems to be quite well settled that
estimates made by an engineer in compliance with contracts making him
the arbiter as to measurements, amount, and classification of work, are
conclusive, and can only be avoided by proof of mistake, or fraud, or
of gross negligence on the part of the engineer amounting to fraud. It
seems to be a mooted question whether an estimate can be avoided for
any other mistakes of the engineer than those of fact, as distinguished
from mistakes of judgment; the better opinion being no doubt that there
is no remedy for mistakes of judgment as to the quality of work done
when the engineer or arbiter has acted in good faith in the exercise of
his judgment. Ranger v. Railwa,y Co., 1 Eng.l~y. Cas. 1, 13 Sim. 368.

Such provisions in contracts being binding the next question is
whether an estimate made by an engineer in accordance with such a
stipulation can he avoided in a strictly legal proceeding by proof of
fraud, gross negligence, or mistake? Of course, if an estimate thus
made is regarded in the light of an award made by an arbitrator, the
authorities are practically all one way,-that recourse must be had to a
bill in equity, and that neither fraud or mistake can be alleged or proven
to .avoid the estimate, in a snit at law on the contract to recover a balance
claimed to be due. The best-~onsidered cases on the subject, so far as
my observation extends, treat estimates (especially final estimates) made
by an engineer in pursuance of sucb 0rovisiuns, as an award that can only
be avoided in chancery. Herrick \'. Railroad Co., supraj Kidwell v. Rail
road, sgpraj Railmud Co. v. Veeder, supraj Gmnt v. Railroad Co., 51 Ga.
353. It appears to me, also, that on general principles, whether such
estimates are or are not technical awards, coutts of equity alone have au
thority to vacate them on the ground of mistake, fraud, or gross errors
amounting to fraud, when such estimates have been regularly made in
pursuance of contract provisions. If an engineer appointed by the
parties fails to act,-that is, fails to make an estimate,-I have no doubt

.that a suit at law may be maintained on the contract to recover what is
due, Starkey v. De Graff, 22 Minn. 431, Kistler v. Railroad Co., 88 Ind.

·460; A proceeding begun upon a construction contract containing a
stipulation making the measurements, classifications, and estimates of
the engineer final and conclusive, in which proceeding it is alleged by
way of avoidance of estimates made by the engineer that they were col-

,)usive, fraudulent, or grossly unfair and erroneous; is, il~my opipioll,
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essentially an equitable proceeding to obtain relief. on the ground of fraud'
and mistake, and should be so treated. The gist of the cause of action
in such a suit, is the fraud or mistake of the engineer. Whatever is done
subsequent to the trial of that issue, in the way of finding out what is
really due to the contractor, is incidental or collateral to the main issue.
I apprehend that if on the trial of such a suit errors to any substantial
amount are shown in the measurements or estimates of the engineer,
such as would fairly mise the presumption that the arbitrator must have
been either ignorant, inefficient, or negligent, no court would hesitate
for a moment to grant relief to the contractor, but in the first instance
the question whether such errors exist in the estimates, and their prob
able amount, and whether the estimate ought to be disregarded, is a
question for the chancellor, and not for a jury. The fact, if it be a fact,
that the engineer or person selected to measure and estimate the work
done is in the employ of one of the contracting parties, undoubtedly
makes it the duty of the court to scrutinize his estimates with great care,
as the law requires of persons so situated the utmost diligence and good
faith. Pierce, R. R. 382. This seems to be the rule fairly deducible
from the best-considered cases, and the one I shall adopt.

In several cases bills have been entertained to avoid erroneous esti
mates on the ground of fraud and mistake, without a question as to the
propriety of such a procedure, and, if equity hus jurisdiction in such
cases, it is clear that a court of law has not. Vide cases above cited,
and Sharpe v. Railway Co., L. R. 8 Ch. 597. The result is that, if in
the cases now under consideration the proof shows that estimates have
been made by the engineer, which by the provisions of the contract
are made conclusive so far as the amount and classification of the work
are concerned, and if counsel are relying upon the charge that the engi
n'eer acted fraudulently, collusively, or negligently to avoid the estimates,
the court will hold that the cases are of equitable cognizance, and will.
proceed accordingly.

COWAN v. BOND.

(Oircuit Oowrt, S. D. Mississippi, E. D. May 21, 1889,i

1. CARRTERS-INTERSTATE COMMERCE-UNLAWFUL DISCRIMINATION.
A railroad company is not guilty of an unlawful discrimination or prefer

ence in violation of sections 2 and 3 of the interstate commerce act by re
ceiving from a shipper cotton at Delhi, La., shipping it to Vicksburg, hav
ing it compressed there at the company's expense, and reshipped to easterD;
points for a rate equal to its published through rate from Delhi to such east
ern points, where such an arrangement is in compliance with a recognized'
custom, of which all other shippers including petitioner, could or did avail
themselves, and where it does not appear that petitioner desired to ship any
cotton from Delhi to the eastern points, or that he was compelled to pay a.
higher rate under similar circumstances.

2. SAME.
The fact that cotton raised near Vicksbnrg being considered by eastern

buyers to be superior to other cottOD, arrangements are sometimes made tCJo
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induce such buyers to believe that cotton actually raised in other localities
was raised in the vicinity of Vicksburg, cannot be imputed to the railroad
company so ItS to make the transaction by which it stops and compresses cot·
ton at Vicksburg for eastern shipment an unlawful discrimination.

Petition against Receiver.
Dabney, McCabe & Anderson, for petitioner.
Birchett & Gilland, for respondent.

HIU., J. This is a petition in the nature ofan action at law against F.
S. Bond, the defendant, as receiver of the Vicksburg & Meridian Railroad
Company, to recover damages, which it is alieged pf-titioner has sustained
by reason of the alleged violation of sections 2 and 3 of an act of congress
approved February 4, 1887, known as the" Interstate Commerce Act."
The petition, in substance, alleges that on the 1st day of September,
1887, petitioner was. and from that time has been, and still is, engaged
in the business, occupation, and employment of buying, shipping, and
selling cotton in bales to cotton mills and manufacturers at different
places, in different states, including Massachusetts, New Hampshire,
New Jersey, New York, and Rhode Island; that said defendant, as re
ceiver, under the orders and decrees of this court, of the Vicksburg &
Meridian Railroad Company, a corporation and common carrier, was
engaged in operating said railroad, and receiving and transporting for
hire over the line of which it is part freight, and cotton in bales, in
connection with other railroad companies, from points in Mississippi, in
cluding the city of Vicksburg, to points in other states, including those
above named; also in transporting from points on the Vicksburg, Shreve
port & Pacific Railroad, owned by a company which operates, and did
operate at the time aforesaid, a railroad from Vicksburg, in this state,
to Shreveport, in the state of Louisiana, and in connection with said
Vicksburg & Meridian Railroad; that between the 1st day of September,
1887, and the lst day of September, 1888, he bought and delivered to
the defendant, as such receiver, for transportation for hire as a common
carrier, 9,339 bales of cotton, weighing in the aggregate 4,407,635
pounds, which defendant received and agreed to ship, and did ship and
transport, to different points in said states, some to one point and some
to another, of which a bill of particulars is filed as part ofthe petition;
that from the 1st day of September, 1887, to the 1st day of September,
1888, the firm of W. L. Wells & Co. was engaged in the same business
of buying, shipping, and selling cotton to points in eastern states, their
business being in all respects the same as petitioner's, and located and
doing business at the same place, and to all appearances under like con
ditions, and hence his rivals in business; that during the same period,
said W. L. Wells & Co. bought and shipped. over said Vicksburg &
Meridian Railroad large numbtrs of bales of cotton, which were to be,
and were,transported in many instances to the same points as that
shipped by petitioner as aforesaid; that defendlmt charged and received
from petitioner 4 cents per 100 pounds during said time more than he
cbarged said W. L. \-Vells & Co. from Vicksburg to the same points,
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contrary to law and just and fair dealings, whereby petitioner was greatly
damaged in his business in actual outlay in freights in excess of freights
paid defendant by said W. L. Wells & Co. on cotton so shipped by him
to said points during said time. That in consequence of said discrim
ination in favor of said \Y. L. Wells & Co. petitioner lost large sales of
cotton which said W. L. Wells & Co. were enabled to make, to-wit,
3,000 bales, on which he would have realized $1 per bale, making
$3,000; that said unlawful discrimination was done in the following
manner, that is to say, the said Vicksburg, Shreveport & Pacific Rail
road Company, a corporation owning and operating a railroad in Loui
siana, between Shreveport in Louisiana and Vicksburg in Mississippi,
which connects with the Vicksburg & Meridinll Railroad in Mississippi,
is and was under the same management as the Vicksburg & Meridian
Railroad, and is and was part of a system to which the Vicksburg &
Meridian Railroad belonged, though said companies were separate [IS to
their property rights; that under some complicated arrangement. which
wns a secret one, and not known to petitioner, or advertised to the pub
lic, the said W. L. Wells & Co. were given by the defendant a prerer~

ence and advantage over petitioner in his shipment of cotton to the east
ern states, as aforesaid; that the arrangement aforesaid was such that for
the whole period from the 1st of September, 1887, to the 1st of Septem
ber, 1888, petitioner and the whole public were kept in absolute igno
rance ()f the Jact that such arrangements were possible; that by means of
such schemes, subterfuges, pretexts, and artifices, the defendant placed
the petitioner at a great disadvantage in his business. and deprived him
of the equality in treatment in shipping cotton as aforesaid to which he
was and is entitled by law, and said W. L. Wells & Co. were given un
due preference and advantnge over him as aforesaid.

To the charges thus made the defendant has interposed his answer
by way of plea, by which he denies this discrimination as charged, and
states the facts in relation to the matters referred to in the petition to be
llS follows: The arrangement was for the shipping of cotton from Delhi,
La., a station on the Vicksburg, Shreveport & Pacific Railroad to Bos
ton and other eastern points, with the privilege of stopping the cotton at
Vicksburg for the purpose of compressing it, under which arrangement
Wells & Co. purchased cotton at Delhi, and shipped it to themselves at
Vicksburg, on bills of lading to that point, and, when the cotton was
compressed and ready for forwarding to destination, the bills of lading
from Delhi to Vicksburg were surrendered to the agent of re~pondentat
Vicksburg, who canceled them, and in lieu thereof issued other bills of
lading from Vicksburg to final destination, at rates, which, added to the
rates already paid from Delhi to Vicksburg, made totals equivalent to
the direct, through, puhlished rates from Delhi to such points of final
destination; that such arrangements are now, llnd have been for many
years, prevalent on all railroadS in the cotton-growing country, which
was and is well known to petitioner and all other cotton shippers, and
especially to petitioner, who made a similar arrangement with respond
ent on cotton shipped from Greenville, Miss., over the Louisville, New
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Orleans & Texas Railroad to Vicksburg, and thence to Boston ann. other
points, and which was made duriug the same sea<;on as that of which the
complaint is made, and was identical with it in all respects, except that
petitioner's cotton was not compressed at Vicksburg, and consequently
the rates given him from Vicksburg were less thfl.n those charged to
Wells & Co.; that on all cottons shipped by Wells & Co. direct from
Vicksburg eastward the same rates were charged as those paid by all ship
pers.

The facts so stated in the answer are substantially established by the
proof, and the question to be determined is do they constitute a viola
tion of sections 2 and 3 of the interstate commerce act of congress? Sec
tion 2 rt'ads as follows:

"That if any common carripr subject to thp. provisions of this act slmH di
rp.ctly or indire~tly, by any special rate, rebate. drawback, or oth r del ice,
charge, dE'mand. collect. or reed ve from any person or persons a greatpr or
Ipss comppnsation for any sprvice rendered or to bp, rE'ndered, in the ll'anspor
tation of passengprs or propprty. subj,et to the provisions 01 tbis act, than it
eharges. demands, collects, or receiv<-s from any other person or persons for
doing for him or thE'm a like contpmp0l"aneOU8 serviee in tht' transl'oltation
of a like kind of tratlic, under sul>stantLtlly similar circumstances and ('onfli
tions, such cllmmon carrier shall be deemed guilty of unjust discrimination,
which is hereby prohibited, and declared to be unlawful."

Section 3 is as follows:
"That it shall be unlawful for any common carrif'r sllbjpct to the provisions

of this act to make or give any undue or ullI'easonal,]e preference or ad vantage
to any particnlar person. company, firm, ~()rporation. or locality, or any par
ticular description of traffic, in any respect whatsoevpr, or to sllbj'>ct any par
ticular person, company. tirm, corporation. or locality. or any particular de
scription of traffic, to any undue or unreasonable prejUdice or disadvanlage
in any respect whatsoever."

Unfortunately I am left without any decisions of the courts or of the
commission on this direct point, and am le,t to my own unaide(l judg
ment on the question presented. There is much testimony, and has
been much comment by counsel, on the question as to whether the rates
under the arrangement by which the cotton was shipped from Delhi to
Vicksburg and there compressed, the expense of this compressing being
paid by the defendant as part of the shipment to enable him to ship a
large number of bales on a car, were posted or otherwise availaille to the
inspection of shippers and the public. This is not an issue raised in this
case, and can only be inquired into incidentally as affecting the rights of
petitioner. The substantial subject of complaint is that the defendant
made an unjust discrimination in the rates charged for the shipment of
cotton from Vicksburg to eastern points in lavor of W. L. Wells & Co.,
and against petitioner, by which he sustained damage. The uncontra
dicted fact is that the cotton shipped, of which complaint is made, was
shipped from Delhi, in Louisiana, to points east, and was stopped off and
compressed at Vicksburg, at the uniform and established rates trom Delhi
to the eastern points. The proof shows that this practice is general, and,
it may be said, necessary; that it is the practice in shipping from many
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other points, and was well known to the petitioner, who had availed
himself of it; and it was known, and its advantages received, by all the
cotton buyers at Vicksburg on cotton purchased at different points on the
railroads connecting at Vicksburg, so that the petitioner cannot complain
of this arrangement. The petitioner does not aver that he desired or in
tended to ship cotton from Delhi, and. was prevented from doing so by
want of a knowledge that shipments were being made by 'VeIls & Co.
under the arrangement stated. Had such been the case the question as
to whether or not this arrangement was included in the rates posted, or
otherwise made public, in the offices at Delhi or in Vicksburg, would
be important; but as no such averment is made, it is unimportant. I
am unable to perceive any difference between the shipments made by
petitioner from Greenville and those made by W. L. Wells & Co. from
Delhi. The Greenville cotton was compressed at GreenviHe, and the
Delhi cotton at Vicksburg, but the costs of both were em braced in add
ing the local freight from that point, making one freight from the first
point of shipment to the point of destination, and I cannot perceive that
in either case any advantage is obtained over the other, or that there was
any violation of law in either case. It is pressed in argument upon the
admitted facts that what is understood by the eastern pl1l'chasers to be
Vicksburg cotton-that is, such cotton as is raised in that vicinity-is
superior to other cotton, and that, in some instances at least, an arrange
ment is made to induce these eastern purchasers to believe that cotton
raised in other localities was raised in the vicinity of Vicksburg, and that
this constitutes such an arrangement a violation of these sections of the
act upon the part of the defendant. This may be a sort of pious fraud
upon the part of these local cotton buyers upon their eastern employers,
whose agents they are, but certainly cannot be imputed to the defendant
01' any other common carrier. To rendcr the discrimination unlawful,
the preference given to one over another must be contemporaneous, and
under substantially similar circumstances and conditions. Had peti
tioner purchased cotton at Delhi, for shipmcnt to the eastern points, it
would have been the duty of agents at that place to have informed him
that he could stop it at Vieksburg, and have it compressed and shipped
through at t!:le published rates. A neglect to do so would have been an
unjust discrimination, and have entitled petitioner to his action and to
a judgment for the da mages sustilined; but this is not such a case. I
arn satisfied from the pleadings and proof that the petitioner has not
made out a case entitling him to damages; therefore this petition must
be dismissed; but, as the question is a new one, each party will pay his
()wn costs.
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(Oircuit Oourt, E. D. Missouri, E. D. June 19,1889.)

1. CONSTITUTIONAL LAW-INTERSTATE COMMERCE-TELEGRAPH COMPANIES
TAlL

Telegraphs being instruments of interstate commerce, and defendant's lines
in the· city of St. Louis.being used for transmission of messages to all parts
of the United States, neither the state nor the -city can impose a privilege or
license tax upon defendant. .

:2. SAME-"REGULATION" OF TEI,EGRAPH COMPANIES.
A tax of five dollars per year upon every telegraph pole used by defendant

in the city cannot be upheld under the city's charter power "to regulate" tel
egraph companies.

At Law. Suit to recover tax on telegraph poles.
Leverett Bell, City Counsellor, for plaintiff.
Cochran, Dickson & Smith, for defendant.

THAYER, r. On March 23,1884, the municipal assembly of the city
of St. Louis amended ordinance No. 11,604, entitled "An ordinance to
regulate the erection of telegraph and telephone poles," by adding thereto
four new sections, numbered 11, 12, 13, and 14. Section No. 11 is as
follows:

"From and after the first day ot July, 1884, all telegraph and telephone
companies which are not by ordinance taxed on their gross income for city
purposes, shall pay to the city of St. Louis, for the privilege of nsing the streets,
alleys, and pUblic places thereof, the sum of five dollars per annum for each
and every telegraph or telephone pole erected or used by them in the streets,
alleys, and pUblic places in said city."

Suit in the nature of an action of debt is brought under this section to
recover the sum of $22,635, which is alleged to have become due in con
sequence of the use by the defendant of 1,509 telegraph poles since July
1, 1884; said poles havin~ been erected prior to that date. A question
is raised as to the right of the plaintiff to sue in such form, inasmuch as
the ordinance contains no provisions touching the manner of bringing
suits to enforce the payment of the tax; but, waiving that question, I am
of the opinion that judgment must be entered for defendant on other and
more meritorious grounds also urged by defendant's counsel. The eity
of St. Louis was originally authorized by its charter "to license, tax, and
reglllate * * * telegraph companies," etc.; but its power to tax the
property, real and personal, of telegraph companies, including their fran
chises, was taken away by implication by an act approved on the 21st of
April, 1877, now section 6901 of the Revised Statutes of Missouri. Sec
tion 11 of the ordinance cannot be supported, therefore, as an exercise
of a taxing power vested in the municipality, unless it be contended that
the municipality still has power to impose a" privilege tax" on telegraph
companies, and that the charge in question of five dollars per pole is in
the nature of a privilege tax levied against the defendant j that is to say,
a tax imposed on it as a condition precedent to its right to carryon the
telegraph business in the city of St. Louis.
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Inasmuch a~ telegraphs are instruments of interstate commerce, and
as defendant's lines extend into all parts of the' United States, and its
wires in the city of St. Louis, Mo., are used daily to transmit messages
to all parts of the United States, it is clear that neither the state nor the
municipality can impose upon' it a privilege or license tax. Alrny v.
California, 24 How. 169; Orandall v. Nevada, 6 Wall. 35; State Freight %x,
15 Wall. 232; Car OJ. v. Nolan, 22 Fed. Rep. 276; Leloup v. Port of Mob'ile,
127 U. S. 640,8 Sup. Ct. Rep. 1380. The state may tax such property,
real or personal, of the defendant as is located within its borders, at such
just rate, and in such manner, as the legislature may prescribe, consist
ently with the laws of the state. Telegraph Co. v. Massachusetts, 125 U.
S. 530, 8 Sup. Ct. Rep. 961. The state of Missouri has exercised that
power. and has provided bow the property of telegraph lines shall be
taxed through the medium of a board of equalization, thereby withdraw
ing the taxing power from the municipality. In no aspect of the case,
therefore, can the section of the ordinance in question be sustained as a
valid exercise of any taxing power vested in the city. It is obvious, I
think, that the ordinance cannot be upheld under the power conferred
on the municipality "to regulate" telegraph companies. By virtue of
such power, the city authorities may undoubtedly make reasonable reg
ulations touching the location of telegraph poles, their height and size,
and very likely, as was recently held by J udge WALLACE in the Southern
district of New York, (Telegraph Co. v. Mayor, 38 Fed. Rep. 552,) may
require them to be carried underground rather than overhead. The sec
tion of the ordinance on which the suit it' based is not. however, a regu
lation of that character, noris it in any proper sense a regulation, within
the meaning of the city charter. The object of the enactment was evi
dently to secure revenue for the municipality; hence the burden imposed
is a tax, and it is imposed in such form that it can only be regarded as
a privilege or license tax which the city has no authority to impose.
JUdgment will be entered for defendant.

UNITED S'fATES EXPR,ESS Co. v. HEMMINGWAY, Treasurer, et al.

PACIFIC EXPR,ESS Co. v. SAME.

(Oircuit Oourt, S. D. Missis.qippi. May 25, 1889.)

1. CONSTITUTIONAL LAW-EXPRESS COMPANIES-TAX.
Ad Leg. Miss., imposing a tax on express companies doing business in the

state, is void as to all interstate transportation, being in violation of Const.
U. S. art. 1, § 8, par. 3, exclusively confiding regulation of interstate commerce
to congress, but valid as to all business to be exclusively performed within
the state.

2. SAME-INJUNCTION.
A levy of such a tax on a company doing both a local and interstate busi

ness. will be enjoined until a separation between the two kip.ds of business
can be made.
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In Equity. Application for injuJlction~

R. V. Booth and M. Marshall, for complainant.
T. M. Miller, Atty. Gen., for defendants.
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HILL, J. This is an application on behalf of the United States Ex
press Company for an injunction to restrain the defendants, who claim
the right to do so by virtue of their offices as treasurer and auditor of
the state of Mississippi, from collecting the privilege tax of $3,000" lev
ied upon it by authority of an act of the legislature of the state of Miss
issippi for doing business in this state as an express company, which,
it is alleged in the bill, is unconstitutional and void, being repugnant to
paragraph 3, § 8, art. 1, of the constitution of the United States. The bill,
in substance, alleges that it is an unincorporated, joint-stock association,
organized and doing business under the laws of the state of New York,
in which state it is located, and has its principal place of business; thatit
has been for some time past, and still is, engaged in carrying on a general
express business, consisting in receiving and transporting from one state
to another, by rapid transit, by railroad, and other conveyances for hire,
gold, silver, and other valuable articles of many kinds, requiring great
care and safe and speedy delivery, and which constitutes an important
artery of ('ommerce between the states, the regulation of which is by par
agraph 3, § 8, art. 1, exclusively confided to the congress of the United
States; that the defendants, as treasurer and auditor of public accounts
of the state of Mississippi, under the authority of an act of the legisla
ture of the state, imposing an annual tax of $3,000 upon express com
panies doing business in this state, for the privilege of doing such busi
ness, and imposing severe and heavy penalties against any express com
pany for doing business in the state without first paying said tax, are
about to enforce the payment thereof from complainant, and will do so
unless enjoined and restrained therefrom by the order and decree of this
court.

The question now to he decided is as to whether or not this tax is a
tax upon commerce between the states, and repugnant to the constitu
tion of the United States, as set forth in the bill. It has been so re
peatedly held by the supreme court of the United States that any tax
imposed by a state upon commerce passing from one state into another
is in violation of the constitution of the United States, and void, that
reference to these decisions is unnecessary; the last decision on this ques
tion being Leloup v. Port of Mobile, 127 U. S. 640,8 Sup. 81. Rep. 1380,
and in which reference is made to a large number of decisions, commenc
ing with the Freight Tax Case, in 15 Wall. 232. That was a tax on a
telegraph company, but there is no substantial difference between a tel
egraph company and an express company in this particular. It is held
in these cases that a tax for the privilege of doing business in a state is
a tax on the business in the state, and if the business is one of the agen
cies in carrying on the commerce between the states, it is an interfer
ence with the commerce between the states, the regulation of which is
exclusively confided to the congress of the United States, and that such
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interference is prohibited by thl'l constitution of the United States. The
purpose and business of express companies is to transport gold, silver,
and articles of great value, and those requiring the most speedy and safe
transit from one state to another, and for which the express companies
x:eceive extra compensation, and !lre strjctly liable. I suppose there is
scarcely an exception to this .rule to be found, so that the tax imposed on
the complainant,. with all other express companies doing business in the
state, is in part, if not mainly, for the privilege of doing the express
business in relation to this interstate transportation, and, so far as it re
lates to that portion of the business of the complainant, is by all these
decisions unconstitutional and void. It is held that when the tax is for
the privilege of carrying on the transportation exclusively within the
state, it is not repugnant to the constitution,and that, when the por
tion not embraced in the transportation from one state into another can
be separated, then only the interstate transportation will be held void,
the other valid. Under the decisions referred to in which it was decided
that when a separation could be made between the, interstate and the
purely local business, that which was interstate was enjoined, and all
must be enjoined in this case until the separation can be made, if such
a separation is possible. TheAecision relied upon by the attorney gen
eral for the state is the case of Osborne v. Jl!Iobile, 16 Wall. 479. I am
satisfied that this case is virtually overruled by the case of Leloup v.
Port of Mobile, 127 U. S•. 640" 8 Sup. Ct. Rep. 1380. The result is
that upon the complainant's entt'ring into bond with one or more sure
ties in the sum of $4,UOO, payable to the defendants, and conditioned
for the payment of such sum as the court may decree to be paid in case
the injunction shall be dit>solved, to be approved by the clerk of this
court, the writ of injuuction will be issued as prayed for in the bill.
The same order will be made in the case of the Pacific Express Company
against the same defendants, submitted with this case, and being de
pendent on the sallle fads.

STOCKSDAT.E, Supervisor of Election, v. UNITED S'fATES.

BECKMAN, Special Deputy-Marshal, v. SAME.

(Dis,J'ict Court, n. Mm'yland. June 17, 18B!).)

1. Er,RC1'TON-SUPERVISOR-COMPENSATION-UNITED STATES MAHSHAI•.
',he aUorne\' general. by authority from the president. prior to the appoint

ment of the plaintitIs. the one as supervisor and the other as special deputy
marshal. notified them that they would be paid for only four days' attend
llnee upon the registration and one day at the polls on the day of election for
representatives in congress. The registration offices were required by the
state law to be open for two days in May, June. July, September. and Octo
ber. making 10 days in all; and under the act of congress it was the duty of
both the supervisor and the special deputy marshal to be present on duty at
the offices of registration, and at the election polls. and they did so attend.
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Held. that the act of congress prescribed the duties of and the compensation
of both the supervisor and the special deputy-marshal. and that, having in
the performance of that duty been required to actually!lerve more than 10·
days, they were entitled to the full compensation prescribed by the act of con
gress.

2. SAME.
Held. that there Coould be no implied contract by which the appointee nnder

took to perform less than the whole duty, and to receive less than the full
pay enacted by congress.

(Syllabu8 by the Court.)

At Law. Actions for fees as officers of election.
H. Arthttr Stump, for petitioners.
Thomas G. Hayes, U. S. Dist. Atty.

MORRIS, J. The case of Supervisor Stocksdale is iflentical with the
case of Scholfield v. U. S., reported 32 Fed Rep. 576, except that Stocks
dale had notice from the attorney general prior to his appointment as
supervisor of election that the department of justice was authorized,
under executive order of 5th November, 1886, to pay each employe only
for the days served, not exceeding five in number, at five dollars per day.
With full knowledge that this notice had been issued with reference to
his compensation the petitioner, Stocksdale, accepted his appointment as
supervisor under section 2012, was sworn in, and performed 11 days of
necessary and proper service; consisting of 10 days' attendance at the
sittings of the state registers of voters directed by the laws of Maryland
to be held in the city of Baltimore in the months of May, June, July,
September, and October in the year 1888, anll attending at the polls on
Novemher 6, 1888, the day of election. He has been paid $25 for five
days' service, and it is urged that his acceptance of the appointment
with the above-mentioned notice precludes him from demanding any
greater compensation.

The petitioner Stocksdale was appointed by the court, and his duties
are prescribed by the act of congress. By section 2016 he was author
ized and required to attend at all times and places fixed for the re;jistra
tion of voters, and at all times and places for holding elections. By
section 5521, a supervisor of election or a special deputy-mHrshal, who,
having taken the oath of office, "neglects or refuses to pe~form and dis
charge fully the duties, obligations, and requirements of such office until
the expiration of the term for which he was appointed," is declared pun
ishable by fine and imprisonment. The Maryland law required the reg
ister of voters to sit with open doors from 10 o'clock A. M. to 10 o'clock
P. M. on the 10 days during the months preceding the election for rep
resentatives in congress for which the petitioner claims compensation,
and the act of congress explicitly obliged him to be present on those
days and on the day of election, and the act of congress with equal ex
plicitness fixes his compensation, and by section 2031 enacts that he
shall be paid five dollars per day for each day he is actually on duty,
not exceeding 10 days. Congress having thus in explicit terms fixed
the duties and the compensation of the petitioner, I cannot see hO\v
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any order of the president or of the attorney general, whether issued be
fore or alter his appointment, could compel the petitioner to do less
than his whole duty, or to accept less than his whole ('ompensation.

The case of Frank Beckman v. U. S. is similar in all respects, except
that he was a special deputy-marshal instead of a supervisor. The spe
cial deputy-marshals are not, like the supervisors, appointed by the court,
but are appointed by the marshal of the district, and by section 362 it
is enacted that the attorney general shall exercise general superintend
ence over the attorneys and marshals of all the districts in the United
States as to the manner of discharging their respectve duties. It is con
tended that this power and duty of superintendence over the marshals
gave the attorney general authority to declare that the special deputies
should be paid only for four days' attendance upon the registration.
But it was impossible for the special deputy-marshals in Baltimore city
to perform the duties which congress had required of them in less than
10 days. Section 2021 makes it the duty of the special deputy-mar
shals to attend each election district or voting precinct, at the times and
places where and when the registration may by law be scrutinized, and
the names of registered voters marked for challenge, and also to attend
at all times for holding elections; and he, like the supervisor, is punish
able by fine and imprisonment, if he neglects to fully perform his duties.
Special Deputy-Marshlll Beckman, the petitioner, could not possibly
have performed the duties imposed on him by congress except by actu
ally serving 11 days. Congress hlls eMcted that his compensation shall be
five dollars a day for each day actually on duty, not exceeding 10. I am at
a loss to see how the authority to exercise general superintendence and
direction over the manner of discharging his duties could confer author
ity to compel the petitioner to do in four days what could not by any
diligence on his part be done in less than ten days, or to deprive him of
the compensation which congress explicitly says shall be paid to him.

It is urged that the acceptance of the appointment from the marshal,
with notice from him that the compensation would be only $25, created
a contract between the special deputy-marshal and the United States,
by which the petitioner agreed to accept $25 for the service to be ren
dered. It is not true, however, either in fact or in law, that the peti
tioner made a contract, or that anyone had authority on behalf of the
United States to contract with him. He did not make a contract; he ac
cepted an office, and took an oath to perform the duties appertaining
to it. Congress had prescribed those duties, and had fixed his compen
sation for performing them. Having perJormed the duties, he is under
the law entitled to ~he compensation.
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EASTON et al. v. HOUSTON & T. C. Ry. CO. et al., (LUNDIEN, Intervenor.)

(Uircuit Court, E. D. Texas. June 13,1889.)

MASTER AND SERVANT-DANGEROUS E~fPLOYMENT-AssUMPTroNOF RISK.
Where an employe knows of the hazardous character of the work which he

undertakes. and is injured by an accident which could not be foreseen by
his employer, the latter is not liable in damages.

In Equity. Exceptions to master's report. Intervention of John
Lundien. Petition for damages for personal injuries to employe.

John Dowell, for intervenor.
Bnker & Holt, for receivers.
Belore LAMAR, Justice, and PARDEE, J.

PER CURIAM. In this case we have carefully examined and con
sidered the evidence, and have also duly considered the arguments made
in support of the exceptions to the master's report. Our conclusion is
that none of the exceptions are well taken. The nature of the interven
or's employment, as one of the bridge gang, to make repairs of railroad
bridges, and the character of the work assigned this gang at the time of
the accident, to-wit, the pulling down of an elevated water-tank, was a
sufficient notice to the intervenor that the kind and quality of work which
he had undertaken to do as an employe of the receiver was of a hazardous,
if not positively dangerous, character. The intervenor seems to have
met his injury by an accident which could not have been foreseen by the
receivers, and, if it could have been forespen at all, it was only by hIm
self and the other members of his gang, fellow-servants of his. The evi
dence does not show that the pile of old scrap-iron, lying near the
foundation of the tank and the railroad track cut any figure in the
matter.

Conceding for this case, and this case only, that the relation between
the receivers and the surgeons who conduct and carryon the railway
hospital was that of mabter and servnnt, the weight of evidence is very
strongly against the claim of intervenor's of malpractice in the surgical
treatment he received. The nature of the fracture was such that it
seems to have been impossible to have otherwise properly treated it
than by amputation. Amputation, finally resorted to, was long post
poned by the surgeons, at the earnest entreaties of intervenor himself.

We notice in the evidence that the intervenor was offered half pay, at
the rate of his regular wages when employed, on condition that he would
waive all claims against the receiver for damages. If, under the rules
of the company, a person injured as intervenor was, was entitled to re
ceive wages for the time lost during his treatment and residence in the
hospital, we think it should have been given him without exacting a
release of any right he may have had to apply to the court. The fol
lowing decree will be entered in the case:

v;39F.no.2-5
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DECREE.

This cause came on to be further heard on theexce,ptions to the mas
ter's report, and was argued, whereupon, and for the foregoing reasons)
it is ordered, adjudged, and decreed that the exceptions to the mas
ter's report be overruled, and that the said master's report be, and the
same is hereby, confirmed. It is further ordered, adjudged. and decreed
that on demand of John Lundien, intervenor herein, the receiver in this
case do pay to him, from the earnings of the railway property in his
possession, the sum of $347.20, being the amount of regular wages of
the said John Lundiell during and fr0111 the time he received his injury
until the day he was discharged from the hospital.

KIRBY et al. v. LEWIS et ai.

(Circuit Court, E. D. Arkansas. June 4,1889.)

1. PUBLIC LANDS-TITLE FROM STATE-RECITAL IN PATENT.
Recitals in the patents of the state are deemed to be made upon suggestion

of the grantee.
2. SAME-DEEDS-RECITALS-PAROL EVIDENCE.

The recitals in a deed COnstitute a part of the title. The acceptance of a
deed by a grantee makes its recitals evidence against him, and par-ol evidence
is inadmissible to contradict or vary them.

3. SAME-SWAMP LANDS-GRANT TO STATE-SUBSEQUENT SALE BY UNITED
STATES.

The p;rant of the swamp lands to the state by the act of congress of Septem
ber 28, 18.')0, passed the title from its date. and after that time the United
States could,not make a sale of such lands that would divest the rights of the
state uuder that act. But where the United States sold such lauds subsequent
to the grant. it was competent for the state to confirm the title of the pur
chaser from the United States; and that was done by the acts approved Jan
uary 11,1851, anrl December 14,1875. By these acts the state's titleto all swamp
lands sold by the United States after the 28th of September, HliiO, is vested in
the purchasers of such lands from the United States, except in cases where
such lands had been sold by the state. or persons had acquired a pre emption
or other vested right to them under the laws of the state prior to their sale by
the United States.

4, SAME,
It has been the constant anduniforrn policy of the state of Arkansas and

the United States to avoid confusion and contlict in the title to swamp lands
growing ont of the delay in their selection and. confirmation, and their sale in
the mean time by the 'United States. This policy has heen carried out by the
state confirming the titles of the purchasers of such lands from the United
States, and accepting in lieu thereof the purchase money received therefor by
the United States, which the latter. by the acts of congress approved March
2, 1855, and March 3, 1857, agrees to pay over to the state.

5. SAME-ApPLICATION TO PURCHASE.
By law, one applying to the commissioner of state lands to purchase swamp

lands, under the act of March 18, 1879, is required to prove by affidavit, be
fore the commissioner, and to be filed in his office, the ·existence of certain
facts. Held, following Rice v. Harrell, 24 Ark. 402, that the proof of these facts
in the mode prescribed by law is a condition precedent to the right of the ap
plicant to purchase, and to the authority of the commissioner to sell, lands,
under that act.
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6. SAME~QUITCLATM DEED-BuRDEN OF PROOF.
, Where tbe state makes a quitclaim deed to land alleged to be swamp land,
but which has never been selected, certified, or designated as such by any of
ficer or agent of the state or the United States, the burden of the proof is on
the grantee in such deed to show by clear and satisfactory proof that the land
was swamp land on the 28th of September, 1850. Unsatisfactory character of
the proof in this case commented on.

7. I:lAME-EVIDENCE-FIELD NOTES.
The field-notes of tbe survey of the public lands are competent evidence,

and have the force of Ii. deposition.
8. SAME-SELECTION BY AGENT.

By an act approved January 6. 1851. the state elected to select the swamp
lands to which she was entitled under the act of September 28, 1850, and for
that purpose appointed an agent in each county, whose duty it was to select
and report all swamp lands in the county. The agent for the county in which
the land in controversy lay selected and reported the swamp lands in that
county in 1860. or earlier; lind it is not shown that the state has selected or
made any c1a'lm to any other lands in that county under the swamp-land grant,
since that time. It is a maxim of the law that a public officer is presumed to
have fulfilled every requisite which the discharge of his duty demands. and
this maxim is applicable to the state agent, and it will be presumed that he
selected aud reported all the Ilwamp lands in the county in accordance with
his official duty; and, after the lapse of 30 years, and on the facts of this case,
this presumption would seem to be conclusive.

9. SAME-EvIDENCE-OFFICTAL REPORTS.
The official reports and correspondence of public officers of the state and

the United States, relating to the swamp lands of the state, and published by
authority of the legislature, are public documents which the court has a right
to consult, even if not made formal proof in the case.

At Law.
F. W. ComptO?1" for plaintiffs.
Dodge & Johnson and Scott & Jones, for defendants.

CALDWELl" J. This is an action of ~jectment. Itwas originally brought
against numerous deten(~ants to recover 201 ..52 acres of land, comprising
a considerable portion of the city of Texarkana and its suburbs. The
actiun bas been dismissed as to all the lands except a part of the S. ! of
the S. W. fractional i of section 30, township 15 S., range 28 W., and as
to all the defendants except John V. Lewis, '\'iIJiam P. Anderson, Frank
H. Baldwin, and Walter H. Field, who claim title to the rarcel of the
S. ~ of the S. W. Jractional t described in the amended complaint. The
case can best be understood by stilting the defendants' title first. The
S. W. fractional! of'section 30, township 15 S., range 28 W., contain
ing 81.52 acres, was entered by the Cairo & Fulton Railroad Company
at the United States land-office at Washington, Ark., December 6,1856,
and was patented to the railroad company July 1, 1859. In the certifi
cate of entry and first patent there was a mistake in the description of
the land purchased, in this: it was described as the W. ! of the~. W.
fractional t, which only included a small fraction on the state line of less
than two acres, whereas the United States sold and the railroad company
purchased and paid for, as shown by the plats, the S. W. fractional t,
containin[ 31.52 acres. This error was subsequently corrected, and a
patent issued for the S. W. fractional t, May 1,1884, which, byopera
tion of law) as well a'S by its terms) relates back to the original entry.



FEDERAL Rll:PORTER, vol. 39.

The defendants are the successors and grantees of the Cairo & Fulton
Railroad Company, and own all the right and title to the land that passed
under the patent of the United States to that company. The practice
act of this state requires the plaintiff in an action of ejectment" to set
forth in his complaint all deeds and other written evidences of title on
which he relies jor the maintenance of his suit," and to file copies of the
same. In their complaint the plaintiffsrely for the maintenance of their
suit on a deed for the land in controversy, executed to them by the com
missioner of state lands, which reads as follows:

"QUITCLAIM DEED TO UNAPPROVED SWAMP LANDS.- ACT MARCH 18TH,
1879.

"The State of A1'kansa,~, to All to Whom These Presents shall Come, Greet
ing; Know ye, that Joseph F. and Jobn C. Kirby have this day purchased
from the state of Arl,ansas the north half of tile south-east quarter, and the
south-west quarter of tile south-east quarter, and the south-west fractional
quarter of section thirty, (SO,) in township fifteen (15) south of the base line
in range twenty-eight (:28) west of the fifth priucipal meridian, containing
two hundl ed and one and 52-100 acres, (201 5~-100i) the same b!'ing a portion
of the swamp and overflowed lauds selected by the state of Arkansas as inur
ing to the said state under the provisions of an act of the congress of tbe
Unitpd Stat!'s of America, entitled • An act to enable the state of Arkansas
and othl'r states to reclaim the "swamp lauds" within their limits,' approved
28th of Spptember, 1850, and which still remains unapproved and unpat!'nted
to the state of Arkansas by the general government. Now, therefore. I, W.
P. CamplJell, commissioner of state lands in and for the state of Arkansas, in
pursuance of the provisions of an ad of the general assembly entitled' An
act to authorize the sale of swamp lands in certain cases,' approved 18th
March, 18i9, and for the consideration of two hundred and one dollars and
fifty-two cents, ($201.52,) this day paid to the treasurer of the stat!' of Arkan
sas, being the aillount in full for the purchase money for said land, the receipt
for tbe same being now on file in my office, do hereby, for and in behalf of the
state of Arkansas, grant. bargain. sell, and convey to the said Jospph F. and
John C. Kirby, and to their heirs and assigns forever, all the right, title, in
terest, and claim the state of Arkansas has in and to the above-described land,
together with all the appurtenances and hereditaments thereunto belonging,
to have and to hold the same as now held by the said state, unto the said
Joseph F. and John C. Kirby, and to their heirs and assigns forever: pro
vided, however, that if the land above described and conveyed is of a char
acter not comprehended in tbe act of congress granting the swamp and over
flowed lands to the state of Arkamms, then and in that case the said Joseph
F. and John C. Kirby shall have no claim or demand. on the state of Arkan
sas for recoupment or otherwise.

"In testimony whereof, I, W. P. Campbell, commissioner of state lands for
the stale of Arkansas. have hereunto set my hand, and caused tbe spal of this
office to be affixed at the city of Little Hock, on this 25th day of September,
1tl8S. [:Seal.] W. P. CAMPBELL, Commissioner of State Lands."

It will be oLserved that the deed from the commissioner of state lands
to the plaintitl's recites that the lands described therein are" a portion of
the swamp and overflowed lands selected by the state" under the swamp
land grant "which still remains unapproved and unpatented to the state,"
and that the deed is made "in pursuance of the provisions" of the act
appoved March 18, 1879. That act reads as follows:
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"Section 1. That all lands which have been and which may hereafter be
selected by any authorized agent of the state to make selectiolls of swamp and
overflowl'd lands be, and the same shall hereafter be, subject to sale on the
following cond,tions, wllPther the same has ever been approved and patented
to the state by the general government or not:

"Sec. 2. That pre-emptors anrl settlers on the selpcted and unconfirmed
swamp lands of the state, and their legal representatives or assigns, shall have
a preference right to purchase such lands by making satisfactory proof to the
commissioner of state lands of their rig-hts as such pre-emptors and settlers.

"~ec. 3. 'rhat any person not a pre-emptor or settler, who shall apply to
purchase any of such lands, shall nwke and file with the commissiom'r of
state lands an atlida\·it stating that the land applied for has no improvement
on it, and th"t no person is res.ding upon it, or claims it by virtue of any pre
emption certificate issued by authorily of law, to the best of his or her knowl
edge and belh"f, which affidavit shall be attested by the couoty or circuit
clerk. or by sume notary public of the Slate. or by the commissioner of state
lands, and shall be tiled in the statl' land-olfiee.

"Sec. 4. That un proper application being filed with the commissioner of state
lands for the purchase of auy of the selected and unconfirmed swamp lands of
the statt', and full payment therefor being made to him, Ill' shall execute to
the purchaser or purchasers thereof a quitclaim deed tlJerefor conveying all
the right, title, and interest of the state in and to th ' land so sold."

It will be observed that the power of the commissioner of state lands
to sell under this act is lirnited to "lands which have been and which
may hereafter be selected by any authorized agent of the state to make
selections of swamp and overflowed lauds;" and it is recited in the
deed that the land in controversy had been so selected. On the 14th of
December, 1875, the general assembly of the state passed an act, the
preamble of which reads as follows:

"Whereas. under the provisions of the act of cong-ress approved September
28, Hj50, entitled' An act to enable the state of Arkansas and other states to
reclaim the swamp lands within their limits,' a large amount of lands were
selected which were alterwards disposed of by the United states; and whereas,
upon pro~lPr proof that any lands so selected came within the provisions of
the grant aforesaid, thl' United states government will refund to the state, in
case of ca~h entry, the amount of purchase money, and an equivalent in·
lands for the tracts located with military, county warrants, or script; there
fore," etc.

This act provides for the appointment of"an agent whose duty it shall
be to procure the necessary proof in each and every case of the kind
above recited, and make a final settlement with the United States gov
ernment on behalf of the state." The seventh section of this act con
firms the titles of the purchasers to all swamp lands purchased from the
United States after the passage of the swamp-land grant, in these words:

"8ec. 7. That all titles to lands embraced in this apt are hereby ratified and
confirmed, and made as valid as if deeded or patented by the state of Ar
kansas."

If the land in controversy was swamp land, the title to which vested
in the state under the swam p-laml grant. the state, by this act, relin~

quished and transferred her title thereto to the railroad company, who
purchased it from the United States. The plaintitts, perceiving this to
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be the effect of the act, if the land was"selected" swamp land, now say
that the recitals in their deed that the land is" a portion of the swamp
and overflowed land selected by the state," and that the deed is made "in
pursuance of the provisions of" the act approved March 18, 1879, are
mistakes, and ask the court to reject them in the consideration of the
case. But the plaintiffs cannot reject the recitals in their deed. In their
complaint they rest their right to recover on this deed, which is made a
part of the complaint. There is no suggestion in the complaint that the
recitals in the deed are false, or that the plaintiffs claim title to the land
on any other or different grounds than those recited in their deed. The
recitals conform to the plaintiffs' application to purchase. The recitals
in: the grants or patents of the state "are deemed to be made upon sug
gestion of the grantee." Carver v. Jackson, 4 Pet. 87. The recital con
stitutes a part of the title. It is as much a muniment of title as any
covenant therein running with the land. Penrose v. Grijfith, 4 Bin. 231.
The acceptance of a deed by a grantee makes its recitals evidence against
him, (Improvement Co. v. McCreary, 58 Pa. St. 304,) and parol evidence
is inadmissible to contradict or vary material recitals. Whenever the
recitals of a patent nullify its granting clause, the grant fails. Smelting
Co. v. Kemp, 104 U. S. 644. By the law of this state the recitals in the
deeds made by the commissioner of state lands are to be taken as pl"ima
facie true. Chrisman v. Jones, 31 Ark. 609; Hendry v. Willis, 33 Ark.
833. The plaintiffs are bound by the recitals in their deed, and these
recitals, under the proof, and the act of 1875, are fatal to the plaintiffs'
case. The provisions of an earlier act are equally fatal to the plaintifls'
title. By the fifth section of an act approved 11th of January, 1851, it
was enacted-

"That the board of swamp-land commissioners are hereby empowered to
demand of and recei ve from the propel' accounting officers of the United States
indemnity at the rate of one dollar and twenty-five cents per acre for any
swamp and overflowed lands within this state which have been disposed of or
sold by the United States since the 28th of September, 1850, or which here
after may be sold or disposed of by the United i::ltates."

It will be seen this act is not limited in its operation to "selected"
swamp lands. In construing this act the supreme court of the state, in
Branch v. Mitchell, 24 Ark. 446, say:

"The provisions of the fifth section of the act of the 11th of January. 1851,
must be construed to be a consent on the part of the state to receive from the
United States the purchase money paid to the latter for all such of the swamp
lands as the state could rightfully relinquish, and not for allY which any per
son might obtain a right to, as against the state, before the pluchase of the
same by another from the United States." .

At the time the railroad company purchased the land from the United
States the plaintiffs had made no settlement or improvement upon it,
and had acquired no pre-emption right to it under the laws of the state,
and, under the acts of the legislature cited, could nat do so after its sale
by the United States; and it does not appear that they ever made any
effort to do so. One of the plaintiffs testifies that in 1873 he purchased



KIRBY V. LEWIS. 71

the Garrett improvement on four forties, and that seven or eight acresdf
the improved land was on the forty-acre tract in controversy, and that he
remained in possession of the improvements from the fall of 1873 to the
spring of 1874, when he was ousted of the possession of three of the
forties by suit, and that he thereupon abandoned his improvement,and
whatever possession he had on the tract in controversy in this case,
though no suit had been brought against him for this tract. From the
spring of 1874 down to the present tIme the railroad company and its
grantees have had actual, exclusive, notorious, and adverse possession of
the land, and during that time, and long before the plaintiffs obtained
their deed from the commissioner of state lands, had placed improve
ments on the land, valued at $150,000. The grant of the swamp lands
to the state by the act of congress of Septem bel' 28, 1850, passed the
title from its date; and after that time the United States could not make
a sale of such lands that would divest the rights of the state under that
act. But where the United States sold such lands subsequent to the
grant, it was competent for the state to confirm the title of the purchaser
from the United States, and that was done by the acts approved January
11, 1851, and December 14. 1875. By these acts the state's title to all
swamp lands sold by the United States after the 28th of September,
1850, is vested in the purchasers of such lands from the United States,
except in cases where such lands had been sold by the state, or persons
had acquired a pre-emption or other vested rights to them under the
laws of the state prior to their sale by the United States. It has been
the constant and uniform policy of the state, and the United States, to
avoid confusion and conflict in the title to swamp lands, growing out of
the delay in their selection and confirmation, and their sale, in the mean
time, by the United States. It was in pursuance of this policy that the
acts of the legislature of 1851 and 1875 were passed. The clearly-de
fined policy of the state has been from the beginning not to contest the
title of those who purchased lands from the United States to which the
state claimed title under the swamp-land grant, but to confirm the title
of such purchasers, and look to the United States for indemnity. This
policy finds expression in numerous acts besides those that have been
cited. See Acts 1885, p. 71; Acts 1887, p. 102; Acts 1889, pp. 67,
164. The legislation by congress on this subject is in harmony with
that of this state. An act of congress on }Iarch 2, 1855, provides that
patents shall issue to purchasers "of the public lands claimed as swamp
lands," and "that upon due proof by the authorized agent of the state
or states, before the cOlllmissioner of the general land-office, that any
of the lands purchased were swamp lands the purchase money shall be
paid over to said state or states." And by the act approved March 3,
1857, it is declared that the act of 1855 "shall be, and is hereby, con
tinued in force, and extended to all entries and locations of lands claimed
as swamp lands made since its passage."

The plaintiffs' deed is invalid for other reasons. It is quite imma
terial what act of the legislature the commissioner of state lands had in
view when he made the deed. On the undisputed facts in the case, he
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had no authority to make it under any act. The powers of the com
missioner to sell swamp lands are regulated and defined by law. He
cannot sell the lands of the state at his pleasure. He is but the servant
of the law, and, if he departs from its requirements, his acts are nullities.
His power to sell under the act approved December 14, 1875, was
limited by the words of the act to persons "who shall heretofore have
taken or filed, under existing laws, a pre-emption to or upon any of the
swamp lands of this state, or who shall have settled upon, improved, or
cultivated said swamp lands." Under this act no one but a settler or
pre-emptor on the land could purchase. The plaintiffs were neither.
For more than nine veal'S next before the commissioner made the deed
to the plaintiffs, the "defendants, and those under whom they claim, had
been in the actual and exclusive possession of the land, making exten
sive and valuable improvements upon it. The actual occupallcy of the
land by the defendants was a bar to the plaintiffs making any settlement
on the land that would give them a pre-emption right. "A :,;ettlement
cannot be made upon public lands already occupied. As against existing
occupants the settlement of another is insufficient to establish a pre
emption right." Quinby v. Conlan, 104 U. S. 423. The settlement or
improvement which entitles one to the preference right of entry must
be an actual bona fide settlement, and the improvement must be an ex
isting and substantial one, which has not been almndoned. Afclvor v.
J,fiUiam8, 24 Ark. 33; CU88clbervl'y v. Pletcher, 27 Ark. 385; Bohall v.
Dilla, 114 U. S. 47, .5 Sup. Ct. Rep. 782. The commissioner cannot
sell under the act of :March 18, 1879, unless the land is a parcel of "the
selected and unconfirmed swamp lands of the state," and the purchaser
proves by affidavits that he is a "pre-emptor or settler" on the land, or
that the land" has no improvements on it, and that no per~on is resid
ing upon it or claims it by virtue of any pre-emption certificate issued
by authority of law." The land was not "selected and unconfirmed"
swamp land; the plaintiffs were not pre-emptors or sAttlers upon it; and
other persons were in the actual possession 01 the land, claiming it, and
had made extensive and valuable improvements upon it. The laws and
regulations of the land department of the state require that the exist
ence of the facts essential to authorize the COlIllllissioner to sell swamp
lands under the act of 1879 shall be made to appear by affidavits. No
such affidavits were made or filed. The only affidavits filed were to the
effect that the land was swamp land. Two other papers were filed:
one an application to purchase the land under the act of )Iarch 18, 1879,
not signed by the plaintiffs, but by persons styling themselves "agents,"
etc., and not sworn to by anyone, and stating no facts. The other
paper is not sworn to by anyone, is not signed by the plaintiffs, but by
their attorneys, and states that the plaintiffs purchased an improvement
on the land, and went into p()sses~ion of it in September, 1873; but
it fails to state how long the possession continued, or that they were in
possession at the date of the purchase. On the trial, as belore stated,
one of the plaintiffs testified that their possession terminated in the spring
of 1874. Proof, in the mode required by law, of the fact or facts es-
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sential to enable an applicant to enter swamp land is a condition pre
cedent to the power of the commissioner to sell. No such proof was
made or attempted. If such proof had been made, however informal
or falsE'! in fact, the commissioner would have had jurisdiction to act in
the premises. It is not a case of defective forms, or disputed fads; but
one of a total absence of substance. There was no proof offered in any
form or shape that the facts then existed that would authorize the com
missioner to sell the land under either of said acts. The facts precluded
any such proof, and there was no attempt to make it. In Rice v. Bar
nU, 24 Ark. 409, the court say:

"The land-agent permitted H:Hrt'l1 to enter the land in controversy by pre
emption, without the d,'claration and atlidavits required by'law , that he had
an improvement thereon, etc. Thf' sale qo made was unauthorized by law.
The statute provides: • That the land-agents sllall have full PO\\ er and author
ity to sell any of the swamp and 0\ ertlowed lands; bllt in making such sales
shall be governed by the rilles, pruvisions, alld regulations now in force, and
lll'reafter pruvided, or which may exist by la w at tile timp. of such sale.' Act
January 12, 1853, § 7; Act December 30, IH56. ~ 2. The making and filing
of the propel' declaration and affidavits in the ollice of the land-aglmt. within
the time limitpd, were legal prereqllsitps to a valid sale of the land by pre
emption. Withont them the laud-agent hdd no lecral power to malle such sale.
As remarked by this ('Otll't in Cheatham v. P!tilli,us, 23 Ark. 'd7, the swamp
lands helongpd to the statp. The title to them is not in the land-agent. They
derive their power to sell them from the statutes. aUlI have to follow their re
quirements in order to make valid sales."

On the uncontradicted facts in the case the commissioner had no power
to execute the deed, and it would seem this may be shown in an action at
law. Doolan v. Ca1'1', 125 U. S. 618, 8 Sup. Ct. Rep. 1228, and cases cited.
Notwithbtanding the recital in the deed to the contrary, the land was never
selected, designated, or certified as swamp Jand by any officer or agent
of the United States or the state. This is conceded by the plaintifis,
who ask that the recital in the deed to the contrary may be r~iected.

When this is done, the plaintiffs' title rests on a quitclaim deed from
the commisRioner for whatever right or title, if any, the state acquired
to the land under the swamp-land grant. Whether the state acquired
any right to the land under that grant is left for future determination.
As between such a deed and a patent previously issued by the United
States, the patent must prevail. There is no presumption that all the·
public lands that belonged to the United States on the 28th of September,
1850, were swamp and overflowed lands. In the absence of proof, the
contrary presumption must obtain. The grant to the state was of the
swamp and overflowed lands. They had to be identified. To perfect the
title of the state, or one claiming under her, to land as swamp land, it
must be shown to have been such at the date of the grant, in some of the
modes prescribed by law and the regulat~ons of the land department, or,
in cases where it is admissible, by parol evidence on the trial. Railroad
Co. v. Smith, 9 Wall. 95; Huena Vista CO. V. Ra'ilroad Co., 112 U. S. 165,
5 Sup. Ct. Rep. 84; Wr'ight v. Roseberry, 121 U. S. 488, 7 Sup. Ct.
Rep. 985; Doolan v. Carr, 125 U. S. 618, 8 Sup. Ct. Rep. 1228.
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,. Waiving'consideration of the question of the competency ofparol proof
of the quality of the land, in this case, its stlfficiency will be considered.
On this issue, as presented in this case, the burden of proof is on plain
tiffs. To find this issue in the plaintiffs' favor the court must be "clearly
satisfied by full proof of tbe disputed fact that the lauds in controversy
were swam p and overflowed lands at the date of the act of congress of
September 28, 1850." Buena Vista, Co. v. Ra'ilroad Co., 112 U. S. 176,
5 Sup. Ct. Rep. 90. "Donations of the public domain for any purpose
are never to be presumed. Those who claim against the government
under legislative grants must show clear title." Rice v. Railroad Co., 110
U. S. 698,4 Sup. Ct. Rep. 178. It is an issue not to be determined in the
affirmative upon doubtful arl,d disputed testimony. On this issue the plain
tiffs introduced five and the defendants three witnesses. It would serve no
useful purpose to set out their testimony. The plaintiffs' witnesses give
it as their opinion that the greater portion of the 40 acres was swamp
and overflowed land, and the defendants' witnesses, with equal means of
knowledge, are of the contrary opinion. In 1850 that country was
sparsely settled, and most of the lands were in their natural state. There
was no special landmark on this tract to attract attention to it, or dis
tinguish it from the vast domain of wild lands surrounding it. None of
the witnesses resided on or near the land, or had any interest in it. Not
one of them knew where the lines or corners were until 1883, when they
were pointed out to them by the plaintiffs, preparatory to their becom
ing witnesses in this case. Their attention was never called to this tract,
any more than to any other 40-acre tract of wild land in that region.
Their knowledge of it was acquired chiefly, if not solely, by occasionally
traveling along a country road which ran on or near its western bound
ary. From such imperfect data they express the opinion, 35 years
ttfterwards, that not more than 10 or 12 acres of the 40 was then dry
land, and that the balance was swampy and overflowed. The integrity
and veraeity of the witnesses is not questioned, but they never possessed
sufl1cient, accurate, and exact knowledge of this land to enable them to
testify persuasively on this subject. They had no interest in the land,
did not know its boundaries, and never went upon it and examined it
with a view of determining how much of it was swamp and how much
,dry land, until more than a third of a century after the grant. \Vhat
ever knowledge they had of the condition of the land in 1850 was
;acquired in the most casual and perfunctory way. It may be said in
this case, as was said by the supreme court of the United States in an
:analogous case:

"Those who could testify from actual knowledge are perhaps all dead.
'rhe population of that time has all passed Itway, and the memories of any
who may be fiving must be very imperfect. "

The rule adopted by the courts as to the character of the evidence
necessary to maintain the affirmative of this issue is the same as that
adopted and acted upon by the commissioner of the general land-office
from the date of the grant. In his instructions to the surveyor general
of Arkansas~ dated December 21, 1853, and April 8, 1854, the com-
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missioner says "that the witnesses must testify that they have examined
the lines and corners of the lands in relation to which they testify," and
"that they have examined the surface of the land and the marks or
designations on the corner-posts and trees, and that from such examina
tion they have ascertained and know that the greater part of each forty
aere lot of the body of land in relation to which they testify is wet and
unfit for cultivation." In a letfer of instructions, uated June 5, 1860,
addressed to the register and receiver at Little Rock, he says:

"Testimony now, after the lapse of nine years, to be available, must be ex·
plicit, resting upon personal and exact knowledge of the locations claimed,
and must relate to each quarter quarter section, or other equivalent legal
subdivision. "

The following is a part of the preamble to an act of the legislature ap
proved March 17, 1885:

"'Whereas, more than thirty-fonr years have now elapsed since such date,
(28th Septem bel', 1850,) and but few persons are now alive who can tpstify to
the character of such land as it appeared on the 28th day of September, 1850."

This is a legislative recognition of the difficulty of finding living wit
nesses to testify intelligently on this subject. The testimony must re
late to the condition of the land at the Jate of the grant. "From divers
natural and artificial causes the surface of the earth is continually chang
ing, and lands which were wet, overflowed, and unfit for cultivation in
18':50 may now be high and arable; and so vice veTsa." HendTy v. Willis,
33 Ark. 837. The most satisfactory evidence in relation to the quality
of the land remains to be noticed. The statutes of the United States
provide that" every surveyor shall note in his field-book * * * all
water-courses over which the line he runs may pass; and also the qual
ity of the land." Rev. St. U. S. § 2395, subd. 7. The field-notes of
the survey of this land are in evidence. The survey was made in April,
1841,-a season of the year when, if the land was wet and swampy, that
fact would be apparent,-but the field-notes do not show it to be other
than dry land at that time. The clear implication from the field-notes
is that it was arable land. The value of the field-notes as evidence was
settled by the supreme court of the United States in the case of U. S. v.
Low, 16 Pet. 166, where the court say:

"The otticial rpturn of the surveyor gEneral has accorded to it the force of
a deposition. So we held in the case of U. S. v. B1'eward, 16 Pet. 147, and
U. 1:3. v. Hanson, Id. 196, to which we refer."

They rank as the deposition of a surveyor, charged under oath with
the duty of noting on the spot, and at the time he makes the survey, the
quality of the land. Soon after the passage of the act making the grant
the commissioner of the general land-office advised the surveyor general
of the state that, "in all cases where the plats and field-notes represent
the lands as swampy, or subject to such overflow as to render them un
fit for cultivation, they belong to the state under the law, and will be so
certified." And by several acts of the general assembly of this state
(Acts 1885, p. 71; Acts 1887, p. 102; Acts 1889, p. 67) the state agrees
in the adjustment of her swamp-land claims against the United States "to
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accept as final and conclusive in determining the character of such lands
the original field-notes of the official survey," where they show conclu
sively the character of the land. Additional proof that the land was not
swamp land is found in the fiwt that it was never selected as such by the
state agents. In the preamble to an act approved March 17, 1885, it if;
recited that" by section 15 of ' An act for the reclaiming of swamp and
overflowed lands donated to the state by the United States,' approved
January 6, 1851, the state elected to select such lands by placing locat
ing agents in the field, whose duty it was to survey and examine such
lands and report their action to the governor of the state, who furnished
the lists describing such selections to the United States authorities."
The fifteenth section of the act referred to in this preamble required the
board of swamp-land commissioners to "proceed immediately to ascer
tain the swamp and overflowed land granted to the state by the act of
congress," and empowered them to appoint one person in each county to
aid them in the work. By an act approved 30th of December, 1856,
the board of swamp-land commissioners was abolished, but the act made
provision for com pleting the selection of swamp lands. The fifth sec
tion of the act provided that "there shall be appointed by the governor
one selecting agent in each county in this state where there may be any
unselected swamp and overflowed land, whose duty it shall be to select
all the unreported lands lying within his county, and falling within the
terms of the act of congress." These agents were appointed, and fur
nished with the requisite instructions and blanks. In his report to the
governor, dated October 1, 1858, the swamp-land secretary for the state
says:

"Under the fifth section of the swamp-land act, approved December, 1856,
one selecting agent for each county in the state was appointed by your excel
lency to select all the unreported swamp lands inuring to the state under the
act of congress, * * * and there are now regularly appointed agents for
the purpose above indicated in every county * * *" in which there are
swamp lands. .

In the same report the secretary say'J:
"The work of selectinlZ' the remainder of the swamp and overflowed lands

is still progressing in some of' the counties, and the agents have been in
structed to prosecute it as speedily as possible, until every acre in their re
spective counties shall ha ve been selected and reported."

The same officer, in his report to the governor, dated October 1, 1860,
states that the selections had been made, and" the lists returned," by
the selectin~ agents for certain counties, and among them Lafayette, the
county in which the land in controversy then lay. It is not shown
that the state has selected or made any claim to any other lands in that
county under the swamp-land grant since that time. The agent who made
the selections resided in the county, and was charged with the duty of

. selecting all the swamp lands in it. His official duty, as well as the
fees he received for his services, would impel him to include in his se
lections all lands coming within the purview of the grant, and it is highly
probable that he did so. It is a maxim of the law that a public officer
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is presumed to have fulfilled every requisite which the discharge of his
duty demands, (Russell v. Beebe, Hemp. 704,) and this maxim is ap
plicable to the state agent, and it will be presumed that he selected and
reported all the swamp lands in the county in accordance with his offi
cial duty; and after the lapse of 30 years, and on the facts of this case,
this presumption would seem to be conclusive. U. S. v. Beebe, 1~7 U.
S. 338, 8 Sup. Ct. Rep. 1083; 9 Ops. Atty. Gen. 204. But if it were
swamp land it would avail the plaintiff.'3 nothing; because, as has been
shown, if it was swamp land, the state's title to it was vested in the pur
chaser from the United States by the acts of 1851 and 1875. The only
parties, on the fact.'; of this case, whose interests can possibly be affected
by the determination of this issue are the state and the United States.
If it was swamp land, the "United States would be under obligation to
pay to the state the purchase money it received from the railroad com
pany for the land. It would have no other effect.

In the preparation of this opinion the court has consulted some pub
lic documents, embracing official reports and correspondence of public
officers of the state and the United States, relating to the swamp lands
of the state, and published by authority, that were not formally intro
duced in evidence. This practice has the sanction of the supreme court
of the United States. U. S. v. Teschmaker, 22 How. 405; Romero v. U.
S., 1 Wall. 742; Watkins v. Holman, 16 Pet. 56; Bryan v. FOTsyth, 19
How. 338; Gregg v. jibrsyth, 24 How. 179. The conclusions reached
on other points in the case make it unnecessary to consider the effect on
the plaintiff's deed of the act of congress of March 12,1860, (12 St. 3,)
which required that all selections of swamp lands to be made thereafter
from lands already surveyed should be made within two years from the
adjournment of the legislature of the state at its next session after the
date of the act. In reference to this act see: Letter of the commissioner
of the general land-office to the register and receiver at Little Rock, June
5, 1860; report of swamp-land secretary of Arkansas, October 1, 1860;
report of commissioner of state lands, October 15, 1878; Buena Vista Co.
v. Rililroad Co., 112 U. S. 174, 5 Sup. Ct. Rep. 84; Wright v. Roseberry,
121 U. S. 511, 7 Sup. Ct. Rep. 985.

HAWKINS Pon,T LIGHT-HOUSE CASE.

CHAPPEI,L v. VI"ATERWORTH.

(Ci1'cuit Cou'rt, D. Maryland. June 21, 1889.)

1. NAVIGABLE WATERS-SCBMERGED SOIT,-RWHTS OF UNITED STATES.
In ejectment for the site of a light-house in Patapsco river, erected by the

United States as a necessary aid to navigation, the plaintiff's case was that he
held It gran.t from the state of Maryland of the submerged soil upon which the
s,tructure stood, and that it had not been condemned. nor any compensation
paid or tendered for it, and that he had also,. as riparian owner of the neigh-
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boring shore, the right to improve out into the river over the Iight·house site.
He/d, that the private interest h~ the submerged soil at the bottom of the river
which had been granted to the plaintiff, was subject to the paramount right
of the public to use the ri:ver for navigation, and of the United States, in the
regulation of commerce, to erect thereon such aids tona.vigation as were rea·
sonably necessary; and that the plaintiff's rii.IDt to improve out into the river,
until actually availed of, was subject to the t,jght of the United States to use
the soil under the water in aid of navigation without the plaintiff's consent,
aud without compensation.

2. SAME-EMINENT DOMAIN-COMPENSATION.
He/d, al8o, that the United States in constructing, by authority of congress,

a necessary light-house upon soil under the water of the river, was exercising
a right in aid of the public right of navigation. to 'lfhich the plaintiff's private
ownership in the submerged soil was necessarily subservient, and that by such
use the United States was not taking private property, within the meaning
of the fifth amendment of the federal constitution.

(SyZlabu8 by the Court.)

At Law. Ejectment.
John P. Poe and F. P. Stevens, for plaintiff.
Thomas G. Hayes, U. S. Dist. Aity., by direction of the attorney gen

eral, appeared for defendant; and on behalf of the defendant, and of the
United States, filed the following brief:

"This is an action of ejectment brought by the plaintiff against the defend
ant to recover the possession of the site of Hawkins Point Light-Hollse, sit
uated in the Patapsco river, the Ilame being OIle of the range lights of Brew
erton channel. '.rhe defendant is the keeper of said light-honse, he having
been appointed in conformity with the acts of congress by the light-house
board. The suit was instituted in the circuit court for Anne Arunuel county,
and nnder the provisions of the act of March 3, 1887, c. :17:3, was removed to
the circuit court of the United Statl's for the district of Maryland. The plain
tiff claims title to the fast land adjacent to that part of the Patapsco river
where the light-house is located, through a grant from the state of Maryland
to his grantor, J. M. Johnson, in Mart'h, 1859. He also asserts title to the
sulJmerged land on which is locatf'd the light-house from the same grantor,
who receIved a patent from the state of Maryland for it in the year 18ti1.
The plaintiff also relies on his riparian rights nnder the act Md. 1802. c.
129. Code 1888, art. 54, ~~ 44-46. The site involved in this suit is thus
described in the defenc1ant's plea: . That portion of said snbnwrgpd land
used as a site for the Hawkins Point Light ::itatian, and embracing so much
of said snbmerged land as is necessary to hold and support nine iron piles,
eighteen inches ill diameter, on which piles, at the distance of twl'1ve fpet
above mean high tide, the wooden structure of thl' said light-hollse is lJlaced.
The said wooden strncture resting upon said piles is a square area twenty
seven feet square. The center pile of said nine piles is at tlie center of the
said square superstructure, and is situated at a point distant ... ... ...
from the ordinary high-water mark of the adjacent shore 210 feet, more
or less.' All the rest of the land described in the declaration the defend
ant, for himself and on behalf of the United States, denies being in pos
session of, and files a formal disclaimer of any right or title to the same. The
light-house in question was erected on its prespnt site in 18ti8 by the light
house board, ill pursuanre of the acts of congress. There was no condemna
tion nor compensation paid to anyone for said site. It ever since has been
in the possession of the United States, and used as one of the lights to aid in
the navigation of Brewerton channel, in the Patapsco river; the said river be
ing one of the public naVigable rivers of the United States, and within the
limits of the state of Maryland.
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"The defenda.nt, on behalf of hi~self and the United States, contends that
the right of possession of the site in question is in the United States. His
po!>ition as to this claim is as follows: The title to the land at the bottom of
the navigable rivers of the United States, it is admitted, is in the state through
whose territory these waters flow. This title of the state to these lands and
waters is. howevpr, sUl>ject to the public easement of navigation and fishery,
or, perhaps, more accurately stated. the state's title is in trust for these publ!c
uses This title of the state is exactly the same kind of title which was held
by Great Britain before the ,Revolution. which title was subject to this ease
ment when in the king of England. By conquest the states became the own
ers of these submerged lands at the bottom of the naVigable waters, subject to
this easpment or trust, The states under the uational compact sUITendered or
relinquished to the federal government the regUlation and enforcement of
this easement or trust as to commerce and naVigation. Lauds at the bottom
of the navigable waters of the United States are therefore. as to th"ir use for
commerce and naVigation. public property, and not private property. and are
so taken and considered, when reqUired by the United States for these pur
poses. The title to these lands in the state being SUbject to this easement or
trust, enforceable by the United States under the cnnstitution, which empowers
congress to regUlate foreign and interstate commerce, the grantpes of the state
t'\ke a title to these lands sUhject to the same limitations and public uses. In
aid of commerce or naVigation. the United Stiltes has therefore the right to
use the bottom of naVigable rivers for the construction of a light-house.-an
aid to navigation. This right of the United States to lise these lands for pur
poses of commerce is paramount to any right of the state or its grantees un
der the title of the state to these lands and waters. This user by the United
States of these lands and waters, which are public, and not private, property,
for the pllrposesaforesaid. can be exercispd by the United States without con·
demnation or payment of any consideration either to the state or its grantees.

"Authority of Congress to Build Light-Houses. The light-house board, of
which the secretary of the treasury is ex officio president, is. by congress,
charged with the location, constructJOl1, and gpneral management of all light
honses. The light-house board constructed Hawkins Point Light-House in
Hl6t:l, under an act of congress which appropriates' for the estahlishml'nt of
beacon lights to mark Brewerton channel, Patapsco river. thirty thousand
dollars.' Section 4658, Rev. St.; Act July 28.1866, (14 St. at Large, 313.)

"Title of State to Submerged Lands. The title of the state to the land at
the bottom of the naVigable rivers within its limits is quite different from the
title it holds to its uplands forming part of its public territory. The former is
held, together with the water which covers them. by the state, in its capacity
as a sovereign. for the public use and enjoyment of all its citiz'!ns. There is
attached to this title a trust, to-wit. for the use and benefit of all its citizens
in navigation and fishery. The state cannot divest its title of this trust. A
grant by the state of such lands conveys a title SUbject to this trust. The
title of the state to its uplands forming its public territory is an absolute and
unqualitied fee. .The state's title to lhe lands submerged by the waters of the
navigable rivers is exactly the same as was the title of the king to these lands
befol'e the Revolution. These lands belonged to the king of Great Britain as
a part of the jura 1'e.qaZia of the crown. They were held as a royal preroga
tive for the benefit of the people at large. The same kind of title devolved
on the state after the Revolution, sllbject to the rights surrendered by the states
to the United States under the constitution. The right to regulate commerce
between the states, foreign nations, and the Indian tribes. was, by article 1, §
8, of the constitution, surrendered by the states to the federal government,
and by the same instrument this right is made exclusive, plenary, and para
mount. This title to submerged lands has been frequently passed on by the
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courts, hoth ferleTal and state. In the CHSP of Ma1'tin v. Waddell the supreme
court of the United States elaborately discussed the character of these titles.
Chief JIIRtice TANEY, in delivering the opinion of the court in that case, said:
'For wheu the revolution took place the people of each state became them
selves sovt'l'eign, and III that character hold the absolute right to all their nav
igablp waters, and the soils under them, for their own cOlllmon lise, sUbject
only to thp rights since sllrrpndered by the con'titution to the gen,"ral govern
ment.' In Pet. 410. In another ca'e till' supreme court of I he United ~tates,

by Mr Chief Justice WAITE. in dt'fiuing the title of Virginia to the beLls of
her navigable rivet's, said: 'The title thus helLi is subject to the paramollnt
right of uavigation, the rt'gulation of which, in respt'ct to foreign and inter
state COIllIllPrce, has ueen granted to the. United States.' McCnod.1J v. Vir
ginia, 94 U. S. 391. I n Maryland the saille doctrine has bet'n held by its
cOllrt of appeals. In Zmy v Day, Jlldge COCHRAN says: • '.rhe common-law
distinction between navigable watprs, and ri vel'S or streams not navigable, 1s
fOllnLled on the dHl'erenc0 of tht' rights to which they are respel·tively subject;
the t'utire property of the former being vesled in the public, while the latter
belong tu riparian proprietors, although in some cases subject to a q ualilied
public us". Hivers or streams within the ebb and flow of tide, to high-water
mark, belon~ to the public, anLi in I hat sense are navigable waters; all the
land below high-water mark being' as milch a part of theju8 publlCwn as the
stream itself.' 22 1\ld. 537. The same law i~ annouuced in an early case,
(1i:l21,) as to Lord BaltImore's title to submerged lands. Browne v. Kennedy,
5 Hal'. & J. 20:3.

"'J he Ill: ;ht ot' the United States to Take Submerged Ll!tndfor the Site of
a Li{/ht-Hollse without Condemnation 01' lompensation. It is submitted that
the f'lJlowing general propositions are true, and are firmly establislwd by the
jUdicial del'isions of the federal courts: (1) The ownership of the state in the
soil under navi~able walers is sllbservie)lt to the puLlic right of naVigation,
the regUlation of which as to certain commerce has been sllrt't'ndpred by the
states to the United btates. This Boil cannot be used either by t.he state or
its grallt,-es so as to interfere with this right, the regnlation 01 which, as
vI'sleLi in the Uuited ~tates, is exclusivp, plenary, and paramonnt. (2) This
public rio!ht is 11n eas,-ment on the title of the state and its grantees in these
lands, enforceable by the United States, and for the enjoyment of such ease
ment such erections may be made by the United Stat,s as are necessary for
the lJeneticial use of the easem,-nt in quest.on. (3) These submerged lands,
with the watt'rs. are pu bHe prllpE'rty, and not private property, and, wh.·n
the Un ted States needs any of tht'se lands for purposps of commerce or navi
gation, it ,-an take them without cundemnation, or compensation either to the
statp or its -grantees.

"These propositions are supported by numerOllS decisions of the supreme
cOllrt aUd drcuit comts of the United States. as well as by the opinions of
the attorney generals of the United iStates, The following is a list of the
most important of such cases and opinions: 15 Op. AltyS. Gen. 50, Mr.
Pierrt'pont; 16 Op. AtLys. Gen. 535, Mr. Devens; Gibbons v. Ogden, 9
Wheat. 19U; Martin v. Waddell, 16 Pet. 410, 4:13; Pollard v. Hagan, 3
How. 230; Giiman v. Philadelphia, 3 Wall. 713; South Carolina v- Geo1'{/ia,
93U. is. 4; McCready v Virginia. 94 U. 8. 391; Telegraph Co. v. 'l'elegmph
Co.,96 U. S. 1; Boom Co. v.Patterson, 98 U. ~. 400; 1J:lobile Co. v. Kimball.
102 U. S. 691; Hub',ken v. Railroad Co., 124 G. S. 656, tI ~np. Ct. R,'p. 643;
Brid.ge Co. v. Hat"h, 125 U S. 12; 8l::inp. Ct. Hep.tlll; Stockton v. Railroad
Co, 32 J<'ed. Rep. 19; Illinois v. Railroad Co., 33 Fed. Rep. 730. '.rhe states
Burrendered to the United States the entire control over commerce with for
eign .nations, between the states, and with the Indian tribes. Article I, § 8,
Const. U. S. The power of congl'6.:ls to regulate commerce was stated by
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Mr. Chief Justice MARSHALL to include the power to rpgulate navigation.
Gibbons v. Ogr/en, 9 Wheat. 190. The power to establish lig-ht-hous·s and
buoys and bt'acons is held to beembracl'd in the cOluml'rl'ial power of congress.
Mr. Justice FIELD said: • Buoys and beacons are important aids, and some
times art' essential, to the safe navigation of vessels, in indicatJ ng the chan
nel to be followed at the entrance of harbors and in rivHs, anll their estab
lishment byeongress is undoubtedly within its commercial power.' Mobile
Co. v. Kimball, 102 U. S. 691. TIll' question as to the right of the United
States to use the bottom of navigable rivers for various slrlletures has fre
quently ariseu in late years in the supreml-' cOlIrt of the United ~\taes. aud
that court invariably has sustained the paramount right of tbe United states
to use the bottom of these rivers for any purpose affl'cting commerce, even
against the protest of the state, which it was conceded held the legal title.
In the recent case of Boom Vo. v" Patterson, a qnestion arose as to the re
spedive rights of thl' state of Minnesota and the Unitl'd States to the use of
the bottom of the MississiIJpi ri ver for a log boom. 'file construction of
thl'se lo~ boOlus, as set fortll in the case, consistt'd of building pirs on the
bottom of the river. and then counecting these piers by boom sticks. form
ing a ppn in which the logs were tloatpd and stored,-akind or log warehouse.
The question arose in the r~ondemnationof an island ownl'd by Patt~rson by
the company for a log boom, the company claimlllg that Pilttt'rson was only
entitled to the value of the island as land without "onsidering its availability
for a boom. as no one else could use it for that purpose, as under (hdr dlar
tel' froll1 Minuesota they had the exclusive privilege. The supreme court re
jPcted this view, and in Slating that the right of thp cOllJpany was not exclu
sivt', because the United ~tat, s could grant the same priviJegetoanothl-'r. Mr.
Justice FIELD said: • Mor,"over, the United Statl-'s, haVing' paramount con
trol over the rivt'r, may grant sueh JicE'nse if the state should refuse oue.'
98 U. S. 403. If tIle United States, against the conspnt of a state. ean grant
a licE'nsl-' to build a log warehouse on the bottom of the Mississippi rivt'r, can
it be doubled that nine piles ean be driven by thE' United ~tales in the Pa
tapsco river to support a light.-house to dirpet navigators in navigating Urew
erton channel, against the consent of the grantee of the statt'?

"In auother case the sllpreme court, in commenting on the title of New
Jersey and its grantees to the sulJmerged land in front of the cityof Hoboken.
by Mr. Justice MATTHKWS said: • Over these lands it [N. J.] had absolute
and exclusive dominion. inclUding the right to appropriate them to such uses
as might best sene its views of the public interest, subject to the power con
ferred by the constitution upon congress to r~gulate foreign and interstate
commerce.' Hoboken v. RailJ'uad Co., 124 U. S. 656. 8 Sup. Ct. Hep. 643.
Mr. Justice BRADLEY, speaking for the snpreme coui"t, in commenting upon
the respective powers of the state and United States over the navigable
watf'rs, and the erection and removal of struetures on the bottom of these
rivers, said: 4 .\.nd although. until congress acts, the states have" the ple
nary pow.'r supposed, yf't, when congress chooses to act, it is not concluded
by anything that the states or that individuals, by its authority or acquies
cence, have done. from assuming entire control of the matter, and abating
any erections that may have been made, and preventing any others from be
ing made, except in conformity with such regulations as it may impose.'
Bridge Co. v. Hatch, 125 U. S. 12, 8 Sup. Ct. Hep. 811. In 1875 a question
arose as to the right of the United States to locate in the bed of the Saginaw
river two range lights without first obtaining the title to the sitt>s. The sec
retary of the treasury requested the opinion of Mr. Pierreponl, the attorney
general, on the question. On ~eptember 20, 1875, he replied: • I would re
spectfully submit that, in my judgment, the United States have the right to
erect range lights in the waters of the ~aginaw river without reference to

v.39F.no.2-6
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the ownership of the adjacent-lot,s. or any permission from riparian proprie
tors. * * * The state of Michigan has a right of pminent domain over
the soil under its navigabJe ri vers, and it has been held that this soil ,,:as not
at all granted to the 1Jnited States, but reserved to the state; but the latest
decisions of the supreme tribunal reiterate that the state sovereignty over the
beds of navigable streams. is only for municipal purposes, never to be so used
as to affect the exercise of any national right of eminent domain or jmisdic
tion. 10 an.)ount to an exercise of this mltional right of eminent domain
might require some uneqUivocal expression of such a purpose, like II law ex
pressly authorizing the placing of range lights at the entrance of Saginaw
ri ver.' 15 Op. Attys. Gen. 50.

H In 1880, under an act of congress appropriating money to improve Oakland
harbor, in California, under the approval of the secretary of war, it became
necessary to erect training walls in the bed of a navigable estuary below high
water mark. A question arose as to the necessity of the United States to obtain
a title to that portion of the bed of this estuary which might be needed for the
training walls. 'rhe secretary of war asked the opinion of Mr. Charles Devens,
then attorney general. He replied: "rhe title to the lands wldeh the United
States proposes to use for the purpose ot structures for the improvement of
the harbor below high-water mark isderived from the state. But the state
itself does not possess any right, either by virtue of its sovereignityor its
ownership, which could in any way control the right of the United States,
conferretl by the constitution, to regulate commerce. This right includes
the right to regulate naVigation, and hence to regulate and improve navigable
waters; and this it may do by the erection of such structures as it deems
necessary for the purpose, no matter what the effect may be upon the sub
ordinate rights of the owners of the soil covered by such navigable waters.
The Led of the estuary in question being the bed of a navigable stream or a
sheet of water, to the use of the harbor made by which training walls and
other structures are essential, they may be used as appropriately as culverts,
drains, or embankments may be for the purpose of the construction and proper
enjoyment of a public road. * * * In direct answer to your inqUiry, I
am of opinion that the United States has a legal right to use the bed of the
estuary in question for the purpose of said improvement by the erection of
training walls or anj' other appropriate structure, and that the owners of the
soil can make no complaint of such use.' 16 Op. Attys. Gen. 536. In 1874-75
congress appropriated $120,000 for the improvement of the harbor of Savan
nah, Ga., and directed that this amount should be expended under the direc
tion of the secretary of war. Above the city of Savannah the Savannah river
is dividt'd by Hutchinson island into a northern and southern channel, the
northern channel being within the territorial limits of South Carolina. The
secretary of war decided that the harbor of Savannah would be improved by
the closing of the northern channel; the increased depth of water and the
scouring effect of a more rapid current in the channel would improve the har
bor of Savannah. The secretary of war, therefore, directed that the northern
channel should be closed by a dam. The state of South Carolina, in South
Carolina v. Georgia, endeavored to prevent the closing of the northern channel,
and filed a bill in equity in the supreme court of the United States against the
state of Georgia, and made the secretary of war and United States engineers
engaged in the work co-defendants. The bill was filed to obtain an injunc
tion to prevent the obstruction or interruption of the navigation of the Savan
nah ri vel'. The supreme court refused the relief sought, holding that the
power of the United states over the navigable waters of the Unitea States for
the purposes of commerce and navigation was plen~ry, paramount, and ex
cl usive; that the power granted by the commercial clause of the constitution
to the United State was as full and as complete as that possessed by the states
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over their navig-able waters before the adoption of the constitution. The
court in that case expressly held that the United States lIJay build light-houses
upon the submerged lands of the navigable rivers. Its exact languagl1 is:
• It lUay butld light-houses in the bed of the stream.' The state of South Car
olina in this case also denied that congress had giveu any authority to the
secretary of war to close the northern channel. inasmuch as there was no ex
press law directing him to do so, but that the only authority for the act was
to be found in the law appropriating the amount for the improvement of the
harbor of Savannah. The supreme court held that this was ample power,
and that no other ll'uthority was necessary. The court, in its opinion. reviews
the extent of the power of congress over the beds and waters of naVigable
rivers for the purpose of comJllf'rce and naVigation. Mr. Justice STRONG
said; •Prior to the adoption of the federal constitution, the states of South
Carolina and Georgia together had complete dominion over the navigation of
the ~avannah river. By mutual agreement they might have regulated it as
they pleased. It was in their power to prescribe, not merely on what condi
tions commerce might be conducted upon the stream, but also how the river
might be naVigated, and whether it might be navigatpd at all. * * * 'rhey
had plenary authority to make improvements in the bed of the river. to divert
the watpr from one channel to another, and to plant obstructions therein at
their will. This will not be denied; but the power to "re~ulate commerce,"
conferred hy tile constitution upon congress, is that which previously existed
in the states, as was said in Gilman v. Philadelphia, 3 Wall. 724: "Com
merce includes nav igation. The power to regulate commerce comprehends the
control for that purpose, and to the extrnt necessary, of all the nay igalJle rivers
of the United States which are accessible from a state other than those in
which they lie. For this purpose they are the public property of the nation,
and subject to all the reqUisite legislation lJy congrpss.'" In the same case,
in rererring to the power of congress to place obstructions to navigation in_
the bed of naVigable rivers, the court said: • If it were, every structure
erected in the bed of the river, whether in the channel or not, would be an
oostruction. It might be a light-house erected on a SUbmerged sand bank,
or a jetty pushed out into the stream to narrow the water-way, and increase
the depth of water and the direction and the force of the current. * * *
The impediments to naVigation caused by such strul'tures are, it is true, in
one sense, obstructions to naVigation; but, so far as they tend to facilit!tte
commerce, it is not clitimed that they are unlawful. * * * It is not, how
ever, to be conceded that congress has no power to order obstructions to lJe
placed in the navigable waters of the United States. * * * It may build
light-houses in the bed of the strpam. It may construct jetties.'

"The navigable \,.,.aters of the United States, with their beds, for the pur
pose of commerce and navigation, being the' public property of the nation,'
when any portion of this property i!;l reqUired by the United States for its uses
in a,d of naVigation there is no condemnation necessary. It is only neces
sary for congress to •order' the taking of the part needed for the specitied
use. An appropriation act naming the rivet' or harbor to be improved and
appropriating the npcessary money is sufficient. In South Carulina v.
Georgia, on the question as to what was the required authority from congress
to close the northern channel, Mr. Justice STRONG said: • The plaintiff next
contends that, if congress has the power to authorize the construction of the
work in contemplation and in progress, whereby the water wiII be diverted
from the northe1'llinto the southern channel of the river, no such authority
has been givpn. 'With this we cilnnot concur. By an act of congress of .June
23, 1874, (18 St. at Large, 204,) an appropriation was made of $50,000, to be
expended under the direction of the secretary of war, for the repairs, preser
vation, and completion of certain public works, and, inter alia, "for the im-
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provement of the harbor of Savannah." The act of March 3, 1875, (18 St. at
Large, 459,) made an additional appropriation of $70,000 "for the improve
ment of the harllor of Savannah, Georgia." It is irue that neither of these
acts directed the manner in which these appropriations should be expended.
'fhe Illode of improving the harbor was left to the discretion of the secretary
of war, and the mode adopted, under his supervision, plainly tends io the im
provement contemplated.' 93 U. S. 4.

"In another case the supreme court was called upon to define the power of
congress over the navigable rivers of the United States for the purposes of
commerce and navigation. The question arose in the case of Telegraph
Co. v. Telegraph Co. Congress, by act of 24th July, Ul86, gave to all tel
egraph companies who complied with the reqUirements of the act the right
to run their lines' through and over any portion of the public domain of the
United States, over and along any of the military or post roads of the United
8taies, which have been, or may hereafter be, declared such by act of con
gress, and over. under, or across the navigable streams or waiers of the United
8tatps.' In construing this section of the act, the supreme court held that
the dominion of the United 8tates over the naVigable waters for the purpose
of commerce is the same as it is over the public domain. .Mr. Chief Justice
\VAI'l'E, in delivering the opinion of the court, said: • It is insisted. however,
that the statute extpnds only to such military and post loads as are upon the
public domain; but ihis, we think. is not so. The language is, "through and
over any purtion of the pUblic domain of the United Statt's, * * * and
over, under, or across the navigable streams or watt'rs of the United States."
There is nothing to indicate an intention of limiting the effect of the words
employed, and they are therefore to be given their natural and ordinary sig
nilication. Head in this way, the grant evidently extends to the public do
main, the military and post roads, amI the navigable waters of the United

_States. These are all Within the domain of the national government, to the
extent of the national powers, and are therefore subject to legi timate con
gressionalregnlation. No question arises as to the authority of congress to
prOVide for the appropriation of private property to the uses of the telegraph,
for no such attempt has been made. The use of public property alone is
granted.' 96 U. S. 1.

"If congress has the power to grant to a telegraph company the use of the
bed of a navigable river for its poles to support iis wires running' over' and
'across' said streams. or the bed of these rivers to support its cahle or wires
as they pass' under' these rivers. can it be doubted that congress can em
power the light-house board to use the beds of naVigable rivers for tbe pur
pose of placing in them the iron posts 01' poles to support the superstructure
of a light-house? In a very recent case this very question has arisen, as to
the character of the title of the state to the bottom of the naVigable ri vel'S as
against the United States, when needed, taken, or granted by the United
States for the purpost-'s of commerce and naVigation. 'fhe question arose in
the circuit court of the United States for the district of New Jersey in Stock
ton v. RailToad Co. This railroad company in constructing its bridge, under
a grant from congress, across the Arthur kill, a naVigable water-way runniug
between the states of New Jersey and New York, had taken the bottom of
this stream below high-water mark on the New Jersey side for its central and
western pier, without condemnation or grant from the state of New Jersey.
This state resisted this taking by the company, claiming that it was private
property belonging to the state. and that congress had no power to grant its
use to a railroad company. It was otherwise held by the court, and in an
elaborate and able opinion it was decided that it was not private property, and
that the title of the state was.in trust for the purposes of commerce and nav
igation, and that the United States had the right, under the commercial clause
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of the constitution, to take it or grant it for this purpose. Thi;:; decision sus
tained the taking of the river bottom for the pier of a bridge, which had noth
ing to do with the navigation of the river, but upon the contrary might be
and was an obstruction to its navigation; but how much more apparent. there
fore, must be the right of the United states to use the beds of navigable
streams for a light-house, the sale purpose of the light being to directly aid
commerce and navigation. In delivering the opinion of the court Mr. Justice
BHADLEY said: 'The information flghtly states that, prior to the Hevolu
tion, the shore and lands under water of the navigable streams and waters of
the province of New .Jersey belonged to the king of Great Britain as part of
the ;jum Tegalia of the crown, and de\'olved tothe state by right of conquest.
'.rhe information does not state, however, what is equally true, that after the
conquest the said lands were held by the state as they were by the king, in
trust for the public uses of naVigation and fishery, and the erection therpon
of wharves, piers, light-houses, beacons, and other facilities of navigation
and commerce. Being subject to this trust, they were publici ;jltTis,. in other
words, tlley were held for the use of the people at large. It is true that to
utilize the fisheries, especially those of shell-fish, it was necessary to parcel
them out to particular operators, and employ the rent or consideration for the
benefit of the whole peoplf', but this did not alter the character of the title.
* * * Such being the character of the state's ownership of the land under
water,-an ownership held, not for the purpose of emolument, but for pnblic
use, especially the public use of naVigation and commerce,-the question
arises whether it is a kinel of property susceptible of pecuniary compensation,
within the meaning of the constitution. The fifth amendment provides only
that private property shall not be taken without compensation, milking 110

reference to public property. * * * It is not so considered when sea
walls, piers, Wing-dams, and other structures are erected for the purpose of
aiding commerce by imprOVing and preserving the navigation. * * * It
matters little whether the United States had or has not the theoretical owner
ship and dominion in the waters or the land under them; it bas, what is more,
the n·~ulation and control of them for the purposes of cOlllmerce. * * *
We think that the power to regulate commerce between the states extends
not only to the control of the na vi gable waters of the country, and the lands
under them, for the purposes of navigation, but for the purpose of erecting
piers, bridges, and all other instrulllentalities of commerce which, in the
judgment of congress, may be necessary or expedient.' 32 Fed. Hep. 19.

"The title of the state of Maryland to the soil beneath the watprs of nav
igable rivers and the waters of these rivers within her territorial limits, for
municipal purposes as well as for fisheries, is not for one moment qnestionE'd
or denied by the United States. '.rhe claim of the United ::itates is that this
title of the state and its granteE's to these lands is SUbject to a paramount
public easement of navigation, the bpnelicial enjoyment of which is in the
people of the United States, and the enforcement and regulation of which has
been delegated to the national government, and therefore, for the enjoyment
of such easement, such erections may be made by the United States on the
soil at the bottom of these rivers as are necessary for the beneJ1cial use of the
easement in question. 'fhe United States does not claim an absolute title to
this land under these rivers, but simply an easement for the public uses of
commerce and navigation. ~or does the United States claim by virtue of the
easement ci viI or criminal jurisdiction over any portion of these submerged
lands when taken for a light-house, under this power conferred to enforce and
regulate the easement in question. If the United States desires to have the
absolute title as well as a cession of jurisdiction over these sites, the state
alone can give it. But as to the power and right of the United Statl's to use
these beds of the naVigable rivers for aids to commerce and navigation, with-
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out absolute title or cession of jurisdiction, the easement in qUf~stion, under
the grant of the power by the states to the United States to regulate com
merce, is ample. The taking of these lands by the United States 1'01' the pur
poses aforesaid is the exercise of the power of eminent domain delpgated to
the federal government, the thing taken being public property subjt·ct to pub
lic uses. The claim of the Unit~cl 8tates, as against the plaintiff in this suit,
may be stated in this proposition: '.rhe ownership of the state in the soil be
neath the navigable rivers within its territorial limits is subservient to the
public right of navigation, and cannot be used in any way so as to derogate
from and interft're with such right. The grantees of the state take sub,ject to
this right. and any grant by the state to a person so as to be detrimental to
this public right is void.

"The correctness of this view of the character of the title of the state is
confirmed by the opinions of the supreme court in many cases. Mr. Justice
SWAYNE said: 'The right of (,minent clomain over the shores and the soil
under the navigable waters for all municipal purposes belongs exclusively to
the sLates within their respective territorial jurisdiction, and they, and they
only, have the constitutional powerto exercise it. * '" '" But in the hands
of the states this power can never be used so as to affect the exercise of any
national right of eminent domain or jurisdiction with which the United 8tatps
have been invt"stpd by the constitution, for, althuugh the territorial limits of
Alabama have extended all her sovereign power into the sea, it is there, as on
shore, but municipal power, subject to the constitution of the Unitell ~tates,
and the laws which shall have been made in pursuance thereof.' l.iilman v.
Philadelphia, 3 Wall. 713; Pollard v. Hagan. 3 How. 230.

"The state of Maryland impliedly in her laws concedes the paramount char
acter of thiS easement as in the United 8tates. and that tht' state has 110 power
to impaiL' it by her own laws. Her title to the submerged lands, it seems, she
admits is not for emolument or sale for moneyed conSIderation to the United
States. She has therefore by a public law agwed to con vey both the title and
to rede jurisdiction' to the land covered by the navigable waters within the
limits of the state, and on which a light.house * '" '" or other aids to
naVigation has been built, or is about to be built,' upon the request of the
United Htatt's, and without any consideration. The state recognizing the ex
istence of this paramount t"aSflllent in the United States, anrl that hpr title to
any part of the submerged lands in the navigable rivers in her limits is sub
ject to this servitude. which could be exercised by the United titates at any
time for the purposes of commerce or naVigation without he .. consent, very
wisely decided by a general law to give to the United titates both the title and
jurisdiction over such portions of submerged land upon which light-hollses
had been or might be erected. It may be l.:onceded that the easement. although
ample to justify the use by the United States of these lands WIthout the con·
sent of the state, did not give title and jurisrliction to the United States over
these lands, and the state, recognizing that her title with this servitude an·
·nexed was of no value, Willingly consentpu to a gift of title and jUl'lsdwtion.
Act. Md. 1874, c. 190." Code 1888, art. 96, § 2.

MORRIS, J. The brief filed by the learned district attorney correctly
states the case made by the pleadings, and his full citations from decis
ions of the supreme court applicable to the question raised make it un-
necessary to quote them in t.his opinion. .

The plaintiff by this action of ejectment seeks to dispossess the United
States of a light-house built by the United States light-house board in
the year 1868, under authority of congress. It is erected upon piles in,
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the waters of the Patapsco river, where the tide ebbs and flows, at the
distance of about 210 feet ii'om the shore, and it is one of the range
lights ofthe main channel of the river, known as the "Brewerton Chan
nel," which is the only approach for ve~sels of large draught to the port of
Baltimore. In this channel the natUl'al depth of the water-way is about
16 feet. It has been deepened to over 27 feet for the purpose of ad
mitting large ocean steamerf', and it is kept dredged out, buoyed, and
lighted by the constant supervision of the proper United States au
thorities with appropriations made by congress. It is conceded that the
Hawkins Point light, as now located, is required for the safe navigation
of the channel by ships engaged in foreign commerce. It covers an area
of only 27 feet square. The plaintiff' has acquirrd by grant, and now
owns, all the title and right in the upland, and the shore opposite this
light-house, and in the bed of the river covered by this structure which
the state could grant away, and has the riparian rights specially con
ferI'd by the Maryland act of 1862, c. 129, by which it was enacted that
"the proprietor of land bounding on any navigable waters of this state
is hereby declared to be entitled to the exclusive right of making improve
ments into the waters in front of his said land. Such improvements,
and other accretions as above provided for, shall pass to the successive
owners of the land to which they are attached as incident to their re
spective eF;tates. But no such improvement shall he so made as to in
terfere with the navigation of the stream of water into which said im
provement is made." In fact, the plaintiff' never has availed of this
privilege of improving out into the water covered by the light-house, but
the right to do so is a valuable riparian right, not to be arbitrarily or
capriciously destroyed. riLles v. Milwaukee, 10 Wall. 504. It is, how
ever, a privilege which must be exercised subject to the right of the
public to use the river for the great primary and paramount purpose of
navigation, and for furnishing the usual and necessary aids to navigation.

The ruling in l'iLles v. Milwaukee was that when under legislative per
mission, or in accordance with his privilege as a riparian owner, the
owner of land bounding on a navigable stream has actually made his
improvement, and by such improvement that portion of the stream so
improved or reclaimed has ceased to be part of the navigable water, and
is appropriated to private use, it can then only be taken to improve
navigation upon proper compensation being made, as for any other
strictIy private property. Such was the effect of the mandate of the
supreme court in that case in reversing the decree below. But while
the submerged land remains a part of the bed of the river it is not private
property, in the sense of the filth amendment to the federal constitution.
As was declared in Gilman v. Philadelphia, 3 Wall. 725, the navigable
waters "are the public property of the nation, and subject to all the
requisite legislation by congress." In the hands of the state or of the
state's grantee the bed of a navigable river remains subject to an ease
ment of navigation, which the general government can lawfully enforce,
improve,anu protect. It is by no means true that any dealing with a
navigable stream which impairs the value of the rights of riparian owners

- ----------
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gives them a clititn for compensation. The contrary doctrine, that, in
order to develop the greatest public utility of a water-way, private con
venience must often suffer without compensation, has been sanctioned
by repeated decisions of the supreme court. The following are cases all
involdng that proposition: The Blackbird Creek Case, 2 Pet. 245; Gilman
v. Philadelphia, 3 Wall. 713; Pound v. Ttlrck, 95 U. S. 459; Wisconsin
v. Dlduth, 96 U. S. 379; South Carolina v. Georgia, 93 U. S. 4.

If it were made apparent to congress that any extension of the plain
tiff's present shore line into the river tended to impair the navigability
of the stream, or its use as a highway of commerce, congress could au
thorize the agents of the United States to establish the present shore as
the line beyond which no structures of any kind could be extended,
and the plaintiff would have no claim for compensation. If the plain
tiff could th us lawfully be prevented from appropriating to his private
use any part of the submerged land lying in front of his Shore-line, and
the whole of it be kept subservient to the easement of navigation, how
can it be successfully claimed that he must be paid for the small por
tion covered by the light-house 200 feet from the shore, which has been
taken for a use as strictly necessary to safe navigation as the improved
channel itself? The court of appeals of Maryland, whenever called upon
to declare the nature of the title of the state and its grantees in the land
at the bottom of navigable streams, has uniformly held that the soil be.
low high-water mark was as much a part of the jtlS publicum as the stream
itself. Day v. Day, 22 Md. 537. And in the leading Maryland case of
Browne v. Kennedy, 5 Hal'. & J. 203, (decided in 1821,) discussing the
nature of the property in the soil covered by navigable rivers in Mary
land, it was said:

"It is very certain that by the common law the right [to the soil] was in the
king of England, anll it seems eqnally cleat· that he had the capacity to dis
pose of it sub modo. Whatever doubts an' entertained on the subject, they
probably have aris 'n from inattention to the distinction between the power
of granting an exclusive prhill'ge, in violation or restraint of a common
piscarial right or other eOLl1mOn right, as thdt of navigation, and the power
of granting the so.] aqua coopeTta, subject to the common user. The subject
hUH, de c()mmuni j'll1'e, an interest in a naVigable stream, such as the right
of fishing and of navigating, which cannot be abridged or restrained by any
charter or grant of the Hoil or fishery, since Magna GhaTta, at least. But the
property in the soil may be transferred by grant, subject, however, to the j1t8

pub/illum, which cannot be prejudiced by the jttS pri'oatum auquired under
the grant."

The same doctrine has been recently enforced, with regard to the
character of the ownership of New .Tersey in the lands under the navi
gable waters of that state, by Mr. Justice BRAmEY in Stocleton v. Rail
road Co., 32 Fed. Rep. 19. It appears, therefore, that the private in
terest granted to the plaintiff in the soil in question was of necessity
granted to him subject to the use which the United States is now mak
ing of it in aid of navigation, and that the special plea to plaintiff's ac
tion of ~jectment sets up a perfect defense to the action. The plaintiff's
replication to the defendant's special plea simply avers that, when pos-
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session of the submerged land was taken by the United States as in the
plea alleged, the plaintiff held title to it under the grants from the state,
and still holds said title, and that he has never been paid or tendered
any compensation therefor. This, in my opinion, is no answer to the
plea, and the defendant's demurrer to it is sustained. The plnintiff
electing to stand on his replication, judgment will be entered for the de
fendant.

FIRST NAT. BANK OF SALEM V. SAI,EM CAPITAL FWUR-MILLS Co. et al.

(Circuit Court, D. Oregon. June 17,1889.)

1. THt:STS-SALE IN TRUST.
A sale of property "in trust," held, under the circumstances, not to be a sale

in trust to pay the debts of the vendor.
2. VENDOR AND VENDEE-VENDOR'S LIEN-ARSTG:'ii~IENT-SUEHOGATION.

A g-rantor's lien on the premises conveyed, for the purchase price. is a per
sonal privilege, not assignable with the debt; nor can the creditor of the
grantor be subrogated to the same.

3. CORl'OnATTOKs-PURCHASE OF T EIR OWN STOCK.
In the absence of any statute to the contrary, a corporation may purchase

and dispose of its own stock. provided the same is done in good faith, with
out intent to injure the creditors thereof, and they are not injured thereby.

4. SAME-DEEDS-ATTORNRY TN FAC'l'.
An attorney of a corporation must execute a deed in the name of his prin

cipal. but under his own hand aud seal.
(Syllabu8 by the Court.)

Suit to Foreclose the Lien of a Mortgage.
Tilrnrm F'ord, for plaintiff.
lVillimn B. Gilbert, for defendant Stuart.
John M. Bower, for defimdants Kelly and McDonald.

DEADY, J. This suit is brought by the First National Bnnl. of Salem,
herealter calleu herein the "Salem Bnnk," to enforce the lien of a mort
gage given by the Salem (Oregon) Capital Flour-Mills Company, here
after called herein the ,. Scotch Company," to secure the payment of its
note for $30,000.

William Stuart, who held a prior mortgage on the same property, ex
ecuted by the City of Salem Company, hereafter called herein the" Oregon
Company," to secure the payment of $71,940, with interest, was made
defendant. He appeared, and tiled a cros5-bill, in which he admitted
the claim of the plaintiff, and asked to have the lien of his mortgage en
forced.

Joseph Kelly and R. McDonald were also maue defend!Jnts, the former
being a British subject, and the latter a citizen of Rhode Island, on the
ground that they pretend to have some interest in the property I as the
judgment creditors of the Oregon Company.
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The case was before the court on a demurrer of the defemlants Kelly
and McDonald to the cross-bill of the defendant Stuart, when the de
murrer was overruled. 31 Fed. Rep. 580.

Thereafter the defendant Stuart died, and the cross-bill was revived in
the name of Hugh Lyon, Alexander Stuart, and others, the executors of
the will of the d~ceai"f'd.

In the fullness of time the case was put at issue and heard on the
amended bill, the cross-bill, and the revivor thereof. the answers of the
defendants Kelly and McDonald, the replications thereto, and the testi
mony taken belore an examiner.

From these it appears that on and before August 2, 181'3, the Oregon
Company was and still is a corporation formed under the laws of Oregon,
with its principal place of business at Salem; that on said day said cor
poration in pursuance of a resolution of its directors made and delivered
its promissory note to the defendant William Stuart, a British subject,
and a resident of Scotland, for the sum of $71,940, payable on August 1,
1888, with interest at 9 per centum per annum, payable half yearly, for
which interest 10 additional notes were given at the same time, and
made payable accordingly, with interest thereon at 10 per centum per
annum alter maturity; and at the same time, and in pursuance of the
like authority, said corporation duly executed and delivered to said
Stuart, as a security for the payment of said principal and interest, a
mortgage on its real property, situate in and ahout Salem, Marion county,
Or., including its flour-mills and Santiam water privileges; and also a
mortgnge on some village lots and parcels of land in Polk county, Or.

The resolutions of the directors, providing for the making of these
notes and the execution of these mortgages, state that "it is considered
to the best inh;re~ts of the corporation to buy in and obtain 654 shares
of its own stock, now held by the following persons," naming them, 15
in num ber; that" it is necessary to raise upon its [the corporation's] credit
$71,H40, to pay for said stock;" and they authorize and direct" the
president and secretary" of the corporation to borrow that amount from
the defendant Stuart, and give Ilim its notes and mortguges therefor,
as was done.

The actual circumstances out of which this transaction arose are as
follows: The capital stock of the corporation consisted of 2,000 shares
of the par value of $100 each, of which it dOt'S not appear how many was
ever issued. William Reid was a large shareholder in the corporation,

. llnd the president and manager of the same from its formation. The
owners of the Gi)4 shares 01 the stoek became dissatisfied with his man
agement, and determined to sell out or buy a controlling interest in the
corporation. At this juncture. about May 1, 1883, the defendant Stuart.
who was also a large shareholder, arrived in Ore~on from Scotland, and
aller cUlwassing the subject it wus agreed, on June 2d, between himself,
Reid, and others holding a majority of the stock, that the" discontents"
shonld be bought out on account of the corporation at $110 a share, pay
able on August 2d following. But, when the parties came to close the
bargain, the sellers refused to take the obligation of the president and
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secretary of. the corporation for the money, but insisted on having the
personal guaranty of the defendant Stuart. This he at first flatly re
Jused, but after much persuasion and serious hesitation he consented;
the president assuring him that before the day of payment came around
the shares could and would be re-sold in this market for the amount, and
the obligation thereby discharged.

Soon after Mr. Stuart ret.urned to Scotland, but the shares were not
sold, and he was compelled to advance the money to pay the debt. The
·corporation kept the shares, and gave him the notes and mortgages as
.aforesaid.

On March 24, 1844, the directors of the Oregon Company resolved to
dispose of all their real property, as well as the wheat, flour, and grain
sacks on hand, to the defendants Stuart and James Tait, also of Scotland,
or their assignees, upon payment of the actual cost price of the same,
"as soon as said price could be ascertained, or within a reasonable time
thereafter; the president and secretary to execute and deliver the proper
conveyances for that purpose at the time of payment of said sum so to
be ascertained."

Afterwards, on April 17, 1884, said directors affirmed this resolution
of sale in favor of James Macdonald, of Scotland, as purchaser, at the
suggestion of said Stuart and Tait, that he would take the property in
trust for the Scotch Company, then being formed by thelll8elves and others
under the British Companys act of 1862; and, further. that said Mac
donald, either by himself or agents, should have the right to inspect the
books, papers, and accounts of the Oregon Com pany, for the purpose of
ascertaining the first cost of its property.

On April 28, 1884, at a meeting ofthe stockholders of the Oregon Com
pany, at which 1,001 shares were present and voting, there being 1,179
then issued, the resolutions passed at the directors' meetings of March
24 and April 17, 1884, authorizing the sale of the property of the cor
poration to James Macdonald, were unanimously ratified and confirmed,
and the prior mortgage of the same to the defendant Stuart was also
"confirmed, ratified, and approved."

Thereafter, on June 6, 1884, at a meeting of the directors of the C0m
pany, the real property of the corporation was scheduled and valued at
$230,694.68, and the personal property, less" the book debts and ac
counts," which were not sold, at $Hi4,023.36, in all $394,718.04; and
at a meeting of said directors, held on July 8, 1884, at which were
present James Tait, director, and Alexander Stuart, agent, of the Scotch
Company, it was resolved, that inasmuch as said agent does not admit
the correctness of the cost of certain items of the property as stated in
£aid schedule, and it has been agreed between the directors of the Oregon
Company and the said agent and director of the Scotch Company that
said items shall be referred for final adjustment to a committee of two
persons from each company, at Edinburgh, William Reid, and Will
iam Stuart to act for the Oregon Company; that, on payment by said
agent of $70,054.63 on account of saitl purchase, the president and
.secretary do make the necessary conveyances of the property, subject to
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the adjustment to be made by said committee,and to the payment of
the mortgage of the defendant Stuart.

On July 10, 1884, the Oregon Company, by its deed, duly executed
by William Reid, its president, and William N. Ladue, its secretary,
conveyed the property in question to James Macdonald, of Edinburgh,
Scotland, "in trust" for any corporation that might be organized to take
and hold the same. The deed purports to be made in punm,ance of the
resolutions passed at the meetings of the directors held on March 25 and
April 17 , 1884, and the resolution passed at the meeting of stockholders
held on April 25, 1884, and for the consideration of $220,000, the re
ceipt whereof is thereby acknowledged.

On August 12, 1884, a meeting of the stockholders of the Oregon
Company was held, at which 1,022 shares of the stock were voted, there
being then 1,201 issued, when the action of the directors at the meeting
of July 8, 1884, in the matter of the adjustment of the cost of certain
items in the schedule of the property of the corporation, and the execu
tion of the deed to James Macdonald by the president and secretary,
were unanimously ratified and approved.

On December 16, 1884, said James :\'!:acdonald duly conveyed the
property to the Scotch Company. Th€t- deed recites that the property
was purchased for the Scotch Company, and conveyed temporarily to
Macdonald" as its trustee, the consideration for the same having moved
wholly from the said" Scotch Company, and that it is the object of
the conveyance to transfer "the legal title" to the same to the Scotch
Company and its assigns.

On February , 1887, the Scotch Company duly executed its
mortgage to the defendant Stuart, on a tract of land near 8alem, con
taining five acres, more or less, and particularly described in the amended
cross-bill as a further security for the loan theretofore made by said Stuart
to the Oregon Company; it having been the intention of the parties
thereto that such property should be included in the mortgage from said
company to said Stuart, from which it was omitted by inadvertence.

On November 17, 1886, the Scotch Company, being in the possession
of the property aforesaid, duly executed and delivered its mortgage upon
the same to the plaintiff, the First National Bank of Salem, Or., and a
citizen of said state, by Robert Livingstone, of Portland, therein, its at
torney in fact. in purRuance and by authority of a power of attorney to
him duly executed by said company on September 2, 1886, to secure
the payment of its note of even date therewith for the sum of $30,000,
and payable one day after date to the order of said bank, with interest
at 10 per centum per annum, subject, however, to the prior lien of the
mortgage thereon, theretofore executed by the Oregon Company to the
defendant Stuart, to secure the payment of $71,940, with interest, the
payment of which the mortgagor declares it has assumed. This note
was given for prior advances made to the Scotch Company by the Salem
Bank, with the approval of the bank examiner.

On Augnst 14,1885, the directors of the Oregon Company, William
Reid, A. Shaw, and S. M. Elliott voting in the afIirmative, and William
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N. Ladue in the negative, passed a resolution stating that the corpora
tion was indebted to the Oregon & Washington Mort~age Savings Bank
of Oregon, a corporation formed under the laws of Oregon, and called
herein the" M. & S. Bank," in various sums theretofore advanced by
the latter, that then exceeded $33,000, and directing the president,
William Reid, and the directors Shaw and Elliott, to make and deliver
to said M. & S. bank, on behalf of the Oregon Company, one prom
issory note for $20,000, and another for $12,000, payable in three
days after date.

At this time, and before and since, William Reid was a large stock
holder in, and the president and manager of, the M. & S. Bank. The
notes were given as directed, the one for $20,000 on August 14th, and
the one for $12,000 on the 17th of the same month, and some time alter
their maturitv the former was transferreu to the defendant McDonald,
and the latte"r to the defendant Kelly, without, so Jar as appears, any
consideration therefor.

On August 25, 1885, Kelly commenced an action on the note held by
him in the circuit court of the stat", for the county of l\Iultnomah, in
which, on April 3, 1886, he obtained a judgment against the Oregon
Company for the sum of $12,771.50, principal, attorney's fee, and costs,
with interest on the principal from August 17, 1885, at the rate of 9
per centum a year.

On October 18, 1886, McDonald commenced an action in the same
court on the note held by him, in which, on December 6, 1886, he ob
tained a judgment against the Oregon Company for the sum of $14,
369.22, principal, attorney's fee and costs, with interest on $14,071.60
of the same from date. Both judgments were duly docketed in the lien
dockets of the circuit courts of Multnomah and Marion counties, prior
to December 25, 18S6, and executions issued on the same, and returned
nulla bona.

The defendantR, Kelly and McDonald stand in the shoes of the M. &
S. bank, whom they simply represent.

They claim that their demands are a lien on this property prior in
time and superior in right to that of the Salem Bank or the defendant
Stuart, on the following grounds:

1. That the conveyance to MHcdonald of .ruly 10,1884, was in trust that he
or his ,grantee would pay the existing debts of the Or"gon CompalJy, and there
by "the property was impressed with a trust" to pay the same.

There is not a syllable of evidence in the case to support this claim.
On the contrary, it is clear that the conveyance to James }Iacdonald was
made "in trust" only, that he would in due time convey the property to
the Scotch Company, which was then being formed for the purpose of
owning it, by the persons who negotiated the purchase.

It appears probable that at the time of the sale the Oregon Company
was in debt to the M. & S. Bank for advances, and doubtless it was ex
pected that the former would pay the same, with the proceeds of the
sale of its property to the Scotch Company. But the amount of the in
debtedness has never been ascertained, and the agent of the Scotch Com-
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pany was prevented by the manager of M. & S. Bank from taking a
copy of the account from the books of the same for the purpose of ex
amination.

By the terms of the conveyance the Scotch Company assumed the
payment of the Stuart debt, then amounting to over $78,000, and at
the delivery of the same it appears that the agent of the company paid
over in cash $77,134.20, which was largely applied by the manager on
the claim of his bank; and, although the resolution of the corporation
authorizing the sale directed that the deed should be delivered on the
payment of the consideration, yet the parties, being umill1e to agree on
the value of certain items of the properties embraced in the conveyance,
and valued in the schedule at $10,431, the deed wasdelivered, with the
understanding that when the balance was ascertained by the joint com
mittee of the two companies that was to meet at Edinburgh in a short
time, it would be paid.

Before the committee met, however, there was a considerable loss on
a shipment of flour which appears to have.been afloat at the time of the
delivery of the deed. The committee of the Scotch Company insisted
that this flour was not on hand at the time of the purchase, having been
heretofore shipped against advances drawn thereon largely in excess of
the proceeds of its sale, and therefore the loss must fall on the Oregon
Company. The committee of the latter company, William Reid, claimed
that the flour, by the terms of sale, passed to the Scotch Company, and
that it was liable for its then value, less the advance, and must stand the
loss; and, because the committee of the Scotch Company wduld not ac
cede to this proposition, he refused to further attend the meetings of the
committee, and left this and the other disputed items unsettled, as they
still remain, so far as appears.

In the annual report of the president and directors of the Oregon Com
pany to the stockholders, dated October 5, 1885, it is stated that nine
months before the corporation, under the advice of the president, had
offered to the Scotch Company, by way ofcompromi~e, to bear $20,000
of the loss, which was believed to be over one-half thereof, and that the
latter company, not having accepted the proposition, it was withdrawn
by the directors on August 14, 1885, and a friendly suit commenced in
this court" to determine the various matters in dispute between the two
companies." How much, if anything, is still due to the Oregon Com
pany from the Scotch Company it is impossible to sayan this evidence.
In the balance-sheet of the latter for June 30, 1886, among the liabilities
then existing there is this item: "City of Salem Company, balance pur
chase price of properties, $39,360.11."

There was a contemporaneous agreement between the Scotch Company
and the larger portion, if not all, the shareholders of the Oregon Com
pany, that their shares should be exchanged at their actual value for
shares of the former at par, which, so far as carried into effect, would
discharge the indebtedness of the former to the latter, and was so in
tended and understood at the time of the sale.

In admitting that the Scotch Company is indebted to the Oregon Com-
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pany, the M. & S. Bank is merely an unsecured creditor of the latter
company and has no lien or privilege on the property sold by its debtor
to the Scotch Company. The M. & S. Bank was only an unsecured
creditor when its debtor sold this property to the Scotch Com pany, which
took the same without any liability, express or implied, to pay any of
the grantor's debts, except the one due Stuart, that was already a charge
on the land.

And if the debt of the M. & S. Bank had even been assumed by the
Scotch Company, the mere fact that it was prior in point of time to the
debt of the Salem Bank would not give it any right to priority of pay
ment. In the absence of a bankrupt law or statute to the contrary, a
debtor may prefer one creditor to another, at his pleasure.

If the Scotch Company is indebted to the Oregon Company, a creditor
of the latter may by proper proceedings subject such indebtedness to the
satisfaction of his claim, but he has no right in the property of the for
mer as against the lien creditors thereof.

2. Assuming that some portion of the purchase price is still unpaid, the
Oregon Company has a grantor's lien on the property for the amount, to which
the defendants Kdlyand McDonald are entitled in equity to be subrogated to
the extent of their demands against the grantor.

The existence of such a lien is admitted in this state. Road Co. v.
Crocker,6 Sawy. 574,4 Fed. Rep. 577; Gee v. .wclJJillan, 14 Or. 268,
12 Pac. Rep. 417; 3 Pam. Eq. Jur. §§ 1249,1250. But assuming that
the Oregon Company has a grantor's lien on the property for unpaid pur
chase money, the weight of opinion in the United States is that such lien
is personal to the grantor, and incapable of being transferred, either by
direct assignment or equitable subrogation. 3 Porn. Eq. JUl'. § 1254;
Baum v. Grig8by, 21 Cal. 173.

In the latter case Mr. Chief Justice FIEI,D, speaking for the conrt,
says of a grantor's lien:

"It is simply a right to resort to the property upon a failure of payment by
the vendee. It does not arise frolll any agreement of the pmties. !Jut is the
creature of equity, and is established solely for the security of the vendor. It
is founded upon the natural justice of allowing a party to reaeh the property
which he has transferred to satisfy the debt which constitules the ('onsiclpra
tion of the transfer. It is therefore the personal privilege of the vendor. T1Je
assignee of a note. given for the purchase money stauds in a very different po
sition. He has not parted with the property which he sepks to reach in con
sideration of the note he has receivl'd. He has neVf'r held the property and
has therefore no special claims upon equity to subject it to sale for his !Jenelit.
The particular equity of the vendor in this respect cannot, in the nature of
things, be asserted by another."

The M. & S. Bank is not even the assignee of a debt alleged to be dne
the Oregon Company from its grantee. In England and a few of the
states of the Union, such an assignee may enforce the grantor's equity.
But it does not appear that a mere creditor of such grantor can be sub
rogated tothis right in any of the United States. 3 Pom. Eq. JUl'. § 1254.

'3. The mortgage to Stuart is void, because the indebtedness it was given
to secure arose in fact out of a purchase by the Oregon Company of its own
stock from Stuart.
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The rule appears to be well settled in theUnited States that a corpo
ration may, unless prohibited by statute, purchase its own stuck, or take
it in pledge or mortgage. Bank v. Bruce, 17 N. Y. 510; Taylor v, Ex
port?:ng Co., 6 Ohio, 176; Inre In8ura1~ce Co., 3 Biss. 452; Bank v. Trans
portation Co., 18 Vt. 138; Clapp v. Peterson, 104 Ill. 26; Dupee v. Wa
ter Power Co., 114 Mass. 37; Cook, Stocks, §§ 311, 312.

In the case cited from 104 Ill. the rule is stated qualifiedly as follows:
"Corporations may purchase their own stock in exchange for money or other

property, alld hold, reissue, or retire the same, provided sllch act is had in en
tire good faith, is an exchange of eq ual value, and is free from all fralld, act
ual 01' constructive; this iluplying that the corporiltion is neither insolvent
nor in process of dissolution," and that the rights of creditors are not thereby
injuri"uslyaffected. In the case cited from 114 Mass. the court says: "In
the absence of legislative provision to the contrary, a corporation may hold
and sell its own stock, and may rpcei ve it in pledge or in payment in the law
ful exercise of its corporate powers. "

As a matter of fact, the transaction in question was not a purchase of
the stock by Stuart, and a resale by him to the corporation. It was a
purchase of the stock by the corporation through it$ directors, with in
tent to reissue the same, and a guaranty of payment of the purchase price
to the sellers, by Stuart. The sul>sequent note and mortgage was given
to Stuart, in consideration of the amount he had to pay on his guaranty.
At the date of the purchase, the corporation appears to ha\'e been solv
ent. It was much more than able to pay its debts. The stock was sold
above par, and the motive in selling was not so much to get rid of it, or
the property and business which it represented, as a settled dissatisfaction
with the management of William Reid. As evidence of this it appears
that the discontents offered "to sell or buy,"-to take the stuck of Reid
and his associates at the same fi~ure.

The onlv creditor that the llorporation appears to have had at the time
was the M. & S. Bank, anfl its president and manager was a party to
this transactioll, and urgent and acti ve in its accomplishment. The pur
chase of the stock did not injuriously affect the interest of this creditor,
nor was it so intended. It was made in good faith, to acquire the con
trol of a valuable property free from the dissensions arising from the pel'
sonal distrusts and antiJ:.lathies of a dissatisfied faction of the stockholders.

Neither, in my judgment, is a purchase of stock by a corporation,
even when made under circumstances or for purposes that make it void
able, generally and absolutely void, but only as against those who are
injured by it, and in some proper and timely proceeding seek redress
against it.

The defendants Kelly and McDonald claim to be the assi~nees of the
M. & S. Bank, which was a creditor of the Oregon Company at the time
of the purchase of the stock, but they do not allege or prove any circum
stance that tends to show that the purchase was made in bad faith to
wards their assignor, or with intent to injure it, or that it was thereby
~ured. .

That the stock of the Oregon Company afterwards depreciated in value
on account of losses sustained on shipments of flour, or that the debtor
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of the corporation, the Scotch Company, thereafter became insolvent from
like causes, does not affect the character of the transaction, or the rights
of the parties thereto.

. And even admitting that the Oregon Company was insolvent at the
date of the mortgage, the situation of the parties was simply this: Stuart
was a creditor of the corporation for money advanced for it, and the M.
& S. Bank was nothing more. There being no statute to the contrary.
The corporation had a right to prefer the one to the other, which it did,
by giving Stuart security on its property.

4. It is not shown that the Scotch Company authorized "the making" of the
mortgage to the Salem Bank, or that the seal of tlle COf(Joration was affixed
therl'to; and said mortg-age was given for a pre-existing- debt, with knowl
edge that the mortgagor owed the Oregon Company. the debtor of the defend
ants, $~6.892.04.

Livingstone, the agent of the Scotch Company, had a pow'er of attor
ney under itR seal, authorizing him to deal with this property as he saw
proper, and this was sufficient authority for t,he execution of this mort
gage. The mortgage does not profess to be the act of the corporation in
person, so to speak. It is the deed of its attorney, a natural person, and
is therefore well executed when signed and sealed by the latter. The
seal of the corporation is affixed to its deed, the power of attorney, on
which the validity of the mortgage ultimately rests.

The M. & S. Bank never had any interest in or lien on this property,
nor even any pecuniary demand against the Scotch Company, and there
fore it is altogether immaterial that the plaintiff's mortgage was given
for a pre-existing debt, with knowledge of an existing demand at the M.
& S. Bank against the Oregon Company.

But for the earnest mannel' in which these latter objections to this
mortgage are urged, they would not have been deemed worthy of consid
eration.

And, lastly, if the Oregon Company was a defendant in this suit, it
could not by means of an answer, and without a cross-bill, assert the
claim made hpre by Kelly and McDonald, that it had a grantor's lien on
this property, or that the Scotch Company took the same in trust, or
"impressed" with a trust, to pay the debts of the former. An answer
is a means of defense, and not attack. It is a shield, and not a weapon.
Resort must be had to a cross-bill in such case. Langd. Eg. PI. § 115
et seq.

There must be a finding that the Scotch Company is indebted to the
plaintiff in the sum of $30,000, with interest from November 17, 1886;
and to the defendant Stuart in the sum of $71,940, with interest from
August 2, 1884; and that the mortgages given by the Ore~on and Scotch
Company, as set forth in the amended and cross-bill herein, to secure
the payment of said indebtedness, are valid first liens on the property
therein described in the order of their execution; and that the same be
sold by the master of this court, and the proceeds applied to the satis
faction of the same, with the costs and disbursements of this suit.

v.39F.no.2-7
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FABRIe FIRE HOSE Co. v. BIBB MANUF'G Co.

(Oircuit Court, S. D. Nw York. June 5, 1889.)

PLEADING-ANSWER-MOTION TO STRIKE OUT.
In an action for the price of corporate stock sold by plaiutiff to defendant

the defense that plaintiff agreed to deliver stock of a certain kind, which he
has not done and cannot do, may be made under a general denial, and a par
agraph of the answer setting up those facts will be stricken out.

At Law. On motion to strike out.
Alfred Ely, for plaintiff.
D. M. Porter, for defendant.

LACOMBE, J. The plaintiff moves to strike out the second paragraph
of defendant's answer to the amended complaint as irrelevant, false, and
sham, or that said paragraph be made more definite and certain by stltt
ing and alleging therein the date when the special statute relerred to in
such paragraph waf; enacted and approved, together with the title to the
said act. Upon the hearing an amendment making such paragraph
more definite and certain, by inserting such date and title, was ordered,
and the answer amended in open court. The plaintiff also moves that
the third paragraph of defendant's said answer be stricken out as irrele
vant, hypothetical, and sham. Such paragraph is as follows:

"Thi·rd. For a third defense the 'defendant avers, upon information and be
lief, that if the contract alleged to have been made between the parties to this
action was made by and entf'red into between them, that it was and is a part
of. the allf'ged contract that the plaintiff should deliver to the defendant stock
fully paid up and stock upon which this, defendant conld not in any way be
liable except for the wages of employes, and that at the time the allcg-ell con
tract is alleged to have been entered into the plaintiff was not and has not at
any time since been able to deliver atiy such stock to this defendant, but has
made default and has thereby broken its contract."

The motion to strike out this paragraph is granted. Upon the argu
ment, defendant's counsel insisted that without it he could not avail of
the defense that the plaintiff had not correctly set forth the alleged con
tract whose making even was contested by the defendant. There seems
to be no ground for any such apprehension. Plaintiff can recover only
seC'ltndum allegata et probata. It must show the making of a contract such
as it has set forth in the limended complaint, and fulfillment of such con
tract (or readiness to fulfill) upon its part. If the contract between the
parties provided for the delivery of full paid-up stock, that fact will ap
pear when the contract is proved; and if the stock which plaintiff has
tendered is not the kind of stock which the contract provided for, such
tender will not be a compliance with its terms. Under the general de
nial, therefore, which puts in issue the making of the contract and its
fulfillment by plaintiff, the defendant can avail of the detEmse set out in
the third paragraph, if there be such a defense, quite as well as if the
same were expressly pleaded.
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In reMURNANE et q,l.

(Circuit Court, S. n. New York. April 18,1889.)

IMMIGRATION-BoARD OF COMMISSIOKERS-DELEGATION OF POWERS.
The board of commissioners of emigration. who by act Congo AuI\'. 3, 1882,

Rre required to examine into the condition of immigrants, cannot delegate to
a committee the power to determine whether such immigrants shall be per
mitted to land.

Habeas Corpus for the release of detained immigrants.
Alfred Steckler, for petitioners.
KeUy&Macrae, for Board of Emigration Commissioners.
Abram J. Rose, Asst. U. S. Atty., for Collector.

LACOMBE, J., (orally.) The return presented by the commissioners of
emigration in this case was prepared so as to state a legal conclusion, it
being contended in their behalf that the action of the Castle Garden
committee, to whom by resolution they have undertaken to delegate
their powers, is of the same legal effect as would be the action of the
commissioners themselves. Their counsel, however, in open court, con
cedes that, except so far as said CasUe Garden committee has taken ac
tion in regard to these immigrantf', there has been no action had by the
board of commissioners of emigration. That board, in iact, have not
had a meeting since the arrival of relators, on April 10th. The next
regular meeting day will be April 25th. Attention has been called to
the decision of Judge BROW:';' in Be Brac'IIladfar, 37 Fed. Rep. 774.
There, however, the prespnt point was neither raised nor argued, and
the suggestion at the close of the memorandum is wholly obiter. The
second section of the act of August 3, 1882, requires the determina
tion as to the condition of immigrants to be had by the board of
commissioners. For the purpose of enablin~ and assisting them to
make such examination, they are authorized, either individually or
through persons whom they may appoint, to go on board any ship or
vessel bringing immigrants to this port, but this permission is not to be
construed as authorizing them to delegate to any persons other than
themselves the important functions-quasi judicial in their character
which are by that act confided to them. Of course, a reasonable time
should be allowed the commissioners of emigration to examine into the
iilcts, which they may gather either by their own observation as a body,
or by their individual exertions, or frum the reports made to them by
the agents they may employ. It is hard to say in advance what in each
particular instance should be considered a reasonable time, but in view
of the fact that their action in this particular case has been framed to
meet the suggestion contained in the case above cited, and that a meet
ing of the commissioners at which action can be had will take place
within a week, and that their agents have already reported to them ad
versely to the application of the relators in this case, a delay until the
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day after such meeting of the commissioners will not be unreasonable.
The relators will therefore be remanded, and further proceedings upon
this writ suspended, until the 26th of April, at 11 A. M.

UNITED STATES 'V. ALLEN et al.

(District Oourt, E. D. Yi'l'ginia. June 15,1889.)

CUSTOMS DUTIES-ExPORT BONDS-BREACH.
Act Congo .Tune 9. 1880, (21 8t. at Large,167.) provides that exported articles

shall be entered on the outward manifest of the ship taking them abroad, but
is silent as to who shall perform that duty. Held, that where goods are con
signed to the collector of customs at the port of shipment, to be by him
shipped abroad, and he gives a personal receipt therefor, reciting that "the
said merchandise was duly inspected and marked at this port, and laden on
board the foreign-bound steamer W., it * * and that said vessel and cargo
were duly cleared from this port," the exporters had a right to presume that
the gOfJds had been entered on the ship's outward manifest. and the fact that
they had not been so entered was not a breach of the export bond. The fact
that in the collector's receipt, which was on a printed form, the cl'luse ex
pressing the entry of the goods on the outward manifest is struck out, is
immaterial when such receipt is not given until after the vessel has cleared.

At Law. Debt by the United States against Allen & Ginter.
J. C. Gibson, U. S. Dist. Atty., and Jas. Lyons, Asst. U. S. Dist.

Atty., for plaintiffs.
Legh R. Page, for defendants.

HUGHES, J. The United States sues Allen & Ginter, tobacco manu
facturers of Richmond, Va., for the penalty of an e:xport tobacco bond.
This penalty, $1'i3, is double the amount of $26.50 which would have
been chargeable on the tobacco if it had been sold for consumption in
the United States. The tobacco which was the subject of the bond hav
ing been intended for exportation, and actually exported, no tax could
be laid upon it by the government of the United States; clause 5 of sec
tion 9 of the first article of the constitution, providing that "no tax or
duty shall be laid on articles exported from any state." All the pro
visions of the law and regulations of the treasury department of the
United States were complied with by the defendants in shipping the
tobacco in regard to which they are now sued, both in transmitting it
from their factories in Richmond by Coast Line steamer to New York,
and shipping it thence to Antwerp, Holland, except one, which will be
mentioned in the seqnel. In the bond on which the defendants are
sued they stipulated in its penal clause that the collector of internal reve
nue at Richmond should receive, within 45 days from the 3d of Sep
tember, 1887, the detailed report from the proper inspector of customs
required by regulations, and a certificate from the collector of customs
at the port of New York, that the toba.cco intended to be exported had
been received by him, and that the tobacco had been duly laden aboard
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of a foreign1bond vessel, named in' the certificate, and that the said to
bacco had been entered on the outward manifest of said vessel; and that
said vessel and cargo had been duly cleared from said port of New York.
There was still another stipulation' in the printed forillof the bohd which
the defendants signed, which was immaterial and which needs DO con
sideration.

The proofs in the case, embodied in a statement of agreed facts drawn'
up by counsel on either side and in correspondence filed in the cause,
show that all the undertakings of defendants were fulfilled. except only
that the tobacco thus exported had not been entered on the outward
manifest of the foreign-bound steamer which took it from New York to
Antwerp. .

For this omission to enter the tobacco on such outward manifest the
government claims the penalty of the bond, and brings this suit to en
force its payment. Inasmuch as the constitution of the United States
forbids the exaction of a tax or duty upon any article of domestic pro
duction exported from any state, and it is admitted or proved that this
tobacco was exported and was landed in Antwerp, it would seem that,
if the money sued for be in any part of it a tax levied on the tobacco,
there can be no recovery in this suit. The suit can only be main
tained on the theory that it is brought for a penalty which the United
States have a right to impose for the violation of regulations deemed
necessary to the protection of the revenue, and to prevent frauds on the
revenue laws. It is not pretended or proved on behalf of the plaintiffs
that the omission of the defendants to see to the entering of this tobacco
on the outward manifest of the <1E'parting stE'umer was fraudulent. It
is clear, from correspondence filed in the cause, that the omission was
a piece of inad vertence on the part of persons in New York, and that
the defendants did not feel it incumbt:nt upon themselves to attE'nd
personally to such a detail in the routine of the shipment from that
port. If so, penalties and forfeitures being odious to the law, no loss
having accrued to the government, the tobacco having actually gone
abroad, there would seem to be Round eCjltitable,as lVell as constitutional,
objection to a recovery by the plaintiHs in this suit. But the suit is
brought for the purpose, more than any other, of testing the question
whether it is the duty of the exporting manufacturer or tbat of the cus
toms officer at the sbippingport to see that the article exported is en
tered on the outward maniiest of the shi p carrying it abroad. Originally
the exporter was required to produce proof of the landing of the exported
article in a foreign port within a period specified in his bond. But
afterwards. for greater convenience, this requirement was withdrawn,
and the exporter was made to stipulate, among other things, that the
exported article should be entered on the outward manifest of the ship
taking it abroad. This provision was enacted in section 1, act June 9,
1880, (21 St. at Large, 167.) That act is silent as to the person whose
duty it slwll be to cause the entry to be made on the outward manifest.
But the llJcthod prescribed for such shipments, and the forms devised
by the treasury department for regulating them, seem to me to imply
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that the .person having custody, of the article at the port at the time of
s4ipping, being the only persoq, who can ship it, should see to its entry
on the o.utw.ard manifest; el3peciailyin cases where the article to be ex
ported iStnauufactur:ed,a,t a,place qthet than the port of shipment, and
is ~o:rWilll,'ded,tq ~he port for the. purpose under permit and regulations
of the treasury department. Thfl tobacco which is the origin of this .
su~t having ,been manufnctured in ,Richmond, was forwarded hence to
the :collector,of cust0Il;l,s,in New¥()rk, who, after receiving it there,
duJy certified. :th,l}t, jt had been receive9. by himself. It Wlj,S in his
cUE\todyfrom tP,e time it landed in J~ew York. It was constructively
in his. custQdy aE\ ,consignee Jnnn the time it left Richmond. It was not
only custodia legis during this time and until it was cltared on board the
foreign-bound ~hip at Ne:w Y,Qrk, but in that city it was in the actual
c\W~ody ,of tbecollector of the port., In his certificate of the 17th day
of Septeml?er, 1887, ,this officer recites ,"that there was received by me
at, ,this port" tobacco, etc." ma~ked, etc.; "that the said merchandise
was duly inspected and marked at this port, and laden on board the
fOl,'eign-bound steamer Waesland, under supervision of a proper officer;
and. that said vessel and ~argo were duly cleared from this port for
the port of Antwerp on the 6th September, 1887."

Every person. familiar with the business of shipping merchandise
w.ould say that. the custodian at the shipping port of the article intended
to he shipped, having custody untH the article is put aboard and en
tered as part of the cargo of the ship which is to carry it away, is the
only person who can rightfully al]d regularly have it entered on the
ship's manifest, and attend to the proper details of the shipment; and
when the collector of the port of New York certified that the tobacco
of. defendants had been received by him, had been properly inspected
and marked and laden: and duly cleared upon the \Vaesland, the owner
of the article in Richmond pad a right to presume that the article had,
in order to its due clearance, been entered on the ship's outward mani
fest, the more especially as the act of June 9, 1880, is silent as to who
should perform that duty. It is true that in the New York collector's
certificate, which has been quoted from, made on a printed form sup
plied hy the treasury department, he omitted to certify particularly that
the tobacco had been entered on the outward manifest of the Waesland.
In point of fact he drew his pen through the line of the form expressing
that fact. It is true that the defendants became aware of that omis
sion when the certificate came to be read by them after its arrival in
Richmond in due course of mail. But the Waesland had been cleared
from New York on the 6th September, and the certificate was not
signed, by the collector of New York until the 17th of that month, 11
days after the clearance and after the Waesland had been out at sea.
The defendants then had no power to correct an omission for which
they were not responsible, and which seems to me resulted from the
oversight of the plaintiffs' own officer.

This is all action at law, and but for the stipulation of counsel, by
which all questions of fact as well as law were submitted to the court,
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the issue of fact would have gone to lit jUry. Yam very certain that nb
jury of the land would find for the plaintiffs on the facts in this case;
and, even if such a verdict were possible, 1 am decidedly of opinion
that the plaintiffs ought not to recover on the merits. • I was first
inclined to think that there had been a technical breach of the bond,
for which merely nominal damages should be accorded, but subse
quent reflection satisfies me that the defendal1ts have substantially
complied with the law, and judgment must berendered in their Javor.

(Oircuit Oom't, E. D. New York. November 14,1888.)

CUSTOMS DUTIES - RIGHTS OF bIPORTERS - EXCLUDING AGEN'l' FROM PUBLIC
STORES.

Though the owner or importer of cigars from a foreign country may by bis
agent lawfully affix and cancel the internal revenue stamps required by section
3402 of the Revised Statutes to be affixed and canceled while such cigars are
in the custody of the proper custom-house officers, yet the collector of the
port may in the cxercise of a sound discretion exclude such an agent from re
sorting to the public stores for that purpose; and, in the absence of legislation
by congress or regulation by the treasury department, no action accrues
thereby to the agent thus excluded.

At Law. On motion to dismiss.
This was an action against Edward L. Hedden, formerly the collector

of the port of New York, to recover damages for having as such collector
excluded the plaintiff from the public stores, which the plaintiff sought
to enter for the purpose of affixing and canceling internal revenue stamps
upon certain cigars imported from a foreign country by certain import
ers who had employed the plaintiff to affix and cancel such stamps. The
plaintiff alleged that on or about July 1, 1885, he was employed for the
term of four years by certain importers of cigars to afiix and cancel the
internal revenue stamps required' by law to be affixed and canceled on all
cigars,etc., which might be imported by them, or any of them, during
the four following years, for which service the said importers had prom
ised to pay the plaintiff 20 cents for every thousand cigars imported by
them, and stamped and canceled by the plaintiff, and that such employ
ment was worth to the plaintiff $6,000 per year; and that on May 1,1886,
the defendant, then being collector of the port of New York, willfully
and maliciously, with intent to injure the plaintiff', and to deprive him
of the benefits arising from said contract, refused to allow him access to
the cigars imported by his employers,or to enter the room of the public
stores where the said cigars were for the purpose of having said stamps
affixed and canceled, and hindered the plaintiff from carrying out his
contract with his said employers, to the plaintiff's damage in the sum of
$24,000. The defendant denied these allegations. It appeared that
during the incumbency of a former collector a regulation had been adopted
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requiring that whenow~ersor importers desired to have the internAl rev
enue stamps required py law affixed and canceled upon cigars imported
by them while sqch cigars remained in the public stores such agent must
beaperson approved of; by. the collector, and that no more than one such
agent would be permitted to resort to the public stores. After the con
troversy herein arose, the secretary of the treasury abrogated this regula
tion, and communicated that fact to the defendant by letter dated July
13, 1886. At the close of the plaintiff's case, the defendant's attorney
moved for a dismissal, and the direction of a verdict for defendant.

Benjamin F. TraCJJ, for plaintitf.
Mark D. Wilber, U. S. Atty., for defendant.

LACOMBE, J., (after stating the facts as above.) This case naturally di
vides into two periods,-the one prior, the other subsequent, to the de
partmentalletter of July 13, 1886. Under section 3402 of the Revised
Statutes it is plain that the importers had the right, and that it was their
duty, to affix the stamps to these boxes of cigars, tobacco, and snufl:'. All
that the statute expressly conceded to the importer was the right him
self to attend and affix the stamps. It may be contended that he should
be allowed to perform acts of thi" kind by an agent. Conceding that,
however, it seellJs to be also a tair interpretation of this section (in con
nection with the other sections creating the omce of collector) to construe
it as warranting the adoption of such reasonable regulations touching the
admission of agents to the premises of the custom-house as the collector
may see fit to approve of. Now, it seems to me an entirely reasonaule
regulation of that cha racter for any collector to say, where the im porter
or owner does not choose himself to come and stamp his own goolls, but
selects an agent, that the a~ent thus selected must be one who is satis
lactory both to the collector and to the importer. Such appears to hnve
been the regulation of the collectors at this port prior to Collector Hed
den's appearance on the scelle,because we lind that Mr. Slaight had an
express permit from the preceding collector, and we may reasonably in
fer that without such permit he would not have been allowed admission
to the room. Collector Hedden certainly adopted the rule that, where
importers undertake to affix these stamps by agents, the agents thus ad
mitted to the public stores should be .satisfactory to him as well as to the
importer or owner. In the absence of express legislation on the subject,
either by congress or his superior officer, that seems to have been a per
lectly reasonable regulation, and one which it was within the collector's
power to make. On July 13,1886, however, the matter being called
to the attention of the secretary of the treasury, this letter (of July 13,
1886) was sent.

Conceding that the rule laid down in that letter worked practically a
repeal of the regulation theretofore prescribed by the collector ot the port,
and put the case upon a different footing, there are still difficulties in the
way of the plaintifl"s recovery, which I do not think he has as yet over
.come. In the first place, it may be a matter of question (which I shall
not undertake to pass upon now) as to whether anyone other than the
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owner or importer himself would be entitled to sue the collector for the
exclusion from the custom-house of the agent he sent there. Waiving
that question altogether, it appears by the evidence that subsequent to
the revocation of his permit, a change occurred. touching the employ
ment of Col. 8laight. Some who prior to that time were his employers,
and whose names were signed to the paper, which certified his agency
to the collector, had since that time discontinued the employment.
Now, despite the regulation or the order of the secretary of the treas
ury, Mr. Hedden was still entitled to be satisfied that Mr. Slaight,
at the time of the subsequent application, did have an authorization
to act for them from one or more importers, and, as it is conceded
that the old authorization was defective in part, it was right and proper
that he should do what his counsel undertook to do,-procure a new au
thorization, and present that. The earliest period at which that seems
to have been presented to the collector-assuming that the transmission
of it by the letter of July 22d was a suflicient presentation-was July
22d. That reduces the period for recovery-assuming there can be a
recovery-to that subsequent to July 22d. For that period there is no
proof of damages. All that there is here is a statement of the plaintiff
that his compensation was proportioned to the total quantities of impor
tations,-the total num her of packages, or the total number of stamps.
The statute shows us the number of stamps which should be put on each
package. We have further testim0l1y that between May 1, 1886, and
May 1, 1888, such and so many stamps were affixed. There is no such
segregation of the period as will show the number of stamps used or af
fixed bet\veen J nly 22d, or even July 13th, and the date of Collector
Hedden's retirement. In view of the fact that it is in evidence on the
plaintift"s own testimony that not all the importers of cigars and tobacco
into this port were employing him subsequent to the letter of July 13,
1886, I Jilil to see that he has made proof sutlicient to claim any dam
ages. The motion of the defendant for a dismissal of the case, and the
directing of a verc1iet for the defendant without putting in any proof, is
granted. Plaintiff excepts.

REISS et al. v. MAGONE.

(Oircuit OOu1't, S. D. New York. May 21,1889.)

1. CusTmrs DUTIES-AsSESSMENT-QUANTITY.
Duties are to be paid only upon t.he actual quantity of merchanClise which is

imported into this country and enters into its commerce, and not upon the
original quantity thereof bought and shipped,

2. SAME-I:SCREASED VALUE BY SHRINKAGE.
Where, however. an importation has shrunk in weight from evaporation or

other like cause, and such shrinkage has added a percentage of value, so that
the actual quantity thereof which arrives is in its then condition worth more
per pound in the markets of the cqnntry from which it came than the orig
IDal quantity thereof bought and shipped was worth per pound, the actual
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,quantity should in fairne~sbe app.raised at its, increaS'ed value per pound, and
,duty assessed upon the value tbereof so appraised, although the invoice de-
scribes the original quantity ail worth less per pound. '

3!'SAME. ' .

But. to warrant ,such an ~ssessmeut of duty. the appraiser mllst first find
, that, the actual quantity ;was worth per pound such a sum as would warrant

the particular amount of dnties assessed.
4. SAME-CLASSIFIOATION-SARD-EI.LES.

Since'the passage of thetarifI act of March 3, .1883, fish caught in foreign
waters, ,salted or pickled. and imported in ankers which have each a capacity
of about 80 pounds or less,and not in barrels or half barrels. which have each
a capacity, respectively. of about 200 and 100 pouuds, which were generally
bought and sold by the trade of this country dealing therein at and prior to
March 3, 1883, under the denomination of "anchovies" or" sardines." are du
tiable at the rate of 40 per centum ad valorem under the provpsion for "ancho
vies and sardines, when .imported in any other form" than packed in oil or
otherwise in tin boxes, contained in Schedule G of that act; but those that
were'then generally bought and sold by that trade under the denomination
of "sardelles" are dutiable at 50 cents per hundred pounds under the provi
sion for "foreign-caught fish, imported otherwise than in barrels or half bar
rels, whether * * * salted or pickled. not specially enumerated or pro
vided for in this act, " contained in the saIDe schedule.

At Law.
The plaintiffs in 1886 imported from Amsterdam and Rotterdam cer

tain fish, and in 1887 from Marseilles certain Castile-soap. The Castile
soap as invoiced was classified for duty at the rate of 20 per centum ad
valorem under the provision for Castile-soap contained in Schedule A of
the tariff act of March 3, 1883, (Heyl, New, 8.) Against the exaction
of duty upon the Castile-soap as invoiced, the plaintiffs duly protested;
claiming that duty should only be exacted thereon after making deduc
tion or allowance for shortage of weight. The fish were invoiced as "sar
delle," and were classified for duty at the rate of 40 per centum ad valo
rem as "anchovies," under the provision for "anchovies and sardines,"
"when imported in any other form" than packed in oil or otherwise, in
tin boxes, etc., contained in Schedule G of the same tariff act, (Heyl,
New, 281.) Against the classification of these fish as anchovies, and
the exaction of duty thereon at the rate of 40 per centum ad valorem, the
plaintiffs duly protested; claiming that these fish were dutiable at the
rate of 50 cents per 100 pounds as "foreign-caught fish, imported oth
en-vise than in barrels or half barrels, ",-hether * * * salted or pick
led,not specially enumerated or provided for in this act," under the pro
vision therefor contained in the same schedule, (Heyl, New, 280.) There
after the plaintiffs duly appealed,and brought suit to recover the duty
exacted on the difference betweeen the invoice quantity of the Castile
soap and the actual quantity .thereof aslanded, and on the difference be
tween the duty at the rate of 40 per centum ad valorem exacted on the
fish and dutyaUhe rate of50 cents per 100 pounds as claimed by them.

Upon the trial it appeared that the Castile-soap on the voyage of its
importation from Marseilles to this country had shrunk in weight, by
eyaporatiQn o1'.O,ther likec~use, l;l0 that ~he actual quantity thereoflanded,
as returned by the government weigher, was less than the purchased quan
tityas invoIced and shipped at Marseilles; but that the appraiser hud
tak,en the va~ue per pO~lnd ,at i.t~ invoice value, and that duty had been
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exacted on the invoice, and shipped quantity at its invoice value per
pound as entered by the plaintiffs, instead of on the actual quantity
landed at its invoice value per pound, as claimed by them after the gov
ernment weigher had made his return. But it did not appear that the
foreign market value of the Castile-soap when landed had been so en
hanced that there had been no diminution of the total entered value of
the invoice thereof in the principal markets of the country from which
it was imported, notwithstanding its shrinkage in weight. The evidence
of the plaintiffs' witnesses tended to show, as to the fish in suit, that
they are called in Holland"anjovis," and in Germany"sardellen;" that
they are caught only off the coast of Holland, while anchovies are caught
off the coasts of Norway, France, Italy, and other places in the Med
iterranean sea; that the fish in suit are a different species of fish from
anchovies as well as from sardines; that the fish in suit are thick arid
round and white, except when they are old, and then they are of a rusty
color, and are imported into this country with their heads off, put up in
brine made of salt and water, in wooden packages in the shape of bar
rels, called ankers, half, quarter, eighth, and tenthankers; thatankers
are of about 80 pounds capacity, or less, while a barrel and a half barrel
are of about 200 and 100 pounds capacity, respectively; that anchovies
are a flat fish, and in that respect, like sardines, have black backs, are
smaller, shorter, and less fat than the fish in suit, and are imported into
this country with the heads on, and generally put up in spices andvin
egar or hops; that the fish in suit·are of much more value than an
chovies j that the fish in suit are almost entirely sold to the German
trade in this country, and at and prior to the passage of the act of March
3, 1883, were generally bought and sold in this country under the de
nomination of "sardelles." The evidence of the defendant's witnesses,
on the other hand, tended to show that the fish in suit were then and
there generally bought and sold under the denomination of "anchovies:"
Both sides having rested, the defendant's counsel moved the court to di
rect the jury to find for the defendant as to the soap; citing section 2900,
Rev. St. U. S., and article 604 oftreasuryregu]ations issued July 1; 1884,
and KimbaU v. Collector, 10 Wall. 436. The plaiMiffs' counsel,in ofpo
sition, cited section 2921, Rev. St. U. Sj Mnrrir)tt v. Brune, 9 How. 619;
U. S. v. Southmayd, ld. 637 j Lawrence v. Caswell, 13 How. 488; RD,j Aus
tin v. Pf.aslee, 10 Month. Law Rep. (N. S.) 443; Balfour v. Sullivan, 8
Sawy. 648, 17 Fed. Rep. 231; and Weaver v. Saltonstall, 38 Fed. Rep.
493. This motion the court denied, and the plaintiffs' counsel there
upon moved the court to direct the jury to find in favor of the plaintiffs
as to the soap.

Albert Comstock and Everit Brown, for plaintiffE'.
Stephen A. Walker, U. S. Atty., and Thoma8 Greenwood, Ass!: U. S.

Atty., for defendant.

LACOMBE, J., (oraUy.) The importer has to pay duty only upon what
he imports. If his importation weighs 100pourids'When it leaves the
other side, and 80 pounds only when it comes here, hElpays on the 80
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pounds which enters into. tlwcommerce of this country, and not upon the
10Q pounds he bought On the other side.1 It may happen, however, that

.the shrinkage in weight has' added a ,percentage at value, and that the
,80 pounds which arrives. is, in its tbencondition worth more per pound
in the markets of the country from which it came than the original 100
pounds was worth per pound. To illustrate, there may be a difference
in the foreign market between 80 per cent. soap and 60 per cent. soap.
If what reaches this co.untry, is in fact 80 per cent. soap, it should in
fairness be appraised at its value as 80 per cent. soap in the foreign
markets at the time of exportatipn, although the invoice may describe
it as 60 percent. soap at a lower value. But ofconrse duty should
he nssesRodonly upon the ,amount actually imported. Such a method
of appraisement seems to be in accordance with the provisions of the
statute. In order, however, to.'warrant such an assessment of duty,
the appraiser must first find that the 80 pounds imported was worth
per pound such a sum as would warrant the particular amount of
duty assessed. In this case there is no evidence that the appraiser has
so found, and, on the contrary, the evidence is that the per pound
value of the article imported was the same as that stated in the invoice,
which would make the per pound value of the 80 pounds no greater
than the per pound value of the 100 pounds. In view of the state
of fhe evidence, therefore, I shall, as to tho soap, instruct the jury that
their verdict must be for the plaintiffs.

The only question of fact Jor the jury, therefore, is whether the fish
covereu by the other entries are dutiable under the 280th or the 281st
paragraph of the tariff act of 1883. These fish are caught in foreign
waters. They are salted or pickled. They are imported here in ankers
weighing about 80 pounds or less, and, not in barrels, which weigh
about 200 pounds, or in half barrels, which weigh 100 pounds. So illT
they are within the description of the 280th paragraph,-" foreign-caught
fish, imported otherwise thun in barrels or in half barrels, whether fresh,
smoked, dried, salted,or pickled." That is where the plaintiffs claim that
they should be classified, and they fall .within that description, unless
they are found specially enumerated or provided for elsewhere in the tariff
act. The only other place where it is contentled that they are specifically
provided for is in the next paragraph, which lays a duty upon anchovies
and sardines packed in oil or otherwise, and imported either in boxes or in
:my other fom~. The only question, then, for you to determine is whether
or not these articles are anchovies or sardines. If you find them to be
anchovies or sardines, your verdict must be for the defendant; otherwise
yOUl' verdict must be for the plaintiffs. These tariff acts are intended,
of course, for the community at large) and mainly for that part of the
conll11unity which deal in the articles covered by the tariff acts. There
fore, in determining the meaning of the words used by congress, it is
appropriate to go to the particular trade which handles the article
and deals in it, and learn from those in that trade how the particular

. articleis known iq.,the,trade and C0111merCe of this country. For that
r~ason witnesses in tbe trad{j have been called to the stand by the plaintiffs
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and the defendant, and you have heard their evidence. Taking into
consideration what they have told you with regard to the trade under
standing touching these particular articles (Exhibit S-L) imported by the
plaintiffs, it is for you to determine whether they are sardines or ancho
vies or not. !fyou find that they are sardines or anchovies, your verdict
must be for the defendant; otherwise your verdict must be for the plain
tiffs. Upon that question the burden of proof is upon the plaintiffs, for
the case comes into court. after a finding by the collector that they are
sardines or anchovies, and that finding, which makes out a primn facie
case, is to be overthrown by the plaintifls oy a iilirpreponderance of
uroof.

The jury rendered a verdict for the plaintiffs.

NIX et al. v. HEDDEN.

(Circuit Court, S. D. Neln Y01·k. May 14,1889.)

1. CUSTOMS DUTIES-CONSTRUCTION OF STATUTES.
Where the words in a statute imposing duties on imported merchandise are

not technical, their interpretation is a matter of law for the court. Follow
ing jJ1arvel v. Nel'ritt, 116 U. S. 11, 6 bup. Ct. Hep. 207.

2. SAME.
The legislature must be presumed to have chosen language with regard to

those for whom it is designed to constitute a rule of commerce, viz. the com
munity at large. Following Arthur v. Jl1orl'ison, 96 U. S. 108.

3. SAME-PRESUMPTIONS.
In the absence of proof that words have a different acceptation in other

parts of the conn try from that which they have in the district where the court
is sitting. it will be assumed that the use of the words is the same throughout
the community at large.

4. SA)IE-Cr,ASsIFICATION-ToMATOES.
In the common and popular acceptation of the words, the term" vegetables"

includes "tomatoes," and the term "fruits" does not.
5. SAME.

Tomatoes imported from Bermuda are not free of duty by virtue of the pro
vi'sion)n the free list for "fruits, green, ripe. or dried." bnt are dutiable at 10
per cent. under the provision in Schedule G of the tariff act of ~'1arch 3, 1883,
for" vegetables in their natural state. "

At Law.
This was an action against a former collector of the port of New York

to recover duties alleged to have been improperly exacted. The plain
tiffs in the spring of 1886 imported tomatoes from the island of Bermuda.
The collector classified them as" vegetables in their natural state," and
assessed them for duty at 10 per cent. under the provision therefor in
Schedule G of the tariff act of March 3, 1883. The importer protested,
and claimed that by virtue of the provision in the free-list of the same
act for "fruits, green, ripe, or dried,"they were exempt from duty. This
suit was brought to recover the duties exacted. Upon the trial the
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plaintiffs, having adduced the testimony of various importers and deal
ers to the effect that the W9rdS "fruits" and" vegetables" had no other
or different meaning in trade and commerce from their ordinary and
popular meaning, and having put in evidence the definition of the terms
" fruit, " "vegetables," and "tomatoes" from Webster's, Worcester's, and
the Imperial Dicth,naries, rested their case. The defendant put in evi
dence from Webster's Dictionary the definitions of the terms" beans,"
"peas," "cucumbers," "peppers," "egg-plant," and "squash," and then
moved for the direction of a verdict in his favor on the ground that, ac
cording to the common and popular meanings of the terms "fruits" and
"vegetables," tomatoes belonged to the latter, and not to the former,
class.

Comstock & Broum and Stephen G. Clarke, for plaintiffs.
Stephen A. Walker, U. S. Atty., and W. Wickham Smith, Asst. U. S.

Atty., for defendant.

LACOMRE, .T., (omlly.) In Marvel v. Merritt, 116 U. S.ll, 6 Sup. Ct.
Rep. 207, the principle is laid down that where the words used in a
tariff act are not technical, either as having a special sense by commercial
usage, or as having a scientific meaning different from their common
meaning. they are the words of common speech, and as such their inter
pretationis within the judiciill knowledge, and therefore matter of law.
That case was one touching minerals, and the same rule must apply to
vegetables. In Arthur v. Morrison, 96 U. S. 108, the proposition is laid
down that when the legislature adopts such language to define and prom ul
gate their action the just conclusion must be that they not only themselves
comprehend the meaning of the language, but choose it with regard to
those for whom it is designed to constitute a rule of commerce, namely,
the community at large. The community at large, of course, are the
people of the United States. In the absence, however, of any evidence
tending to show a different acceptation of words elsewhere than what
we find in the community residing in this particular district, or of any
knowledge on the part of the court that there is such different ac
ceptation, it will be assumed that the use of the words is the same
throughout the community at large. With regard to this particular
community, the word" vegetable," in its popular and received meaning,
is used to cover a class of articles whic:h includes tornatoes, and the
word "fruit," irrespective of what the dictionaries may lay down as to
its botanical or technical meaning, is not in common speech uSbd to
cover tomatoes. For these reasons I shall direct a: verdict in Javor of the
defendant.

The jury found a verdict fOl" the defendant as directed by the court.
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ZINSSER et al. '/J. KREMER.

"Circuit Court, D.:New Jersey. June, 1889.)
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1. PATENTS-CARBONATING BEER-INVENTION.
Reissued letters patent No. 9,129, granted March 23,1880, the claim of which

was~'th.e process of charging beer and other liquids of a similar nature with
carbiJllic acid, by dropping into and through the liquid lumps of bicarbonate
of soda, or of other alkali, thereby causing the acid discharged from the
lumps to pass through the entire column of liquid, "the process consisting of
compressing lumps of bicarbonate of soda or other alkali so that they would
drop to the bottom of the vessel containing the. liquid, instead of being
thrown on top of the liquid in powdered form, as theretofore, thus causing
waste, are not void for want of invention.

2. SAME-PRIOR USE.
In a suit for infringement, where defendant's evidence of "prior use" is

met by as much evidence to the contrary, and defendant's evidence shows
that the prior use was strictly secret, the defense of "prior use" is not sus
tained.

8. SAME-INFRINGEMENT.
The use of artificially compressel[ lumps of bicarbonate of soda for the

purpose mentioned in complainant's claim is an infringement of their patent
though the lumps are not compressed with the aid of cement which is reo
ferred to in complainants' specifications as an available aid for that pur
pose, but which is not mentioned in the claim.

In Equity. On bill for infringement of patent.
Arthur v. Briesen, for complailiants.
Joseph M. Deuel, for defendant.

BUTLER, J. This suit is for infringement of re-issued letters patent
No. 9,129, granted to the plaintiffs March 23,1880, "for a new and use
ful improvement in treating beer and other liquids." The claim is stated
as follows:

"The process of charging beer and other liquids of a similar nature with
carbonic aci<l, by dropping into and through the liquid lumps of bicarbonate
of soda, or of other alkali, thereby cauHing the acid discharged from the lumps
to pass through the entire column of liqUid, substantially as specified."

The specifications are as follows:
"This invl'ntiol1consists in treating beer and other liquids of a similar na

ture with lumps of bicarbonate of soda 01' other alkali, said lumps being com
pacted by means of a suitable cement, so that they are heavy enot1gh to at
once drop through the liquid to be treated, upon the bottom of the vessel con
taining the liqUid. The carbonic acid evolved from said lumps is thus com
pl-'IJed to permeate the entire column of liquid above it, and at the same time
to give up the requisite qnantity of alkaline matter. Together with the lumps
of bicarbonates. of alkali may be used lumps of tartaric or other suitable acid,
compacted in the same manner as the lumps of bicarbonate of alkali, as the
amount of carbonic acid evolved from the latter can be easily controlled, It
is a common practice with brewers and others to use bicarbonate of soda,
either alone or together with tartaric acid, in the manufacture of beer, spark
ling wines,atld other effervescent liquids, for the purpose of increasing the
life of such liquid; The mode of applying such article or articles-by brew
ers, for instance-is to apply, about one ounce of the bicarbonate of soda to
each quarter-barrel with a tablespoon, the bicarbonate being in the form of a
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powder. The powders on being thrown into the barrel of beer. will at flrst
float on the surface of the liquid, and immediately evolve carbonic acid. a
large portion of which is lost, together with the beer which is thrown out by
the action of the a('id hefore the barrel can be clo~ed by a bung. Besides
this, the 0pl'ration of filling barrels is carried on in a great hurry, and a large
quantity of the hicarbonate of soda handled with a spoon is spilled over the
barrel, and wasted. Like effects occur in the use of tartaric acid in crystals
when applied together with powderpd bicarbonate of so(la. Thpse disadvan.
tages we have obviated by preparing the bicarbonate of soda or of other al
kali and the acid in solid lump~of such weight that the lumps at once rtrop
through the liquid npon the bottom of the vessel, and give off the carbonic
aCId to the entire column of liquid, and not only, as heretofore, to the Ilpper
stratum. These lumps we produce by mixing powdered bicarbonate of alkali
with a suitable cement, such as a solution ,)f dextrine, and then compressing
the Bame in ulOlds of suitable size and shape. Lumps of acid are made mlike
mannpr. Thp advantage of using the bicarbonate of alkali. either alone or in
connection with aCid in this shape, i\'l perceptible at once. The lumps being in
compact form, when dropppd into a balTel filled with beer, ale, 01' other liqUId,
will at on('e sink to the bottom, and the ('arbonic acid evolved from them is
forced to stay in the liqUid. The barrel can lJe easily closl'd by a bung with
out losing a particle of carbonic acid or of beer, and the said lumps can be in
troduced mto the barrel without any waste. Besides this, the weight or size
of our lumps is so gauged that eaoh barrel will r,'Ceive the exad quantity of
Licarbonate of alkali and of acid reqUired, and that the liquid in a number of
barrels, after having been treated with the bicarlJonate of alkali, with or with
out aciJ, will be of uniform quality."

The answer attacks the patent for want of inventive novelty, for de
fective specifications and claims, and because of prior use. It abo de
nies infringement. The inventive novelty claimed consists in passing
compacted lumps of bicarbonate of soda or other alkali, through beer and
similarliquids, in casks, and depositing the same at the bottom, where
it will slowly diRsolve, and the carbonic acid evolved be distributed
equally throughout the liquid. The treatment of beer and other liquids
with bi(;arbonate of soda was not new. It was in common use, and had
been for a long time. The method employed, however, was that of
dropping powdered bicarbonate on top. This was attended with serious
disadvantages. The liqui(l was not thoroughly permeated, and the
powder, floating on top, instantly evolved acid in quantities so large as
to cause overl1ow before the casks could be closed. The patentee
sought lor means to obviate these disadvantages. He saw that if the
bicarbonate could be deposited at thebottolD of the liquid, and its dis
solution retarded, the entire contents of the cask would be equally
treated, and the loss from overflow he avoided. He further saw that if
the:bicarbonate could be compressed into solid lumps it would pass to
the bottom when dropped, and the dissolution also be retarded. Ex
perimenting with this method, he found the reslilt beneficial and satis
factory. Thereupon he applied for and obtained the patent. The nov
elty thus exhibited seems quite 'sufficient to sustain his claim. It is
true that nothing more is clone than charging the liquid with carbonic
acid gas, and this has been done before. But he does it in a different
way, and with different results, producing a better articl€ more econom"
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ically, avoiding all waste. The same objection was made to the Crane
patent, for an improvement in the manufacture of iron. It covered a
hot-blast with anthracite coal. A hot-blast with bituminous coal was
old; and a cold-Glast with anthracite was old. The patentee simply
introduced into the existing process a hot-blast with anthracite. The
change was very slight, but the result was highly beneficial, and the pat
ent, after a severe contest, was sustained, (Crane v. Price, 1 Webst.
Pat. Cas. 375,) has withstood the test of criticism and time, and is as
good authority to-da.l· as when first published. Hull's patent, for a new
process of manufacturing lace, is similar in character. It covered the
use of gas-flame for singeing off the superfluous fibers of thread. Flames
of other substances had been employed a long time. By the use of gas
flame, however, the tibers were more effectually removed, and the lace
given a smoother and finer finish. This patent encountered the same
objection,--want of novelty,-but was sustained in Hall v. Jarvis, Id.
100, which is still qnoted with approval. The reports show many sim
ilar cases. Probnbly no one hus considered this subject with greater
care than Juclge Curtis, who says, (Curt. Pat. 7, 8:)

"'VI' l,ave jllst Sf'pn that, in order to make a new pror-ess or method of
working or producing an effect or result in matter the subject of a patent in
England, a sOlllewhat liheral construction of the term' manufacture' becanle
necessary, by which an improvement in the art, or process of rroakin~ 01' doing
a thing. was made c"nstrudively to be repres('nle,.1 by the term which ordi
narily would meall only the thing itself, when made or donf'. It was douht
less to avoid tile necessity for this kind of cOMtruction that tile framers of
our legislation selected a term which, projJrio vigo1"e, would embrace those
inveni ions, where the particular machinery or apparatus, or tIlt' particular
suhstauce employf'd, wou;d not constitute the discovt:>ry so milch as a newly
illventt'u mode or proeess of applying them, in l't'spe<:t to the order, or posi
tion, or relations in which t1lf'yare used. * * '" This dilticulty is avoiut'd
bv the usp of (,he term' art,' which was intenderl to embrace those illvelltions
where the particular apparatus or materials employed may not be the essence
of the discovpry, but where that PSsence consists in using apparatus or m'l
tf'rials in new prof'esses, methods, or rpJations, so as to cOllstitute a new mode
of outaining an old n·sult, or' a mode of attaining a new result."

And again, at page 15, he sums up the cases as follows:
"It. win be seen that the comprf'hensive proposition laid down by the su

pn'me court '" '" '" emhraces the casf'S where the pro('ess itself presents the
advantages of the change from the old to the new, or where the article manu
factured presents such advantages, or where they appear both in the process
itsPlf and thel'esult of using the process. Thus, if the article made be either
new or better, having different or superior propertips, the advantages are
prf'sented hy the thing itself. '" 'I< '" If the article, as made by the new
process, is of as good or better quality, and cheaper, the advantage of cheap
ness is gained by a more ecolloruical process than the old one, and the im
provement appears in the process, while the article made by it mayor may
not he new; that is to say, mayor may not possess other new properties than
cheapness. "

The line dividing invention from non-invention is very dim, and
cases'lsing near it often present great difficulty. In deciding them
judges have occasionally used expressions which seem extravagant, and

v.39F.no.2-8
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calculated to mislealitSOnle of. them would almost justify.a doubt
whether a majority o(patents issued are valid, and others whetherany
of them are invalid. The decisions, however, are generally hanno
nious. We think it nia'y safely be said that wherever a change in. the
method of making an article of manufacture produces a differerit arid
l)eneticial result, although the differE:)nce consists only in improving or
cheapening the article, il.l1d the change and its advantages had not been
seen or made by others (than the patentee) interested in seeing arid
making it, there is sufficient evidence of invention to sustain a process
patent. Here the effect of the change is to improve, and also to
cheapen. The respondent admits the advantages by adopting the
change. Much reliance is placed by him on Dreyju8 v. BeaTie, 124 U.
S. 60, 8 Sup. Ct. Rep. 390. On first blush this reliance may seem
justified. Closer examination, however, will show that it is not. The
patent there was "for an improved process of imparting age to wine,"
by introducing heat directly to the wine by means of metallic pipes
passing through the casks, instead of the former method of' applying heat
to the cask simply, by placing them in ovens. While the specifications
assert that this change saves time and fuel, and has other advantages,
the case as reported, does not show this. It does show, however, that
precisely the same method of heating water and high wines (to evolve
alcoholic vapor in the latter) had been employed prior to the patent.
The court finds these facts, and says: "There was no patentable inven
tion in applying to the heating of wine or other liquid from the inside
of the cask, the apparatus which had been previously used to heat an
other liquid in the same manner." With such finding of facts the case
could not have been decided otherwise. It would be very unsafe to con
clude from what is said respecting the process that the case would have
been so decided without the facts referred to, and with proof of pos
itive and material advantage from this method of applying heat.

We do not find anything to support the allegation of "defective speci
fication and claim." Nor is the all"gation of "prior use" sustained.
There is some evidence that lumps of bicarbonate ofsoda were used at
Brunjes & Linneworth's brewery before. the complainants' invention;
but it is met by as much, if not more, evidence to the contrary. With
the burden of proof on the respondent this would be fatal, if nothing
else stood in his way, In addition, however, is the important fact
(proved by his own ,.vitnesses) .that the use was .strictly secret. Such
a use is not important. Gaylel' v. Wilder, 10 How. 477; Ada?7/,8 v. Ed
ward-s, 1 FiBh. Pat. Cas. 1.

Do the proofs show infringement? The respondent used lumps of
bicarbonate of soda, as these complainants do, artificially compressed,
soas to for,m a solid mass, wit~out employing cement. This we believe
to pean infringement. The employment of cement in forming the corp.
plainants' lumps is not a part of the patented process, and is not men.,
tioned in the claim. It is referred. to in the specification as an available
aid in solidifying the bicarbonate; it has no other office. The ,lu.mps of
bicarbonate alone are important in the process. It may be more con-
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venient, require less time and less pressure, to use cement in forming
them. The powder itself, however, if slightly moistened, or sufficiently
compressed, will fill the role of a cement, as Dr. Sloane states. What
the complainants discovered and secured by their patent is the use of arti
ficially compressed lumps of bicarbonate of soda or other alkali in the
manner and for the purpose described in the claim. What the respond
ent has done is an infringement upon the right thus secured. A de
cree will therefore be entered sustaining the bill.

THE A. W. THOMPSON.

COL.<\.HAN v. THE IDLEWILD.

(District Court, S. D. New York. June 5, 1889.)

1. COLI,TSTON-STEAM AND SATL-·TACKTNH.
Where a steamer has shaped her course to keep out of the way of a sailing'

vessel on the wind, the latter is bound to beat out her tack.
2. SAME.

The steamer I .. going west in Long Island sound, and rounding Throgg's
point. saw the schooner A. ·W. T. beating west on her starboard tack towards
the south-westward, and when within a half or three quarters of a mile of her
shaped her course to pass astern of the schooner. The latter soon after tacked
to the northward across the steamer's course, and .collision ensued. There
was nothing to prevent the schooner's continuing her former course at least
a quarter of a mile further to the southward. HeLd, that the schooner was in
fault for not beating out her tack. as in effect required by rule 24. The steamer
was also in fault for not observing her tacking, and not keeping out of the
way, as she might !lave done, notwithstanding the schooner's fault.

3. SA~fE-DEATH BY WRONGFUL ACT-CONTRIBUTORY NEGLIGENCE.
The captain was personally in charge of the navigation of the schooner,

and was killed by the collision, In an action brought by his administratrix
for loss of life under the statute of the state of New York authorizing suit
where the deceased might have maintained an action if living, lteld, that
whether or not a maritime cause of action. cognizable in an admiralty court,
could be created by state legislation, this action would not lie, except under
the conditions imposed by the statnte; and inasmuch as by the state law con·
tributory negligence would bar the action in the state courts, the libel for the
captain's death could not be maintained in admiralty.

In Admiralty.
Edwin G. Da1J'is, for libelant.
Butler,Stillman & Hubbard, and Wm. Mynderse, for claimants.

BROWN, J. On the 19th of March, 1887, as the libelant's schooner
A. W. Thompson was beating to the westward in Long IBland sound,
against the wind from W. N. W., she was run into by the steam-boat
Idlewild, also going west, about a mile this side of Throgg's Neck, off
Whitestone docks, and about a half a mile from shore. The vessels met
nearly at right angles. The master, who was at the wheel, was killed
by the faIling spars, and his body picked up from the water. The above
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suits are brought by his administratrix to recover in one suit, under the
statute of this state, for the loss of life, and in the other for the loss and
damages to the vessel and cargo, on the ground that the collision was the
fault of the Idlewild. The Idlewild was on her accustomed route, and
there is no reason to su ppose that she was materially oft' her course. This
fixes with tolerable certainty the distance of the place of collision from
shore, and both sides agree that it was abreast of Whitestone docks. As
the steamer was going at the rate of about 15 knots with the tide, it could
not have been n;ore than from 4 to 5 minutes from the time when the
schooner was first seen when the steamer was rounding Throgg's Neck,
until the collision. \Vhen first seen she was sailing S. W. towards the
Long Island shore on her starboard tack. After the Idlewild had got
around Throgg's Neck, and headed westerly on her usual course, she
had the schooner on her port hand, going southward, and further away
from the line of the Idlewild's course. The situation was, therefore, one
of absolute freedom from danger, as the steamer's course took her astern
of the schooner. Thereafter the pilot's attention was for a short time
diverted from the schooner, and the second pilot was engaged in making
up the log; so that when their attention was next directed to the schooner,
it was observed that she had come about upon her port tack, and was
sailing to the northward directly across the steamer's course, about 500
feet distant, and about two points on the steamer's port bow. The steam
er's engines were immediately reversed full speed, and her helm put hard
a-starboard, to endeavor to go under her stern, hut collisioll ensued.
There was abundant water for the schooner for more than a quarter of a
mile further to the southward. There were no other vessels in the way,
and there were no circumstances that within rule 24 (new article 23) inter
fered with her continuing on herprevions starboard tack. Her change
to the port tack must have been made withill less than three minutes of
the collision, and within less than 300 yards of the steamer's course, and
after the steamer's course was shaped so as to clear her. Such a change
was a plain violation of the spirit of old rules 20 and 23, (new articles
17 and 22,) and of the unquestioned rule that requires sailing vessels in
the near presence of other vessels bound to keep out of the way I to beat
out their tacks, when the}'e are no exigencies of navigation to prevent it.
The Emp'ire State, 1 Ben. 57, 61; The W. C. Redfield, 4 Ben. 227, 229;
The Clara Davidson, 24 Feel. Rep. 763; The Bridgeport, 6 Blatchf. 3, The
R. R. H-iggins, 1 Low. 290; The Isle of Pines, 24 Fed. Rep. 498, affirmed
on appeal. The Idlewild also must be held to blame for not maintain
ing a proper lookout. Had this been done the schooner would have
been observed when she first tacked, and the steamer would have had no
difficulty in keeping out of the way by going either to the northward or
to the southward of her. This fact, however, does not free the schooner
from blame. There were no other vessels that required watching. The
steamer had a right to assume that the schooner would keep on her
former starboard tack. There was no danger from her whatever so long
as she preserved that course. The. steamer was thereby misled as to the
schooner's intentions. Wben the latter tacked, she adopted a maneuver
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that was certain to result in collision, unless the steamer at once adopted
new measures to avoid it. Both, therefore, .were guilty of fault directly
contributing to the co1lision,-the schooner in not beating out her tack,
and thereby misleading the steamer; the steamer, for not maintaining a
constant lookout, which the law and the policy of navigation require
shall be rigidly enforced. For the damages to vessel and cargo the libel
ant is, therefore, entitled to half damages.

As respects the. claim for the loss of life, I do not find it necessary to
consider the question reserved in the cases of The Harrisburg, 119 U. S.
199,7 Sup. Ct. Rep. 140, and The Alaska, 130 U. S. 201, 9 Sup. Ct. Rep.
461,-whether a libel in rem will lie for a loss of life through negligence
under a statute like that of New York, which gives an action for dam
ages not exceeding $5,000 and interest, to be recovered by the personal
representatives, in a case like this, where the negligence and the death
arose upon navigable waters within the limits of the state. Nor is it
necessary to consider whether an act of negligence which by the maritime
law of this country, as declared by the supreme court, constitutes no
maritime tort as respects the libelant or any survivors of the deceased,
can under the United States constitution be made a maritime tort cogni
zable in the admiralty by state legislation; or whether, if an action in per
sonam Wfre maintainable in the admiralty under such statutes, on the
ground that the negligence was thereby made a maritime tort as respects
the libelant, the remedy for such a tort in the courts of admiralty might
not be in rem also, in accordance with the ordinary course of remedies un
der the maritime law of this country. Holmes v. Railway Co., .5 Fed.
Rep. 81; The Garland, Id. 924; The Clatsop Chief, 8 Fed. Rep. 163; The
E. B. IVard, 17 Fed. Rep. 456; The Mrlnhassei, 18 Fed. Rep. 920; 'l'he
Sylum Glen,\:) Fed. Rep. 335; The Cephalonia, 29 Fed. Rep. 334; Butler
v. Steam-Ship Co., 130 U S. --, 9 Sup. Ct. Rep. 612, 619. The ac
tion rests entirely upon the state statute. Any defense, therefore, that
would bar recovery in the state courts, with reference to which the statute
must be deemed enacted, must be held equally good in the admiralty.
Besides this, the very language of the New York statute contains the
proviso that the wrongful act, neglect, or default shall be "such as would,
if death had not ensued, have entitled the party injured to maintain an
actiOll to recover damages in respect thereof." Laws N. Y. 1847, p.
575; c. 450; 4 Edm. St. 526; 7 Edm. St. 591. As the action rests
upon the statute it cannot lie except under the conditions which the
statute .imposes. The Edith, 94 U. S..518. The well-settled law of this
state at the time the statute was passed, and now, forbids a recovery of
damages by a plaintiff chargeable with contributory negligence. In this
case the master was at the wheel,und in command. He was perSOll
ally chargeable with the negligence for which I have held the schooner
liable. It therefore. follows that the action for loss of life must be dis
missed. Decrees may be taken accordingly.
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CHURCHILL et al. v. THE AI.TENOWER.

ADAM et al. v. THE ONTARIO.

(Circuit Court, E. D. Louisiana. June 13,1889.

1. COJ,J,TSION-STEAMER AND VESSEL AT ANCHOR. •
The bark O. was anchored III the South pass of the Mississippi river.' Miont

So mile above the jetties. close to the eastern bank. in the usual and proper place
for vessels anchoring in the pass. She lay with helm lashed aud bare masts.
The steamer A. was coming down the pass in the middle of the channel, and
when one-fomth of a mile above the O. the A's steering apparatus became de
ranged. because a nut worked off from one of the buckle screws attaching the
starboard rudder chain. She became unmanageable and sheered towards the
O. Her engines were reversed. and she was backed. but her headway was not
lessened. and she struck the O's bow. causing damage to both vessels. The
A. was furnished with an additional and after-steering gear, ready to be used,
and taking but a moment to be put in gear for use. provided a man was stand
ing by to put in the necessary pin. On this occasion no one was by, and, al
though it was connected before the collision, it was too late to have any effect.
Held, that the A. was in fault. because her steering gear was not properly se
cured, watched. or inspected, and because she did not keep her after steer
ing gear in readiness for instant use; and that the O. was not in fault.

2. SAME-DUTY OF VESSEL AT ANCHOR.
As the A. approached the O. the master and others on board the A. called

out to the 0. to payout her cable so as to drop astern, out of the way. but
there was no watch on the O. to take such steps. The A. was nearly straight
with the 0" and the A's pilot. who was in charge of her navigation, gave no
order to the O. to payout cable, but was sailing the A. to pass the O. as she
lay, and on the supposition that the latter should not move. Under the
evidence it was doubtful whether dropping astern by the O. would have
avoided'the collision, or would have made it more certain and damagin~.
Held that. although the O. was in fault in not having an anchol' watch, thlS
did not con tribute to the collision.

In Admiralty•.
James JfcConnell, for libelants.
Joseph J\ Hornor, for claimants and cross-libelants.
Before LAMAR, Justice, and PARDEE, J.

FINDINCiS OF FACT.

PER CURIAM. These causes came on to be heard on the libel, cross
libel, answers, record, and evidence, and were argued; whereupon the
court doth find the following facts:

FiTst: The Ontario, a British bark of --- tons burden, and 170
feet in length, on her first voyage to the port of New Orleans, being in
ballast and seeking a cargo, arrived at the mouth of the South pass of
the Mississippi river on Friday, February 11, 1881; was towed in
through the jetties and into South pass under the guidance of a bar
pilot, and was by him placed and anchored, with a single anchor and
chain, in said pass, about a mile above the jetties, close to, and broad
side with, the eastern bank, not less than 500 yards above the light-house,
and below the island at the head of the pass, in the usual and proper
place for all vessels anchoring in the pass, and as required by the rules
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and regulations established by the South Pass .Jetty Company, and then
in force under authority from the secretary of war, pursuant to the pro
visions of the act of congress approved June 1, 1874. Other vessels
were anchored along the eastern bank, above and below the Ontario.

Second. After coming to anchor, as above stated, the Ontario lay with
helm lash{!d and masts bare of sails; and remained so anchored until
the next day, between the hours of 2 and 3 o'clock P. M., when she
was run into by the British steam-ship Altenower, nnd so severely
damaged on the port bow and side, just at and below the water
line, that she had, after being towed to the port of New Orleans, to be
put in dock and repaired. The damage to both vessels was caused
mainly by the anehor of the steam-ship Altenower, which, falling be
tween the vessels as they collided, crushed in aud tore agunder the
wood-work of the hull of the Ontario, on her port bow and side.

Third. At the time of the collision the Ontario was well manned, of
fleered, and equipped. 'fhe crew were all off watch, and were all be
low, except the steward, who was on deck, but not on duty. The
captain had gone ashore to the telegraph station, situated at the head
or inner end of the jetties, in order to communicate by telegraph with,
and receive instructions from, the agents of the owners of the bark in
New Orleans. The wife and three children of the captain of the On
tario were on board that vessel.

Fou.rth. At the time of the collision, the weather was sunlight, clear,
and fair. South pass, above the jetties, is a narrow pass about 10
miles long, from 2\H to 37 feet deep, and, at the place where the On
tario was anchored, 680 feet wide. The current was about three to
four miles per hour. The wind was down the pass. The navigation
of the pass is not dangerous, except to vessels drawing nearly the water
of the shoalest parts of the channel, and is not dangerous to vessels at
anchor along the eastern shore, except from the liability of large steam
ships goiug down the pass to sheer in shoal water, or to meet with ac
cident to the steering apparatus, aa in the case of the Altenower. Op
posite where the Ontario was anchored the channel runs closer to the
west side than to the east side of the pass.

Fifth. The damage to the Ontario resulting from the collision was
the sum of $7,194.72.

Sixth. The Altenowerwas a British iron propeller steam-ship of--
tons bur(~en, and 340 feet in length, on voyage from New Orleans to
Liverpool, and, at the time of the collision, was descending the South
pass, about the middle of the channel, at the rate of between eight and
nine knots an hour, and, when about one-quarter of a mile above where
the Ontario lay, the steering apparatus in use on the Altenower be
came deranged, because a nut worked off from one of the buckle screws
attaching the starboard rudder chain, i. e., a nut fell off from the bolt
that c.onnected or held the chains by which the tiller of the stearn-ship
Altenower was operated, causin~ the steam-ship to sheer to port and
become unmanageable; and ordinary attention and care was not used
in securing the mit to prevent its falling off. As it was neither riveted
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or pinned on, nor properly watched or impected, the nut was liable
to work off with the movements of the chain.

Seventh. The Altenower was furnished with an additional and after
steering gear, ready to be used in case of need, and taking but a
moment to put it in gear for use, provided a man was ::;tanding by
to put in the necessary pin. On this occasion no one was by or near
the said steering gear, and, although it was connected before the collis
ion, it was not connected until after unnecessary delay, and until it
was too late to affect the collision.

Eighth. As the Altenower sheered to port, and did not mind her helm.
her engines were reversed, and she was backe(l, but her headway with
the current was not lessened so but what she made towards the bow of
the Ontario. which she soon struck with great force, inflicting the dam
age aforesaid, and damaging herself in the sum of $18,316.05.

Ninth. As the Altenower approached the Ontario, the master of the
Altenower and others on board of her called out to the Ontario to light
or payout her cable, so as to drop astern, out of the way; but there was
no watch on the Ontario to take any such step, and this hail of persons
on the Altenower was disregarded. At this time the Altenower was
nearly straight with the Ontario, and the pilot in charge of the naviga
tion of the Altenower gave no order to the Ontario tf' payout cable, but
was managing and sailing the Altenower to pass by the Ontario as she
lay, and on the expectation and supposition that the latter should not
move; and, under the evidence in the case, it is uncertain and doubtful
whether the dropping astern at this time by the Ontario would have
avoided the collision, or would have contributed to make it more certain
and damaging. The court, therefore, finds as a fact that, although the
Ontario was in fault in not having an anchor watch at the time and in
the place where she was anchored, yet that this fault did not, under the
evidence in this case, contribute to the collision, and that, so far as 13aid
collision is concerned, the Ontario was not in fault.

Tenth. There is and was, near the mouth of the Mississippi river, a
safe anchorage out of the track of vessels, where ships awaiting orders,
or otherwise detained, can safely lie,i. e., at the head of the passes, about
10 miles above where the Ontario Was anchored, or.outside of the jetties
in East bay or West bay.

Eleventh. The failure of the Alt'enowerto properly Secure the nut de
scribed in the sixth finding was thl:limmediate cause of the collision, and
the failure to have a watch over the after steering gear contributed to the
collision.

And the court finds, as conclusions of law:
First. That the Altenower was in fault, in that her steering gear in use

was not properly secured, watched, or inspected; and because, wh€m sail
ing through such a long, narrow, and shoal channel as the South pass
ehe did not keep her after steering gear in readiness for instant use in
case of emergency.

Second. That the Ontario was not in fault so far as the collision afore
said was concerned'.
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Third. The libel filed by George and John Churchill against the
steam-ship Altenower should be maintained, and that said libelants
should have and recover from the claimants in this case, and their sure
ties un the release bond of the steam-ship Altenower, the sum of $7,194.72,
with interest thereon at 5 per cent. from the 12th day of February, 1881,
and all cost of suit.

Fourth. That the cross-libel filed herein by John Birney Adam, Alex
ander Chiras Adam, and Thomas Adam, Jr., owners of the steam-ship
Altenower, against the bark Ontario, should be dismissed, with cost".

Fifth. The following decree should be entered in the case: Consider
ing the aforesaid findings of facts and conclusions of law. the court doth
order, adjudge, and decree that George and John Churchill, owners of
the bark Ontario, libelants herein, do have and recover from the steam
ship Altenower the sum of $7,194.72, with 5 per cent. interest thereon
from February 12, 1881, till paid, and all costs of suit. And whereas,
said steam-ship Altenower was seized on the libel in this case, but was
released and restored to her owners on giving bond and security to re
spond in damages, it is further ordered, adjudged, and decreed that
John Birney Adam, Alexander Chiras Adam, and Thomas Adam, Jr.,
owners of said steam-<;hip Altenower, and claimants herein, and Bradish
Johnson and Victur.l \1"yer, their sureties on said release bond, be con
demned in solido LO pay the foregoing judgment: provided, however,
that the said Victor Meyvr and the said Bradish Johnson shall be held
liable under the judgment only in the sum of $7,500 each. It is further
ordered. adjudged, and decreed that the cross-libel of John Birney Adam,
Thomas Adam, .Jr., and Alexander Chiras Adam, filed herein, be dis
missed, with costs. Execution may issue upon this judgment and decree
after 10 days from filing hereof.

SWEENEY et al. v. THOMPSON et al.

(Circuit Court, E. D. LouiBiana. June 24, 1889.)

1. GENERAT. AVERAGE-BoND-SEAWORTHTNESS OF VESSEL.
In a libel on a general average bond. the evidence of libelant was that the

steam-boat ran over some concealtJd obstruction which carried away her
wheel. and broke her rudders and shaft. so that she became helpless. and had
to be towed to a port, put in dry-dock, and repaired. The respoudents con·
tended that the steam-boat was unseaworthy at the time of the disaster. and the
inquiry was confined to the question whether or not the shaft of the steam
boat was seaworthy. The evidence of the engineer. firemen, second mate,
and master and others, who were on duty, was that the steamer collided with
some unknown obstruction. and this was corroborated by persons who exam
ined her after she was in dry doek. and found bruises on her hull. Respond·
ent's witnesses testified that they had examined the boat, and found no bruises
on the hull, but there was no direct testimony contradicting the engineer, fire
man, master, and others. Held, that the preponderance of evidence was in
favor of libelant.
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2. SAME~EvIljENCE OF SEAWORTIDNESS.
The shaft. when it broke. gave way suddenly, as if ,from a sudden applica'

tion of exterior force. and it appeared that when it broke the iron was fibrous,
showed no crystalization. and, had the appearance of a sudden break. rather
than that of a slow and gradual giving way. The proof was that. when a
shaft gives way from natural wear, the process is gradual. and shows itself
on the outside by a crack. and by the working loose of the wedges which
tighten the flanges around the shaft. and that notice of such giving way is
always conveyed to the engineer and master by a wabbling of the wheel af
fecting the machinery. An inspection of the boat shortly before the accident
showed no signs of defect. and t4e wedges had not worked loose. and there
was no wabbling of the wheel. It was conceded that the shaft had a welding
defect at the place of fracture, but the testimony showed that the solid part
of the shaftat the point of fracture had two and one-half times the strength
required for balancing the strain required of it to perform its work. Held.
that the evidence showed that the shaft was seaworthy.

3. SAME-BASIS OF AVEHAOE.
The evidence showed that the steam-boat had lost her motive power. and

was in a leaky condition, not in any port or harbor, and could only reship, if
at all. on transient boats. Held, that ship and cargo were in peril. and the ex
pense of towing her to port formed the basis of a general average.

4. SAME.
The fact that the port of refuge and the port of destination were the saIlle

makes no difference.

In Admiralty Libel on a general average bond. On appeal from
dirtrir' r,ourt.

W. ! Flowe and J. R. Beckwith, for' libelant~.
Percy RU0drt3, for l't~pondents.

PARDEE, J. The libel in this case is one in personam on a general av
erage bond. Among the suitable allegations to such suit, the libel pro
pounds that-

"Soon after, said steam-hoat proceeded on her voyage to New Orleans with
said cotton and other lots <If cotton and cargo aboard, when afterwards, on tile
12th of Fehruary, l~~d, in eomin~ out of 011 riv("r, her usual Hnd proper
COllrSP, she suddenly ran over some unknown olJstruction or object concealed
lleneath the waLeI' in the uS\lal ('iIa1llJeJ, which carried away her wheel, and
broke Lhe rudders, beside doiug SerlOllS damage to lH'r machinery, and causing
her hull Lo ieak very hadly. and she was left in a disabled and helpless con
dition; that it llecarne neeessary, in order til save said stpam-boat and her cargo
from total loss alld destrudioll. t,o have her Lowed to New Orleans bv another
stf'am-boat, the .Tohn II. Hanna. a di~t;lll('e of some --- miles: }md said
steam-hoat Corona was kaking so lladly that it was absolutely necessary to
kepp all tile boat's pnll1ps at work trom the time of the acdd(·nt until her
cargo was discharged and silt' was plat'ed in the dry-dock for necessary repair~."

The answer admits a large portion of the facts propounded in the libel
to be true. As to others, it neither admits nor denies, for want of infor
mation on the subject, but requests full and legal proof thereof, and then
denies liability because of the said averll.ge bond, or for any other cause
growing outofthe lacts alleged in said libel-

"For the causes and reasons following, to-wit: That said steamer Corona
at the tlllIe she received the said cotton of respondents un board. and during
her said subsequent voyage, was not staunch and strong; and was not in con
dition to safely reci'i ve and transport said cotton. as was implied in holding
herself uut as a common carrier, and so recd ving said cotton for carriage.
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but, on the contrary, that the said steamer was, when she received said cot
ton and during bel' sail! subsequent voyage. in an unseaworthy condition; and
that her said disabled condition, and the said alleged necessity of being towed
to the port of New Orleans. and all of the alleged costs, expenses, and sacri
fices. were caused by the unseaworthy cundition of the steamer, and particularly
by the fact·tllat the 'shaft of the engine of said steamer was defective. and
wholly insufficipnt to withstand the labor and strain devolving upon it in the
ordinary course of. the voyage she was then engaged in.-thereby rpndering
said stpanier unseaworthy, and liable for all the costs, expenses. and sacrifices
alleged in said libel." - ,

The issue thus made by the libel and answer is as to the seaworthiness
-of the Corona at the time of the disaster alleged. To this iSilue the evi
dence.in the case has been wholly directed, and on it the case has been
tried in the district court, and argued in this court; and not only has
the issue up to this time been confined to the question of seaworthiness,
but it has beep ,particularly confined to the single question as to whether
-or not the shaft 01 the CQrona was seaworthy. In the briefs filed in the
case, one or two other questions affecting the liability of the defendants
have been su~gested and argued.

On the ql,lestion of seaworthiness, the following facts appear from the
-evidence:

}i'i1'8t. That at the time of the disaster by which the Corona lost her
wheel the boat collided with some unknown obstruction in the river.
This appears by the evidence of the engineer, fireman, second mate, and
master, all on duty at the tillie, and by the evidence of the carpenter,
stevedore, and mate, officers of the boat, who were observers of the dis
aster. It is not opposed by any evidence on the part of any person on
the boat; it is only contradicted by theories and experiences of experts.
The fact is corroborated by the independen t fact shown by the testimony
of several witnesses, who examined the vessel after going into the dry
dock with regard tf) the injuries the hull of the boat received. From
two of these witnesses I quote:

Oris 1. McClellan says he is in the dry-dock business. Has been for
the last 13 years. His dock ie the Ocean dry-dock, in which the Corona
was placed alter the accident under investigution. "Examined her after
she was in the dock. On her starboard bow there was a mark of bruises,
as if she had heen struck by some o~ject that extended several feet in the
back from the bow, and it was a large spot, I should judge about three
feet square, and there was a little break away from it running under the
boat. One of the balance rudders-the balance part of the rudder-was
broken in the end, and split up to such an extent that it necessitnted the
putting in of a new piece, and the strengthening of the stock. This rud
der extends forward under the stern of the boat, forward of the wheel.
It was that part of the rudder which would naturally be struck by any
object that struck the bow of the boat, and run under the boat." In
concluding his testimony he says:

"I should infer she struck some object in the river, which struck her in the
bow. glanced under her, th"n struck the rudder, then rose up and tore this
wheel out, catching on the shaft of the wheel, and tore it out. I sliould jUdge
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itcametIpbetwellll the hnll ohheboablnd the wheel. Whenit got from
nnderneath the boat; its <buoyancy naturally got it up und~r the wheel, and
broke it off." .

Victor Junior swears that be is foreman of the Ocean dry-dock. Has
been in the business for 14 years. He examined the Corona when it was
placed hI the dock. Says:

"All the marks that I saw on' the Corona when sbe came in were on the
starboard side. We were on the deck of the dock, and wh!'n she clHoe up out
of the water far enough we saw it, and it was bruised. It looked at first like
a scratch, but when it got up it was a great bruise on the atal'board side. One
of her rudders was damaged. "

There are three other witnesses who testify for the libelants that the
bruises on the Corona (as Rworn to by McClellan and Junior) existed as
claimed.

The respondent produces four witnesses, who testify that they exam
ined the hull of the Corona when she was in the dry.dock, and found no
evidence of any late bruises or collision on the hull, but none of them
swear as to injury to the rudder.

In the record is the report of a survey on the Corona, held on Febru
ary 16th, after the accident, at New Orleans, by D. H. Connors, then
inspector for the New Orleans Board of Underwriters, and O. F. Vallette,
ship-builder, in which it is certified as follows: "After careful examina
tion, we find the shaft broken, cylinder timbers, plumber-blocks, and
cams and rudder on port side broken, and when in dock we found four
planks on starboard side forward broken." Some weight must be given
to this certificate, although Connors' evidence in the record is not very
satisfactory as to any actual examination made by him, and Octave Val
lette (presumably the ship-builder O. F. Vallette) is one of the four wit
nesses of the respondent testifying that on examination of the Corona in
dock they found no evidence of any late bruises or collision. Connors,
in his original examination as a witness, testifies to marks and bruises
on the hull, and to the removal of three or four planks, but said: "There
were no marks of an impact with anything." When recalled, he testi
fied that the broken planks and the pieces thereof showed evidence of a col
lision, and to the questIOn, "Could you observe on the bottom of that
boat, taking into consideration these bruised planks, anything else that
the boat had gone over some obstruction of some kind?" answered,
"Well, yes; there was a crease as if she had passed diagonally across to
port."

Considering all the evidence on the matter of bruises on the hull of
the Corona in its bearing on the question of collision by the Corona with
some obstruction at the time of the accident, the preponderance is largely
on the side of the libelants. Asa general rule, witnesses who do see out·
weigh witnesses who do not see. It was impossible, it seems to me, for
Mr. McClellan and his foreman to be mistaken, under the circumstances,
in a matter of this kind.

Second. The shaft of the Corona when it broke gave way snddenly, as
if from a sudden application of exterior force. It appears that where
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the shaft broke the iron was fibrous, showed nocrystalization, and had
the appearance of a sudden break, rather than that of a slow and gradual
giving way. The proof is that,' where a shaft gives way from natural
wear and giving out, the process is gradual, and invariably shows itself
on the outside by a crack, and by the working loose of the wedges which
tighten the flanges around the shaft. The evidence also shows that no
tice of such gradual giving way of a shaft is always conveyed to the
engineer alld master by R wabbling or irregular motion of the wheel
affecting the machinery. So far as this particular shaft was concerned,
the evidence is to the eIted that an inspection shortly before showed no
signs whatever of defect; that the wedges had not worked loose; and that
no notice whatever was given to the engineer of any deflection in the
shaft by any wabbling of the wheel or peculiarity in the engines. To
this showing on the part of the libelants the respondents have naught to
ofter hut the theory and experience of alleged experts.

Third. While it is a conceded fact that in the shaft of the Corona
there was a welding defect at the place of the fracture, yet it is mathe
matically established in the case that, notwithstanding this welding de
fect, the solid part of the shaft, which was suddenly broken at the time
her wheel was lost, at the point of fracture had nearly two and a half
times the strength required by well-recognized formulm for balancing the
computed torsion and strain required of it to perform its ordinary duty
in the navigation of the Corona. In this the mechanical engineers, who
have testified in the case on both sides, substantially agree. Upon these
facts, the conclusion is inevitable that the shaft of the Corona at the time
of the disaster in question was seaworthy; that is, was sufficiently staunch
and strong to withstand the ordinary perils of navigation. There is in
the case a field for conjecture well opened up by the testimony of experts,
and by the lear'1ed and ingenious argument of proctor for respondents.
However, it is a field in which no certainty is to be attained, and into
which the court does not feel called to enter. The whole case depends
entirely upon the construction and effect to be given to the evidence.
The district judge considered it, and seems to have had no difliculty in
determining in favor of fact, as against the argumentative case presented
by the respondent. His conclusion and judgment are entitled to great
weight.

Smce the original submission of the case, the pleadings have been
somewhat amended, llew evidence taken, and it is now claimed that, if
the court shall find that the Corona was seaworthy, yet the libelants
ought not to recover, because, although the disaster was caused by a
collision with some obstruction in the river, yet, as the leaks of the
Corona were soon under control, and the boat itself was brought to shore
and tied up, the cargo was it! no danger, and could easily have been re
shipped, and that, therefore, the towing expenses of the ship and cargo
to New Orleans could not be the basis of a general average. I have read
the additional evidence, and have examined the numerous cases cited in
the briefs, and have consulted the text-books; and, considering it all, I
have no trouble in concluding, on the case as made by the evidence
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herein, that as the Corol1a had entirely lost her motive power, and was
in a leaky condition, not in a~.yport:Ofharbor of refuge, and could only
reship, if at all, on transient boatEl, as a whole, ship and cargo were in
peril, and extraordinary services and expenditures were necesEntry for ehe
oommon safety of ship and cargo; and as these services were rendered,
and these expenditures were made, the case is properly one of general
average. That the port of refuge and the port of ,destination were the
same maIres no material difference. Where it is possible to save the
ship as well as the cargl?! it is doubtful if the master should be criticised
for not separating them, even if he have an opportunity, If he does
separate them under such circumstances, the ship does not thereby lose
her claim for general a:verage. In the present case the evidence does not
showthat any reshipment ought to have been n~ade, or could have been
made without largely increased expenses. Let a decree be entered for
the libelants as prayed for in the libel.

THE CIAMPA EMILIA.

MORAN et al. v. THE CIAMPA EMILIA.

(District Gourt, S. D. New York. May 29. 1889;)

TOWAGE-COUNTER-CLAIM FOR DAMAGES-ADMIRALTy-PRACTICE.
Since, in a suit for towage. the defendant, who has a counterclaim for dam

ages for negligent performance of the contract, in excess of the libelant's
claim, cannot recover his full damages by answer, but only by Moss-tibet. and
as he cannot split up his cross-demand. but must try it in the cross-suit. he is
-entitled to have the libel and cross-libel heard together. if bronght in the
same court. If brought in different courts. jud.c:ment on the libel for towage
should be stayed until reasonable opportunity had for the trial of the larger
counter-claim in the cross-action.

In Admiralty. Libel for towage.
Hyl.and &- Zabriskie, for libelant.
Wing, Shoudy &- Putnam, for claimants.

BROWN, J. The libelant sues for $250, the agreed price for towing the
ship Ciampa Emilia from New York to Philadelphia, in November, 1888.
On the trip the Ciampa was damaged in an amount much beyond the
contract price, through the alleged negligence of the libelant's tug. The
answer admits the agreement to pay $250; but it alleges a contract to
tow safely, the non-performance and violation of that contract, the con
sequent damage, and the pendency of a suit in the Eastern district,
brought by the claimants against the libelant's tug in rem, to recover
damages much in excess of the price of the towage. The claimants in
the suit last named having bonded the vessel and given security for the
damages claimed in the Eastern district, now move for judgment here
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upon the pleadings and on the above facts. In libels on contracts for
towage or for transportation, damages may be recouped in the same action
to the extent of the contract price; but, if the carrier has caused damage
in excess of the contract price, the claimant can only recover the excess by
an independent libel. In Nichols v. Trcmlett, 1 Spr. 367, it is said, more
over, that since he cannot split up his demand, and litigate the same
question twice, if the owner "voluntarily submits his claim for damages
to the court in the suit for freight to extinguish the libelant's claim, he
cannot atterwards maintain a suit for the excess." Kennedy v. Dodge, 1
Ben. 311. In Bradstreet v. Heron, Abb. Adm. 209, BETTS, J., says, in
regard to a negligent damage of the carrier, that the owner of the goods
is "entitled to withhold the freight, either by way of recoupment of dam
age or upon the ground that the libelant cannot maintain an action on
the contract without showing that its requisitions have been fully com
plied with on his own part." It is now the settled practice, however,
upon delivery of all the articles, though damaged, to allow the freight
upon compensation for the damage, either by way of recoupment or by
way of cross-libel, according to the amount of damages. Whatever may
have formerly been the practice in common-law actions, it is manifest,
upon principles of natural justice, that an owner of property which has
been damaged in a larger sum than the freight or towage price ought not
to be required to pay moneys to the wrong-doer while the latter is owing
him a larger sum for damages in the same transaction. Under the Code
of Civil Procedure in this state, and in many others that allow a counter
claim to be set up in the answer, both demands are adjusted in a single
suit. As the practice in the admiralty, however, requires independent
libels, the court, which proceeds upon equitable principles, should se
cure the same result, so far as the proper regulation of the practice will
permit, viz., by trying the two causes together, as it may do, where both
suits are in the same court; or, if they are in different courts, by staying
the entry or execution of a "decree in the one suit until there is reason
able opportunity for the other to be heard. 'J'he Tubal Cain, 9 Fed. Rep.
834. As the larger suit for damages is pending in the Eastern district,
no decree should be entered here until the right of the present claimants
to damages is adjudicated there. Both claims proceed from the same
transaction. The present libelant is not entitled to be paid his towage, ex
cept upon making at the same time compensation for the damages in
flicted. He is not equitably entitled to call for the claimants' money for
freight, and turn the latter over to the bond or stipulation given in the
other suit, in which by litigation he may postpone recovery for a consid
erable period, and at last po~sibly involve the claimant in an entire loss
through the failure of the security given. An order may be taken providing
for the entry of a final decree for the amount of the towage, with interest
and costs, upon the determination of the suit in the Eastern district; the
amount thereof to be paid upon satisfaction on the part of the libelant of
any decree therein recovered against him.
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CLARK V. Tm: RUTH.

(District Court, D. New J(ff'sey. May 25, 1889.)

PILOTS-WAGES-WEIGHT OF EVIDENCE.
Where the sale question arising upon It libel by It pilot for wages is as to

when the rharterers informed the libelant that he was to look to one of the
charterers individually for payment. and the two charterers directly contra
dict the libelant. there being no other testimony on that point. the witnesses
being equally worthy of credit, the weight of evidence is against the libelant.

In Admiralty. Libel for wages.
Anson B. &tewart, for libelant.
Bedle, Muirheid & McGee, for respondent.

W AI,ES, J. The libelant sues to recover a balance of wages alleged to
be due to him for two months' services as a pilot on board the Ruth.
The contest is whether he has a lien on the vessel, or must look for
payment to the person who employed him. He says that he was em
ployed by Lamson, who acted as master, but that he did not si~ any
shipping articles, and that he rendered the services sued for The de
fense is that he undertook the employment on a special contract, and on
the personal credit of Lamson,-one of the charterers of the boat,-and
without the knowledge of the owners. The testimony is made up of
positive and contradi0ting assertions. The libelant admits that he knew
before going on the boat the character of the business she was to be en
gaged in, but that he was ignorant of the precise terms of the agreement
between Lamson and Leslie, who had jointly chartered her, until some
time afterwards. Lamson and Leslie both swear that before the libelant
engaged as pilot, he was made fully acquainted with everything concern
ing the business, and that he was to receive his pay from Lamson. They
also say that he was incompetent, and of no use as a pilot, except that
the presence of a licensed pilot on board was required by law. The
boat was unsuccessful, and her charterers ran in debt. The question of
fact is narrowed to the single one as to the time when the libelant was
informed of the terms of the agreement between Lamson and Leslie, and
that he was to look to Lamson for his wages; and on this point, the par
ties to the contract, including Leslie, being the only witnesses, and all
being entitled to equal credit, the weight of the evidence is against the
libelant, and his libel must therefore be dismissed.
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FLEITAS v. MEI,LEN et al.

(Circuit Court, E. n. Louisiana. June 12,1889.)
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1. HUSBAND AND WIFE-MORTGAGE BY HUSBAND TO WIFE-DISCHARGE TN BANK'
RUPTCY.

Under a marriage contract, the wife took a mortgage for money, being a
part of her paraphernal estate. received by her husband at the time of mar·
riage. The mortgage was recorded, and afterwards the husband was dis·
charged as a bankrupt. but the wife had no connection with the bankruptcy
proceedings. After his discharge the husband acquired the land in contro
versy, which he mortgaged to defendant. Afterwards the wife obtained judg·
ment of separation of properlY against the husband for the amount of her
mortgage, and seized and sold the land, purchased it herself at the sheriff's
sale. and sued to prevent defendant from enforcing his mortgag"e. He d. that
the lien of the wife's mortgage. so far as it applied to the husband's after-ac
quired land. was acquitted by his discharge in bankruptcy.

2. BANKIWPTCy-'VHO MAY PLEAD DISCHARGE.
In such case the bankrupt's discharge might properly be urged by the de·

fendant.

In Equity. On bill for injunction.
J. R. Beckwith, for complainant.
T. J. Semmes, for defendants.

BILLINGS, J. This is a case presenting the question whether a debt
which the husband owed to the wife for a portion of her paraphernal es
tate, received by him at the time of marriage, was, so far as relates to a
lien upon his alter-acquired real estate, acquitted by a discharge in bank
ruptcy. On the 6th day of February, 1868, the complainant, then Mary
Corinne Warren, was married to Francis B. Fleitas. The marriage and
residence of the parties to the marriage were within this state. There was
a marriage contract, by which, as well as by the law of Louisiana, the wife
had a mortgage upon the husband's property for the sum of $20,000 of her
money received by him at the time of the marriage. Subsequently, Sep
tember 20, 1870, when the constitution of the state had abolished tacit
mortgages, this mortgage was duly recorded in the parish where the prop
ertyin dispute in this case is situated. Some time in the year 1877 the hus
band, Francis B. Fleitas, was discharged as a bankrupt." It does not ap
pear that the complainant, by any act of hers, connected hersell with the
proceedings in the bankruptcy of her husband. Subsequently to the dis
charge, the husband, Fleitas, acquired the two plantations, which are the
SUbject-matter of this suit. In 1884 he executed a mortgage npon them
known as the Richardson mortgage, to which the complainant is not a
party. In 1887, September 10th, the complainant obtained a judgment
of separation of property against her husband, Francis B. Fleitas, for this
amount $20,000 of the wife's paraphernal property, with a declared priv
ilege, and seized and sold the property, the two plantations in dispute,
purchased them herself at the sheriff's sale, and now files this, her bill,
to prevent the defendants from enforcing the Richardson mortgage
against the property so purchased by her. Thus is the question pre-

v.39.1f.no.3-9
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sented, whether the husband's discharge in bankruptcy included and op
erated upon the wife's debt, so far as 'relates to any lien upon after-ac
quired land.

An attempt was made on the part of the respondents to show that
there had been an erasure of the wife's mortgage. But no authority was
shown for the erasure from any court of competent jurisdiction, nor was
there any proof that the complainant had been a party to any such pro
ceeding, and therefore the sale question is as to the effect of the discharge.

It is urged by the complainant that it is not competent for anyone, save
the bankrupt, to plead his discharge. The right to plead the discharge,
so far as relates to a mere judgment establishing indebtedness, is un
doubtedly in the bankrupt alone. As is urged in the brief filed by the
complainant's solicitors, this plea is, in this respect, like that of infancy
and the statute of frauds. The reason is that, though the discharge of
a debtor extinguishes the legal obligation for payment, the moral obliga
tion to pay still rests upon the debtor, and no one can elect for him to
disregard that obligation. This has relation solely to the right of a cred
itor to recover a personal judgment Jor a debt against a discharged bank
rupt. But the claim of the complainant, when viewed as based solely
upon a personal judgment between the complainant and her husband, is
altogether ineffectual against the Richardson mortgage; for the judgment
was rendered September 10, 1887, and the Richardson mortgage was re
corded January 28,1884. To enable the complainant to recover against
those who assert the Richardson mortgage, she must maintain and es
tablish that her lien springing out of her mortgage was unaffected by the
discharge in bankruptcy of the husband, survived it, and settled down
upon the property in dispute as soon as it was acquired by him, and be
fore the execution of the Richardson mortgage. The question, then,
here presented by the defendant's pleadings, is not whether he can urge
the discharge, so far as relates to the personal judgment, but so far as it
relates to property upon which the debt, if discharged, could thereafter
impress no privilege.

The plea presents the discharge only as affecting the lien. This plea
can be urged by anyone claiming an interest in the thing adverse to the
asserted lien, and is properly presented by the respondents.

The question then is, at the time when Richardson took and recorded
the special mortgage upon the two plantations were they sub.iect to the
lien of the wife for her paraphernal estate springing out of the $20,000 ad
vanced under the marriage contract? It is urged that this debt and the
individual lien were extinguished by the discharge in bankruptcy of the
husband. The argument has been urged with great force, both orally
and by brief, that the establishment of the lien of the wife growing out
of the marriage contract, and under the laws which regulate the rights
of the spouses inter sese, is in the nature of a provision of the law for the
support and maintenance of a married woman, and is to be viewed, as
is her right to dower in the common-law states, as incapable to be af
fected by the bankrupt law. But if the law of Louisiana left the wife,
upon the delivery of her marriage portion to her husband, with a debt,
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which, though existingfrOl;n husband to wife, was; in its nature, a debt
enforceable as, and recognized as having the qualities of, an ordinary
debt, then .the debt could be extinguished by the husband's discharge in
bankruptcy, and with the debt would fall the lien upon the husband's
property, which could not be continued or revived by any judgment be
tween husband and wife to the displacement of the rights of a mortgagee
under a mortgage already existing., It is not an easy question to solve,
but I think the decisions of our supreme court have gone far towards
settling it adversely to the claims of the wife in this case. In Alling v.
E,qan, 11 Rob. (La.) 244, a wife had a separation of property, a judg
ment, and execution against her husband partly satisfied, when the hus
band was discharged in bankruptcy. It was held that the balance of
the debt due by the husband to his wife was extinguished by his dis
charge; that any property acquired by the husband afterwards was free
from any claim on her part. It is urged in this case there had been no
separation of property, and that the wife was not capacitated to consent
to the discharge of the husband. But the wife may resume at any time
the administration of her paraphernal property. Rev. Civil Code, art.
2387, (old art. 2364,) and art. 2391, (old art. 2368.) Nor is the au
thorization of the husband necessary in the administration of her para
phernal property. Dickerman v. Reagan', 2 La. Ann. 440, In case of
insolvency, she can at will recover judgment against her husband, and
euforce payment of any debt of the nature of the debt involved in this
case. She is under our law fully capacitated to administer her para
phernal estate, and is qualified to do all that is necessary for that purpose.
Hence she might have proved her debt. In Hawes v. Bryan, 10 La.
136, there was a debt due a wife from her husband arising from the re
ceipt by him of money belonging to her paraphernal estate. This debt
had been seized and sold under an execution upon a judgment against
her. There had peen no separation of property. The court held that
the debt was subject to seizure. and that the creditor, who had bought
it at the sheriff's sale, obtained a valid title to it. This case seems to
dispose of the argument that there is any quality impressed upon such
a debt, by reason of its existing in favor of a wife against a husband,
which would prevent its extinguishment by any cause which would ex
tinguish any other debt; for if it ig so independent of the marital rela
tions that it may be made to pass from her, and be acquired by her cred
itors by suit and seizure, it is difficult to see why it is not, for the same
reason, capable of being destroyed by the discharge. This decision
would seem to so characterize the rights of the wife in such a debt that
to hold that it was extinguished by the di3charge of the husband would
neither give nor take away any quality, but would simply classify it
among the provable debts according to the qualities which our jurispru
dence has declared it possesses; and, like the case of Porter v. Lazear,
cited frol11 109 U. S. 84, 3 Sup. Ct. Rep. 58, would neither d ~stroy nor
impair any rights of married women which are vested by the laws of
the respective states. Great force is added to this view from the fact
that, unless it should be held that a wife's debt of such a character as
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istheone~here submittRd to the court was provable against her hushnnd
in bankruptcy, an estate ample to pay her, and without any outrank
ing privilege, an.d against a husband who might thereafter acquire noth
ing, might be administered in bankruptcy, and distributed to her ex
clusion. It would seem that the congress must have intended such a
debt should be provable. If the debt is provab1e, it is extinguished
by the discharge. 14 St. U. S. pp. 525, 533, §§ 19,34. My conclu
sion is that a decree must be entered that the bill be dismisfled at the
complainant's cost.

UNITJ!;D STATES V. SOUTHERN PAC. R. Co. et al., (three caBell.) SAME

v. COLTON MARBLE AND LIME CO. et al.

(Circuit Court. B. D. California. May 27. 1889.)

1. PUBI,rc LANDS-DONATIONS-RAILROAD COMPANIES.
Act Congo. July 27. 1t.6tl. p;raptedto the A. & P. Co. every alternate sec

tion of public land by odd numbers to the amount of 10 sections on each side
of the road wherever it might pass through a state. If any of these sections
should be already granted. reserved. etc., before the map of the proposed
route should be filed, other odd sections might be selected in lieu thereof
within 10 mres on either side of the limits so granted. Whenever and as oft
en as a portion of the road 25 miles long should be completed patents were
to issue for the lands so granted. opposite to and coterminous with the por
tion or portions completed. The odd sections so granted were withdrawn
from entry, etc. By section 18 the S. P. Co was granted the same amount
of lands, under similar restrictions, and it was provided that neither the pres
ent nor prospective rights of the A. & P. Co. should be thereby impaired.
He·d. that only the odd sections in the strip absolutely granted. and not those
in the indemnity strip. were withdrawn from the public domain, aud that the
A. & P. Co., not having complied with the conditions of the grant, had
neither a present nor prospective right to any lauds in the last-mentioned
strip, which were therefore still subject to grant.

2. SAME.
Act Congo March 3, 1871, granted certain lands to the S. P, Co., to aid it in

the construction of a branch line, and provided that if its route, when desig
nated, should be found to be on the line of another road to which land had
also been granted. the amount theretofore granted should be deducted from
the quantity thereby granted to the S. P, Co, so far as their routes should be
on the SRme general line. The map of the route of the A. & P. Co. was aft
erwards filed, and the routes of both roads were for some distance on the same
g<>neralline. The S, P. Co's route included in its 10-mile limit part of the in
demnity strip of the A. & P. Co., at poin ts where the A. & P, Co, would have harl
the right to make selections of lands in lieu of others already taken up. Held,
that the S. P. vO. acquired no rights as to lands in said indemnity strip so far
as the two routes were on the sallle general line.

a. SAME-MEXICAN GUARTS.
Lands claimed to be included in a Mexican grant of a specific boundary.

which grant was 8ub judice at the time of the grant of March 3. 1871, were
not public land at that date. and did not pass by the grant though they were
afterwards held not to be embraced by the Mexican grant.

4. SAME-RELIEF AGAINST MJSTAKE-LDIITATION OF ACTIONS.
A bill filed by the United Stt (lffi as real and not merely nominal complain

ant, to repeal patents improperly issued. is not ba~'l'ed by the statute of lim
itations or by laches.
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In Equity. Bill to repeal patents.
George J: Denis, U. S. DisL Atty., and Joseph H. (',all, Special Asst.

U. S. Dist. Atty for complainants.
Joseph D. Reduwg, J. D. Bicknell, Anderson, Fitzgerald & Anderson, W.

D. Gould, Edwin Baxter, J. L. Murphey, and J. S. Chap'YIUtn, for defend
ants.

Ross, J. By the hill filed in this case the United States seek to annu
cert.lin patents issued by them to the Southern Pacific Railroad COlll
panyon March 29, 1876, April 4, 1879, and December 27 , 1883, re
spectively, for lands sHuated in Los Angples county, Cal., and to quiet
plaintiffs' alleged title thereto. To the bill, as amended, demurrers have
been illterposed which raise the question of the sufficiency of the mat
ters alleged to entitle the plaintiffs to the relief sought. The allegations,
in substance, are that congress by an act approved July 27, 186H, en
titled "An act granting lands to aid in the construction of a railroad and
telegraph Ene tram the states of Missouri and Arkansas to the Pacific
coast," granted to the Atlantic & Pacific Railroad Company, for the pur
pose of aiding in the construction of said railroad, etc., "every alternate
section of public land, not minpral, designated by olld numbers, to the
amount of twenty alternate sections per mile on each side of said rail
road line, as said company may adopt, enough the territories of tho
United States, and ten alternate sections of land per mile on each side
ofsrid railroad whenever it passes through any state, and whenever on the
line thereof the :Jnited States have full title, not reserved, sold, granted,
or otherwise appropriated, and free from pre-emption or other claims or
rights at the time the line of said road is designated by a plat thereof
filed in the office of the commissioner of the general land-office, and
whenever prior to said time any of said sections or parts of sections
shall have been granted, sold, reserved, occupied by homestead settlers,
or pre-empted, or otherwise disposed of, other lands shall be selected by
said company in lieu thereof, under the direction of the secretary of the
interior, in alternate sections and designatl;d by odd numbers, not more
than 10 miles beyond the limits of said alternate sections. and not in
cluding the reserved numbers: provided, that if said route shall be found
upon the line of any other railroad route, to aid in the construction of
which lands have been heretofore granted by the United States, as far
as the routes are upon the same general line, the amount of land here
tofore granted shall be deducted from the amollnt granted by this act."
That by section 4 of the same act it is provided that whenevr.r ::;aid At
lantic & Pacific Company shall have 25 consecutive miles of any portion
of said railroad and telegraph line ready for the SE'rvice contem plated,
the president shall appoint three commissioners to examine the same,
and if it shall appear that 25 consecutive miles of the road and tele
graph line have !wcn com pleted as required by the act, the commission
ers shall so report to the president, and patents shall be issued to said
cornpany, confirming thcreto "the right and title to said lands situated
opposite to and coterminous with said comlJleted section of said road;"
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and that from time to time, whenever 25 additional consecutive miles
shaH have been constructed, completed, and in readiness, upon like re
port patents shall be issued conveying to the company additional sec
tions of the land. That bysecti,on 6 of the act it is provided that the
president shall cause the IlJ,nds to be surveyed for 40 miles in width on
both sides of the entire line of said road, after the general route shall
be fixed, and as fast as may be required by the construction of said rail
road, "aud the odd sections of land hereby granted shall not be liable to
sale or entry or pre-emption bl'lfore or after they are surveyed, except by
said company, as provided in thi(> act." That by section 18 of the same
act the Southern Pacific Railroad Company was authorized to connect
with the said Atlantic & Pacific Railroad at such point near the bound
ary line of th~ state of California as they should deem most suitable for
a, railroad line to San Francisco, and was required to have a uniform
guage and rate of freight and fare with the Atlantic & Pacific road, and
was given similar grants of land,subject to all the conditions and limi
tations provided in the act, and was required to construct its road on the
like regulations as to time and manner as provided in respect to the At
lantic & Pacific road. It is alleg~d that the Atlantic & Pacific Company

. duly accepted the said grant, and proceeded to construct its road, and on
or about March 12, 1872, did designate the line of said road by a plat
thereof filed in the office of the commissioner of the general land-office,
and that all the odd sections on each side of said road for 30 miles were
thereupon withdrawn from market and reserved from sale.

The bill, as amended, further alleges that by section 23 of an act of
congress approved March 3, 1871, entitled" An act to incorporate the
Texas Pacific Railroad Company, and to aid in the construction of its
road, and for other purposes," it was provided as follows:

"That for the purpose of connecting the Texas Pacific Hailroad with the
city of San Francisco, the Southern Pacific Hailroad Company of California
is hereby authorized (subject to the laws of California) to construct a line of
railroad from a point at or near r.rehachapa Pass, by way of Los Angeles, to
the Texas Pacific Hailroad at or near the Colorado ri vel', with the same rights,
grants, and priVileges, and subject to the same limitations, restrictions, and
conditions as were granted to said Southern Pacific Hailroad Company of Cal
ifornia by the act of July 27, 1866: provided. however, that this section shall
in no way affect or impair the rights, present or prospective, of the Atlantic
& Pacific Hailroad Company, or any other railroad company."

The bill, as amended, alleges that the Southern Pacific Company ac
cepted this grant, and on April 3, 1871, did designate the line of its
said road by a plat thereof which it on that day filed in the office of the
commissioner of the general land-office, and did construct and complete
the same in the manner and within the time prescribed, except that it
did not connect with the Texas & Pacific Railroad. It is averred that
on or about March 29, 1876, April 4, 1879, and December 27, 1883,
respectively, the commissioner of the general land-office, without any au
thority of law therefor, caused certain patents to be signed by the presi
dent and by the recorder of the general land-office, and issued the same
to the Southern Pacific Railroad Company for certain lands situated in
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the county of Los Angeles, state of California, in odd-number sE;ctions,
within 10 miles of tbe route of the road of said Southern Pacific Com
pllny. as shown by its designated route of location tiled in the office of
the commissioner of the general land-office pursuant to said act of con
gress of March 3, 1871, and which said lands are also within 30 miles
vf,. but more than 20 miles from, the line of road of the said Atlantic &
Pacific Railroad Company, as designated by its plat filed in the office of
th" commissioner of the general land-office pursuant to the act of July
27. 1866. The amended bill also avers "that at the time the route of
location of said Atlantic & Pacific Railroad was filed, on March 12,1872,
there was within the twenty-mile or primary limits of said road, situated
opposite to the tracts described in said pretended patents, a large amount
of land which had previous to that time been granted, sold, reserved, and
otherwise appropriated, which amounted to more in the aggregate than
the amount of the lands described in said pretended patents, but no in
demnity land has been selected in lieu thereof by the government or said
railroad company;" and that the lands described in the patents have at
all times been "agricultural lands, and of greater value than other lands
in the indemnity limits of said Atlantic & Pacific Railroad Company,"
and "have never been granted, sold, reserved, occupied by homestead
settlers, pre-empted, or otherwise disposed of by the United States, or by
the Mexican or Spanish governments, or any other government or author
ity, in whole or in part, or any estate or interest therein, otherwise than
as set forth herein."

It is further averred that on or about March 27, 1837, Ignacio Palo
mares and Ricardo Vejar presented a petition to Juan B. Alvarado, then
governor of Upper California under the Mexican government, for a grant
of the place known by the name of "San Jose." That thereupon, after
investigation, such grant was, on April 15, 1837, duly made by Governor
Alvarado to said Palomares and Vejar of the place called "San Jose," in
conformity with the plat attached to the petition, and within the bound
ar\es therein expressed. That thereafter, and on or about December 16,
1839, one Louis Arenas and said Ignacio Palomares and Ricardo Vejar
presentE'd their petition to the prefect of the district for a grant for the
land called "San Jose," ceded by the decree of April 15, 1837, and one
additional league of grazin~ land. That subsequently, to-wit, March
14, 18400, the then governor of the department of the Californias granted
the land so petitioned for to said Arenas, Palomares, and Vejar, and that
thereafter said grant was duly approved by the departmental assembly,
and juridical possession of said land given to the said grantees. That
on or about September, 1852, Henry Dalton, Ignacio Palomares, and
Ricardo Vejar each severally filed his claim for confirmation of cne-third
of the place called "San Jose," granted as aforesaid, with the board of
land commissioners, pursuant to the act of congress of March 3, 1851,
entitled" An act to ascertain and settle the private land claims in the
state of California," and thereafter, and on or about January 31,1854,
the said board rendered and entered its three several decrees confirming
to each of said claimants the land applied for. That on appeal to the
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district court, that court at its December term, 1854, renrlered its d€'(lree
in each case, affirming that of the board of land commissioners confirm
ing to Dalton, Palomares, and Vejar an equal undivided one-third each
"of the lands of San Jose, granted by Juan B. Alvarado, governor of Cal
ifornia, to Ignacio Palomares and Ricardo Vejar on April 15, 1837, and
regranted by said governor on March 14, 1840, to said Palomares and
Vejar and to Louis Arenas, as described in the grant first mentioned and
the map to which the same refers, and which boundaries fully appear
from the act of juridical possession," (described substantially as follows:)
"Commencing at the foot of a black walnut tree; thence weeterly 9,700
varas to the toot of hills caLed 'Los Lomas de la Puen te,' to a la :ge wal
nut tre'1 on the slope of a small hill on the side of the road which passes
from San Jose to Puente; thence northerly 10,400 varas to the creek (ar
royo) Sun Jose, oppo"ite a high hill ata large oak; thence easterly 10,600

.varas to the arroyo San Antonio, to two young cottonwood trel's; thence
southerly 9,700 varas to the place of beginning,"-from which decree
there was no appeal, and the same became final. That under the direc
tion and on behalf of the United States surveyor general lor California,
one George H. Thompson, deputy United ~:ltates surveyor, did, in Au
gust, 1808, so survey and locate the said grant as to indude as a part
thereof all the lands described in the patents in question, and therealter,
and 111 the same year, such survey was duly aplJroved by saill surveyor
general, and the same was then spread UPOll the records of the general
land-office and of the otlice of said surveyor general. That subsequent
to May 1, 1871, the said surveyor general made another survey uf s'lid
San Jose grant, UPOll which the United Slates did on January 20,1875,
issue its patpnt to said Dalton, Vejar, and Palomares, which patent was
duly accepted by said clailllants. and which said patent and final SUl'

vey did not include any of the lands described in the patents in question,
but that all the said lands "were claimed an(l occupied by said Henry
Dalton, Ignacio Palomares. and Ricardo Vejar, their heirs and assigns,
as a part of said San Jose grant, as petitioned 10r, granted, and coniirnwd,
located and surveyed, from August, 1~68, till March 1, 1872." The
bill, as amended, also alleges that by the act of congress approveIl July
6,1886, entitled "An act to forfeit the lands granted to the Atlantic &
Pacific Railroad Company to aid in the construction of a railroad and
telegraph line from the states of Missouri and Arkansas to the Pacific
coast, and to restore the same to settlement, and for other purposes," all
the lands and rights to lands in California theretofore gl'ant<Jd and con
ferred upon said Atlantic & Pacific Railroad COlllpany were forfeited,
resumed, and restored to entry for non-completion of that portion of said
railroad to have been cOllstrueted in California.

By an ammdrnent to the amended bill it is alleged that the plaintiffs
have elected and do eleet "to hold, select, resen'e, and set apart all the
lands in suit herein as a part of said twenty sections per mile granted to
said Alantic & Pacific Railroad Company by said act of consress of July
27, 1866, and which were deducted and excluded from said grant to
said Southern Pacific Railroad Company on account of said grant to said
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Atlantic & Pacific Railroad Company, and also on account of said San
Jose ranch, and the loeation, claims, and survey thereof;" and further,
"that the route of the Southern Pacific Railroad Company as designated
by the plat thereof filed in the office of the commissioner of the general
land-office as aforesaid, and as located and constructed, is, and it was nec
essary that it should be, upon the same general line as that of the said
Atlantic & Pacific Railroad Company as designated by the plat thereof
filed by said company as aforesaid, and all the lanos in suit herein are
situated opposite to that portion of said routes which are upon the same
general line, and are upon the same side of the designated route of the
Atlantic & Pacific Railroad Company as the lands for which that com
pany had a right to select indemnity or lieu for prior to July 6, 1886,
and which right since that time has been in the United States." Alle
gations are also made as to the value of the lands in controversy, and in
respect to the claims of the defendants thereto. Three other cases, en
titled, respectively, United States v. Southern Pacific R. Co. et als., (No. 67,)
United Stotes v. Southern Pacific R. Co. et (Ils. , (No. 69,) and United States
v. The Culton Marble & Lime Co. etals., (No. 88,) were submitted at the same
time as the present case and upon the same arguments, and, as they in
volve su bstantial1y the same questions, what is here said will apply to
them as well.

While in these cases but a comparatively smaH amount of land is in
volved, the suits, it seems from a decision of the secretary of the in
terior rendered June 23,1888, and reported in volume 6 of the decisions
of the department of the interior, pllge 816, were instituted by the govern
ment to test its right to a large amount of land similarly situa' ~d. That
decision was made upon an application Oll the part of the Southern
Pacific Railr6arl Company that it be called on, under the act of congress
of March 3, 1887, for a reconveyance of the lands which were held by
the land department to have bee~ improperly patented to said company,
so that upon a refusal to reconvey, suits might be brought by the govern
ment to set aside such patents, and that no further patents should be
issued to said company for lands in the limits of the forfeited grant to
the Atlantic & Pacific Railroad Company; and also that the then sub
sisting withdrawal of lands within the primary grant limit of the South
ern Pacific Railroad, (branch line,) whiLh are also within th' granted
and indemnity limits of the Atlantic & Pacific Railroad, should remain
undisturLJed until the rights of the Southern Pacitic Company could be
determined by suits before the courts. The secretary, in deciding upon
the application, after dividing the lands covered by the grants into three
classes, to-wit: (1) Lands within the common primary limits of the
grant to the Atlantic & Pacific Railroad Com pany and of the grant to the
Southern Pacific Railroad Company, (branch line;) (2) lands within the
primary limits of the grant to the Southel'l1 Pacific Railroad Company,
(branch line,) and within the indemnity limit:> of the grant to the Atlantic
&Pacific Railroad Company; (3) lands within the indemnity limits of the
grant to the Southern Pa<.;ific Railroad Company, (branch line,) and within
the primary limits of the grant to the Atlantic & Pacific Railroad Com-
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pany,-:'held that, as to the lands ~mbracedin the first class, as ihus
.Jivided,for which patents have been issued to the Southern Pacific
Railroad Company, suits should be brought to munnl them, and that all
pending selections of similar lands be canceled, and other unpatented
lands within said limits be restored to settlement and eutry; and that
the request of the railroad company that such lands be held in reserva
tion until the rights of the company thereto could be determined by the
courts be denied; the iOecretarybasing his conclusions in that regard upon
the decisions of the supreme court in the cases of Ra'ilway Co. v. Rail
~vay Co., 97 U. S. 491, and Railroad Co. v. Railroad Co., 112 U. S. 120,
5Sup. Ct. Rep. 334. In respect to the lands embraced in the third
class, the secretary authorized the institution of like proceedings, upon
the authority of the supreme court in the cases of Railroad Co. v. Rail
7'oad Co., 112 U. S. 414, 5 Sup. Ct. Rep. 208, and RailTOad Co. v.
Rail"oad Co., 117 U. S. 406, 6 Sup. Ct. Rep. 790. In respect to those
€mbraced in the second class. while expressing a doubt whether the
reservation of "prospective rights" (of the Atlantic & Pacific Railroad
Company) prevented the attachment of the grant of' the Southern Pacific
Company to lands in place, he did not feel disposed to disturb the ruling
made by the department in the cases of' Gordon v. Railroad Co., 5 Dec.
Dep. Int. 691; of Coble, 6 Dec. Dep. Int. 679, 812; and of Voss, (de
cided December 10, 1887 ,)-iu which cases it was held that lands within
the indemnity limits of the Atlantic & Pacific Railroad Company were
excepted from the operation of the grant to the Southern Pacific Com
pany by the proviso to the twenty-third section of the act of March 3,
1871, although said lands fell within the granted limits of the Southern
Pacific Railroad, because the Atlantic & Pacific Company had a pros
pective right of selection of said lands whenever its grant should be
located. But in view of the doubt expressed the secretary concurred in
the recommendation of the commissioner of the general land-office that
the unpatented lands of this class be continued in reservation pending
ildjudication by the courts, or until such time as the department should
,deem it proper to remove the reservation. The views of the department
in the Gordon, Coble, and Voss Cases were the same as those of the as
sif,~ant attorney general in the case of Ra'ilrond Co. v. Railroad Co., 4 Dec.
Dep. Int. 215, and were also in accord with those of Attorney General
'Garland, given in response to a question submitted to him by the sec
retary of the interior, (6 Dec. Dep. Int. 814.)

The act of July 27, 1866, unlike almost all other grants of land made
.by congress to aid in the construction of railroads, does not in terms fix
:a lateral limit within which the land granted is to be taken; but, read
ing sections 3 and 4 of theaet together, and remembering what must
never be forgotten in the construction of such grants, that the act is a
law as well asa grant, and that effect must be given to the intention of
congress in making it, I think a lateral limit of 20 miles is, in effect,
fixed within which the lands granted are to be taken, with a provision
for the selection of indemnity lands, in alternate sections, and designated
by odd numbers, not more than ten miles beyond the limits of the sec-
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tions embraced in the primary grant. Taking section 3 of the act alone,
the grant to the Atlantic & Pacific Company would be precisely like that
made by the nineteenth section of the act of July 2,1864, (13 U. S.
St. 364,) to the Burlington & Missouri River Railroad Company, which
was under consideration in the case of U. S. v. Railroad Co .• 98 U.
S. 339. The grant there was of every alternate section of public land
(excepting mineral land) designated by odd numbers, to the amount of
10 alternate sections per mile on each side of the road, on the line there
of, which were not sold, reserved, or otherwise disposed of by the United
States, or to which a pre-emption or homestead claim had not attached at
the time the line of the road was definitely fixed; and one of the posi
tions taken by the government in that case was that the grant to the
company was only of land situated within 20 miles of the road; but
the court held that the position found no support in the language of the
act of congress, which simply declared that a grant is made of land to
the amount of 10 sections per mile on each side of the road. "The
grant is one of quantity," said the court, "and the selection of the land
is subject only to these limitations. (1) That the land must be embraced
by the odd sections; (2) that it must be taken in equal quantities on
each side of the road j (3) that it must be on the line of the road j and
(4) that it must not have been sold, reserved, or otherwise disposed of
by the United States, and a pre-emption or homestead claim must not
have attached to it at the time the line of the road was definitely
fixed." In the grant to the Burlington & Missouri River Railroad Com
pany no indemnity was provided for, as is done by the act of July 27,
1866, and the act making the grant to that company, in providing for
the issuance of patents for the lands as the sections of road should
be completed, did not provide, as does the act of July 27, 1866. for
the issuance of such patents confirming to the grantee "the right and
title to said land situated opposite to and coterminous with said com
pleted section of said road," but the provision there was that such" pat
ents shall issue conveying the right and tiLe to said lands to said com
pany on each side of said road, as far as the same is completed, to
the amount aforesaid." 13 U. S. St. 365. And in the course of the
opinion (98 U. S. 340) the court laid stress upon the fact that the
terms of the grant did not require the land to be contiguous to the road,
and, if not contiguous, said the court, it is not easy to say at what dis
tance the land to be selected would cease to be along its line. Nor is it
without force that in the grant to the Burlington Company no provision
was made for the selection of indemnity lands. Being simply a grant
of quantity, without any limitation as to the distance from the road the
land should be taken, there was no need for such a provision. In the
act of July 27, 1866, however, not only is there a provision for the se
lection of land within extended limits to make up any deficiency aris
ing from the disposition of a portion of the granted land between the
date of the act and the location of the road, of which there would have
been no need had the grant been intended as one only of quantity; but,
as has been seen, the provision contained in section 4 of the act for the
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issuance of patents as the sections of road should be completed refers to
the land granted as being situated opposite to and coterminous with
such completed sections. These considerations, it seems to me, justify
the conclusion that the act of July 27, 1866, in effect, although not in
terms, fixes a lateral limit of 20 miles on each side of the road within
which every alternate section of publicland designated by odd numbers
is granted, with a provision for the selection of indemnity lande within
an extended limit of 10 miles. And although the point does not appear
to have been made in any of the cases in which the act of July 27,
1866, was under consideration, the construction above adopted is that
which has uniformly been taken by the courts, the land department, and
by the only one of the railroad companies that complied with the con
ditions of the grant, and earned the granted lands.

As appears from the bill the lands in controversy here are situated
along and within 20 miles of the line of the road of the Southern Pacific
Railroad Company as designated by its plat filed April 3, 1871, and as
thereafter actually construeted, and more than 20 miles from, but within
30 miles of, the route of the Atlantic & Pacific Company as designated
byits plat filed March 12, 1872. Had they been situated within 20
miles of the designated route of the Atlantic & Pacific Company they
would clearly have fallen within the grant to that company, and conse
quently have been excluded from the subsequent grant to the Southern
Pacific Company; for, if the construction above put upon the act of July
27, 1866, be the correct one, every alternate section of public land, des
ignated by odd num bers, within 20 miles of the line of the road, as defi
nitely fixed, would have passed to the Atlantic & Pacific Company as of
the date of its grant. Railroad Co. v. Railroad Co., 112 U. S. 726, 5
Sup. Ct. Rep. 334; Railroad Co. v. Railroad Co., 117 U. S. 408,6 Sup.
Ct. Rep. 790, and cases there cited. It is contended by the government
that all public lands designated by odd numbers, and embraced within
the indemnity limits of the gmnt to the Atlantic & Pacific Railroad Com
pany are also excepted from the grant to the Southern Pacific Hailway
Company by reason of the proviso to the twenty-third section of the act
of March 3, 1871, which, as has been seen, reads: "Provided, how
ever, that this section shall in no way affect or impair the rights, pres
ent or prospective, of the Athllltic & Pacific Railroad Company, or any
other railroad company." The reason why, in grants in which a limit
is prescribed, and all the alternate odd or even sections within the limit
are granted, title to such sections attaches as of the date of the grant,
and why, to lands embraced within the indemnity or lieu limits, no ti
tle attaches prior to selection, is that in the one case the land granted
becomes ascertained, and consequently the title thereto fixed and per
fected, by the location of the line of the road, whereas in the other case,
there are no means known to the law by which the lands embraced in
the grant can be ascertained priur to their selection. Authorities, supra.
To lands to which no title could attach prior to selection I do not think
the Atlantic & Pacific Company had, at the time of the grant to the
Southern J?acific Company, a present or prospective right. If it had
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such ri~ht to the particular lands it' suit it had the same right to all
other lands to which the right of selection might have applied. And
since by the act making the grant the Atlantic & Pacific Company was
empowered to construct its road along the thirty-fifth parallel of latitude
to the Colorado river "at such point as may be selected by said company
for crossing, thence by the most practicable and eligible route to the Pa
cific" ocean, the present and prospective right of that company, prior to
selection, might be applied to any public land situated between the Col
orado river and the Pacific ocean with equal propriety as to the particu
lar lands in controversy here. The effect of such a holding would be to
give to the proviso as broad a scope as the granting clause to which it is
appended. In other words, to hold that while purporting to make a
grant to the Southern Pacific Company to aid hl the construction of a
railroad from a point at or near Tehachapa pass by way of Los Angeles
to the Texas Pacific Raiiroad at or near the Colorado river, the grant in
effect was defeated by the proviso. While the Atlantic & Pacific Com
pany had, at the time of the grant to the Southern Pacific Company, a
clear present and prospective right to all lands embraced within the
primary limits of its grant, I am of opinion, for the reasons stated, that
it had no right of any nature to any particular piece of land within the
indemnity limits prior to its selectIOn; and, as the lands in question
here never were selected by that company, but were selected and (ex
cept in one case) patented to the Southern Pacific Company under the
direction of the land department, that the patents are valid, unless ex
cepted from the grant to the Southern Pacific Company by reason of the
alleged facts respecting the Mexican grant San Jose, or by reason of that
provision of the act of July 27, 1866, which declares" that if f'aid route
shall be found upon the line of any other railroad route, to aid in the
construction of which lands have been heretofore granted by the United
States, as far as the routes lire upon the same general line, the amount
of land heret%re granted shall be deducted from the amount granted
by this act." In the third seotion of the act of July 27, 1866, is to be
found the terms of the grant to the Southern Pacific Company, as well as
that to the Atlantic & Pacific Company, since the act of ~Iarch 3, 1871
refers to section 18 of the act of July 27, 1866, and that in turn to the
third section of the same act for the terms of the grant.

In llddition to the proviso to which the grant to the Southern Pa
cific Company was made subject by the act of March 3, 1871, the
grant to that company was also made subject to the provision that if
the route it was authorized to designate should be f('und to be upon
the line of any other railroad route, to aid in the construction of which
lands have been heretofore granted by the United States, "as far as the
routes are upon the same general line, the amount 01' land heretofore
granted shall be cIed acted from the amount granted by this act." The
grant to the Atlantic & Pacific Company was the prior grant, and the
amount of land granted to it was 10 8eetions per mile on each side of
its road when it passes through a state. This amount, by the pro
vision annexed to the grant to the Southern Pacific Company, is to be
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dedtlcted from the grant to that company where the routes are upon
the same general line; and, as the grant to the Southern Pacific Com
pany was also 10 sections per mile on each side of its road, it results
that no land was granted to the Southern Pacific Company where the
routes of the two roads are upon the same general line; The allegations
of the bill, which, upon demurrer, are to be taken as true, being that
the route of the Southern Pacific Railroad Company as located and con
structed is upon the same general line as that of the Atlantic and Pacific
Railroad Company, as designated under the act of July 27, 1~66, and
that all the lands in suit herein are situated opposite to that portion of
said routes which are upon the same general line, I am of opinion that
in this respect the bill states a good cause of action. I am also of opin
ion that the allegations in respect to the Mexican grant San Jose are suf
ficient, if true, to invalidate the patents. The allegations show that that
grant was sub judice at the date of the grant to the Southern Pacific Com
pany, to-wit, March 3, 1871, and that the lands in controversy were
claimed to be within the bOUl1daries of the Mexican grant up to March
1, 1872. If such was the fact, the lands in controversy were not public
lands within the meaning of the grant to the railroad company. New
hall v. Sanger, 92 U. S. 762; Doolan v. Carr, 125 U. S. 618,8 Sup. Ct.
Rep. 1228; U. S. v. McLattghl'in, 127 U. S. 428, 8 Sup. Ct, Reil. 1177.
It is argued by counsel for some of the defendants that the San Jose
grant was one by specific boundaries, and that, it having been ultimately
ascertained by the government that the lllnds in controversy were not
embraced within those boundaries, they were all the time public lands,
and therefore subject to the grant to the railroad company. It is for the
very reason that the grant was one by specific boundaries, cnupled with
the alleged fact that the lands in controversy were within the claimed
limits of that grant at the time Of the grant to the railroad company,
that prevents the latter grant Jr0111 attaching to them. Authorities, 8U:PTr),.

But one other point remains to be considered, and that is that the bill
shows on its tace such laches as that a court of equity should refuse to
grant lIny rf'lief, at least as against those who are purchasers from the
railroad company. It is sufficient to say in rt'sponse to this that the
case here is not one in which the government has allowed its name to be
used for the sole belwfit of a private person, in which event it would be
a mere nominal complainant, but here the government iathe real party
'complainant, seeking the enforcemeut of its own rights, and is therefore
not bound by any statute of limitations nor barred by any laches of its
officers. however gross. U. S. v. Beebe, 127 U. S. 338, 8 Sup. Ct. Rep.
1083. It results from these views that the demurrers in each of the cases
should be overruled, with leave to the defendants to answer within the
USual time. Ordered accordingly.
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FARMERS' LOAN & TRUST CO.V. CHICAGO, P. &. S. Ry. CO. d. al.

(Oircuit Oourt. lV,n. Wisconsin. July 10, 1889.)

1.. RAJI,ROAD COMPANIES-LAND GRANTS-FoRFEITURE.
The ,state of Wisconsin granted lands to the Chicago, P. & S. Railway

. Company upon the express condition that its road should be completed and
in operation by May 9, 1882, and that it should construct 20 miles of road
per year on another part of its line. By act Feb. 16, 1882, the legIslature de
clared the grant forfeited for failure to perform the condition, and granted
the lands to the Chicago. St. P .. l!. & O. Companr By act Marcb 7. 1883. the
Portage Company's road being still incompleted, the legislature confirmed the
revocation and resumption of the grant attempted by the act of 1882. Held
that, assuming that the act of 1882 was unconstitutional and void. and that its
effect was to destroy the credit of the Portage Company. it did not render Ie·
gaily impossible the completion of the road within the prescribed time, no
tHrect interference by the authorized agent of the state being shown.

2. SAME.
The revocation in the act of March 7, 1883. of the grant to the Portage Com·

pany. and the confirmation in the same act of the grant to the Omaha Com
pany, were equivalent to a revocation made for the first time on that day, and
to an affirmative grant. at the same time, to the Omaha Company, and the
validity of that act was not affected by the invalidity of the former act.

3. SAME-INFLUENCING LEGISLATURE.
The validity of the act of the legislature in declaring the forfeiture cannot

be affected by the fact that it was influenced or misled by false representa
tions made to its members by the Omaha Company respecting the intentions,
financial condition, etc.• of the Portage Company. The judiciary cannot in
this manner interfere with the legislative department.

4. SAME.
An adjudication as to rights acquired by individuals under public enact·

ments, based upon an inquiry as to whether those individuals made false rep
resentations to the legislature. or as to whether the legislature was probably
influenced hy such representations, is an indirect interference with the power
of the legislature. acting within the limits of its authority, to enact such laws
as it deems best for the general good. The courts must. of necessity, presume
(whatever may be averred to the contrary) that no general statute is ever
passed either for want of information upon the part of the legislature or be
calise it was misled by the false representation of lobbyists or interested
parties.

5. SAME-CONSTITUTIONAL LAW.
Legislative enactments relating to public objects. so far as they confer

rights upon individuals. must stand, if they be constitutional. without any
attempt upon the part of the courts to conjecture or ascertain what the memo
bel'S of the legislature would or would not have done under any given state
of facts established by extrinsic evidence.

6. SAME-PERFORMANCE OF CONDITION BY ANOTHER.
The facts that in January,188~. the Omaha Company became tbe principal

creditor and owner of all the stock of the Portage Company, and that during
that year it built its own road, in its own behalf, parallel to and only a few
yards from the half-graded line of the Portage Company, for the required dis
tance. do not entitle the latter company to invoke the principle that where a
condition is performed by a person interested it is at an end.

In Equity. On final hearing.
The Farmers' Loan & Trus't Company, aNew York corporation, brings

this suit in its capacity as trustee in a mortgage or deed of trust, exe
cuted January 1, 1881, by the Chicago, Portage & Superior Railway
Company, a corporation of Illinois and Wisconsin, having power to con
struct and equip a railroad from the city of Chicago to a point on the



144 FEDERAL REPORTER, vol. 39.

north line of the former state,at. or near the village of Gp.noa, Wis.,
thehce by the way of Portage to 'Superior, at the west end of Lake Supe
rior. The object of the mortgage was to secure the payment of the prin
cipal and interest of negotiable bonds which the railway company pro
posed to issue, to the amount of $10.200,000, and to that end it con
veyed to the plaintiff, as trustee, its entire road, together with all lands,
land p;rants, franchises, privileges, powers, rights, estate, title, interest,
and property belonging or appertaining thereto, including aeertain grant
of lands made by the Uni ted States to the state of Wisconsin, and by the
latter to the mortgagor company The mortgage authorized the trustee,
upon default in the payment of interest, to enter upon the premises, and
also, in certain contingencies, to sell thE' mortgaged property. It pro
vided, among other things, that the right of action under it shall be
vested exclusively in the plaintiff and its successors in trust, and that
under no circumstances should individual bondholders institute a suit.
action, or other proceeding, on or under the mortgage, for the purpose
of en:orcing any remedy therein provided. The bm shows that bonds
to the amount of $5,000,000 were executed. and a part of them issued
and sold; and that, in respect to the latter. the mortgagor company
(which will be called the" Portage Company") was in default as to in
terest. It is alleged that the delendant the Chicago, St. Paul, Minne
apolis & Omaha Railway Company (which will be called the "Omaha
Company") wrongfully claims to be the owner of the lands granted by
the state to the Portage Company, such claim being founded upon en
actments of the legislature of 'Wisconsin which, the plaintiff avers. are
unconstitutional, null, and void. It is also alleged that, even if said en
actments vested the legal title in the Omaha Company, the latter, for
reasons to be hereafter stated, ought not to be permitted by a court of
equity to hold the lands or their proceeds against the plaintiff and the
creditors of the Portage Company. A decree is asked declaring this mort
gage or deed of trust to be a first lien on the lands, including such as
had been or might be certified to the state by the United States as in
demnity lands under the above grimt. In connection with this general
outline of the present suit, it is necessary to state the history of these
lands as disclosed by the legislation of congress and of this state. By an
act of congress approved June 3, 1856, there was granted to Wisconsin,
for the purpose of aiding in the construction of a railroad. from Madison,
or Oolumbus, by the way of Portage City, to the S1. Croix river or lake,
between townships 25 and 31, a,nd from thence to the west end of Lake
Superior, and to Bayfield, andalsu from Fond du Lac, on Lake Winne
bago, northerly to the state line, every alternate section of land desig
nated by odd numbers, for 6 sections in width, within 15 miles on each
side of said road, respectively; the lands to be held by the state, subject
to the disposal of the legislature, for noother purpose than the construc
tion of the road for which they were granted or selected, and disposed of
onlf as the work progressed. The fourth section provided that the lands
be disposed of by the state only in mannerfol1owing,:"-thatis to say, that
a quantity not exceeding 120 sections, and included within a continuous
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length of 20 miles of the roads, respectively, might be sold; and when the
governor certified to the secretary of the interior that any 20 continuous
miles of either road were completed, then another like quantity of the land
granted might be sold; and so, from time to time, until the roads were
completed, and, if they "are not completed within ten years, no further
sales shall be made, and the land unsold shall revert to the United States."
11 St. 20. By an act of the Wisconsin legislature, approved October 8,
1856, the lands, rights, powers, and privileges granted by congress were
accepted upon the terms, conditions, and reservations contained in the
act of June 3, 1856, and the state assumed the execution of the trLlst
thereby created. Laws Wis. 1856, p. 137. On the 2d of March, 1858,
the state filed in the general land-office of the United States a map fixing
the definite location of the railway under the act of congress of June 3,
1856. :By an act approved May 5, 1864, congress enlarged the grant of
lands in aid of the construction of a road running northerly from the St.
Croix river or lake. The first section of that act granted to Wisconsin
for the purpose of aiding in the construction of a railroad from a point
on that river or lake, between townships 25 and 31, to the west end of
Lake Su perior, and from some point on the line of the rail road, to be se
lected by the state, to Bayfield, every alternate section of public land
designated by odd numbers, for 10 sections in width, within 20 miles
on each side of said road, deducting lands granted for the same purpose
by the act of congress of June 3, 1~56, upon the same terms and condi
tions as are contained in that act; the state to have the right of selecting
other lands, nearest to the tier of sections above specified, in lieu of such
of those granted as should appear, when 'the line or route of the road was
definitely fixed, to have been sold, or otherwise appropriated, or to which
the right of pre-emption or homestead had attached; which lands "shall
be hdd hy said state for the use and purpose aforesaid." The time lim
ited for the completion of the roadR, specified in the act of June 3, 1856,
was extended to a period of five years from and after the passage of the
act of 1864. Section 6. The seventh section is in these words:

"That whenever the companies to which this grant is made. or to which
the sarufl may be transferred. shall have complet. d twenty consecuthe miles
ofauy portion of said railroads, supplied with all necessary drains, culverts,
viad uets. crossings, sid ings, bridges, tu rn-outs, watering-places, depots, eqHip
m','nts, furni{ ure, and all other appurtenances of a first-class railroad, patents
shall issue con,veying the right and title to said lauds to the said companyen
titled thereto, on each side of the road, so far as the same is completed, and
coterminous with said completed sectiou, not excpeding the amount aforesaid,
and patents sllall in like Danner issue as each twenty miles of said road is
completed: provided, however, that no patents shall issue for any of said lands
unless there shall be presented to the secretary of the interior a statpment,
verified on oath or affirmation by the president of said company, and certified
by the governor of the state of Wisconsin,. that such twenty milt'S have been
completed in the manner required by this act, and setting forth with certainty
the.points where such twenty miles begin and where the same end; which
oath shall be taken before a judge of a court of record of·the United States."

The eighth section provided that the lands granted should , when pat
ented as provided in section 7, be subject to the disposal of the compa

v.39I<'.no.3-10
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nies respectively entitled;th~reto, for ,the purposes afOI;el5ui?;, .and no other,
and that the railroads be and ;,rem/!-in pl;tblic highways fortbe \lSe of tp.~

government of thep.I;litedStates, free from charge for the transportation'
of its property or troops. , J3 St. 60.' By a joint resolution ofits legis
lature, approved March 20, 1865 1 the ~tlite accepted the grant made by
the act of May 5,1864, subject to the conditions prescribed by congress,
(Gen. Laws Wis. 1865, p.689,) and on the 6th day of May, 1865, filed
in the general land-office ,of the United States a certificate adopting the
location on the map previously filed as the definite location under the
last act. That map and location were accepted and approved by the
secretary of the interior. A su bsequent act of the legislature. approved
March 4, 1874, and published March 11, 1874, c. 126, (Laws Wis.
1874, p. 186,) granted to the North Wisconsin Railway Company, for
the purpose of enabling it to complete the railroad then partially con
structed by it, all the right, title, and interest the state then had or
might thereafter acquire in and to the lands granted by the acts of con
gress to aid in the construction of a railroad from the St. Croix river or
lake, between townshIps 25 and 31, to the west end of Lake Superior and
Bayfielcl, "except those herein granted to the Chicago & Northern Pacific
Air-line Railway Company." The eighth, ninth, twelfth, and fifteenth
sections of that act are as follows:

"Sec. 8. There is hereby granted to the Chicago &, Northern Pacific Air
Line Railway Company all the right, title, and interest which the state of
Wisconsin now has, or may herealter acquire, in or to that portion of the
lands granted to said state by said two acts of congress as is or can be
made applicable to the construction of that part of the rail way of said com
pany lying between the point of intersection of the branches of said grants,
as fixed by the surveys and maps on file in the land-office at Washington, and
the west end of Lake tiuperior. This grant is made upon the express condi
tion that said company shall construct, complete, and put in olJeratioll that
part of its said rail way above mentioned as sllon as a railway sh ..ll be con
structed and put in operation from the city of Hudson to said point of inter
section, and within five years from its aceeptance of said lands, as herein pro
vided, and shall also construct and put in operation the railway of said com
pany from Gpnoa northerly, at the rate of twenty miles per year. Spc. 9. The
governor is hereby authorized and directed, upon the presentation to him of
satisfactory proof that twenty continuous miles of that part of thl' railway of
said company first above mentioned have been completed in accordanct' with
said acts of congress and this act, to issue and deliver, or canse to be issued
and delivered, to said company'patents in due form from saiclstate for two
bundred sections of said land, and thereafter, upon the completion of twenty
continuous miles of said railway, he shall issue, or cause to be issuPd and de
livered, to said company, patents for two hundred sections of said lands, and
on the completion of that part of the railway of said company lying betwpen
said point of intersection and the west end of Lake Superior he shall issue
and deliver, or cause to be issued and delivered, to said company patents for
the residue of said'lands hereby granted to said company." "Sec. 12. '£he
said Chicago & Northern Pacific Air-Line Railway Company shall, within
sixty days from'and after the passage of this act, file with the secretary of
state a resolution duly adopted by the'board of directors, accepting this grant
ulJon the terms and conditions herein contained, and shall also, within said
sixty days, give to the state of Wisconsin such security for the cOlllpletio~,of
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that portion of its rail way lying between said point of intersection and the
west end of Lake Superior, in accordance with the provisions of said acts of
congress and this act, as shall be required by the govemor: provided. how
ever, that said security shall be of no force or effect until congress shall have
passed an act renewing said grants or extending the time for the construc
tion of said road. or until it shall have been decided by the suprl'me court of
the United States that the present title of the state is absolute and indefeas
ible; and upon the failure of said company to file said resolution. and to give
the said security within the time hereinbefore limitl'd, this act shall be of no
effpct so far as it grants to said company any interest in or right to said lands."
"~ec. 15. ']'Ids act shall take effect and be in force from and after its passage
and publication."

The bond required by the twelfth section of the above act was ap
proved by the governor and filed May 9, 1874. Prior to .March 16,
1878, the Chicago & Northern Pacitic Air-line Railway Company changed
its nanw to that of the Chicago, Portage & Superior Railway Company
By an act of the Wisconsin legislature, approved on the day last named,
and published March 28, 1878, the time limited by the act of March 4,
1874, for the construction and completion of the railway of the Chicago,
Portage & quperior Railway Compflny, was extended three years. Laws
Wis. 1878, p. 442. By the first section of an act of the legislature, ap
prO\'ed February 16, 1882, c. 10, (Laws Wis. 1882, p. 11,) it was de
clared that the grant of lands made to the Chicago, Portage & Superior
Railway Company by the act of March 4, 1874, "is hereby revoked
and annulled, and said lands are hereby resumed by the state of Wiscon
sin." The second section is in these words:

"There is h~rehy granted to the Chicago, Saint Panl. Minneapolis & Omaha
Rail way Company all the right, title, and intprest which the statp of Wiscon
sin now has, or may hereafter acquire, in and to the lands granted to said
state by acts of congress, approved June 3. 1856. and May 5. 1864, to aid in
the constrnction of a railroad from the Saint Croix river or lake to the west
end of Lake Superior and Bayfield. which are applicahle under said at'ts of
congress to the construction of that portion of said railroad, from the ~aint

Croix river or lake to the west end of Lake Superior, which lieslJetween the
point of intersection of said last-named railroad by the Baytield LJranch, as
tixed by the snrveys and maps of said railroad and the branch on tile in the
general land-office in Washington. and the Wl'st end of Lake Superior. This
grant is npon the pxpress condition that the said Chicago, St. Palll, Mi nne
apolis & Omaha Hailway Company shall continnously pruceed with the con
struction of the railroad now in part constructed by it between said point of
intprsection and the west end of Lake ~nperior, and shall complpte the same
so as to admit of the ruuning of trains tbereover on or before tbe 1st day of
December, .A.. D. 188<1."

The seventh section provides that "sections 8, 9, and 10 of said chap
ter 126 of the Laws of 1874, and all acts and parts of acts in any manner
contravening or conflicting with the provisions of this act, are hereby
repealed." By an act of the Wisconsin legislature, approved March 5,
and published March 7, 1883, it was decJareti: "1

"Section 1. The revocation, annulment, and resumption made by section
1 of chapter 10 of the Laws of Wisconsin for the )'ea1' 1882. of the land grant
mentioned in said section, are hereb)' fully in all things conlirmed.Sec. 2.
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The grant of land made by said chapter 10 of the Laws of 1882, to the Chi~

cago, St. PalH, Minneapolis & Omaha Railway Company, is hereby in all re
spp,ctsfully confirmed. Spc.3. All acts ,and parts of acts interfering or in
any manner conflicting with the provisions of this act are hereby repealeL!.
Sec. 4. This act shall take effect and be enforced from and after its passage
and publication."

Turner, Lee & McClure and Ewiitg &Sontlw,j'd, for complainant.
C. M. Osborn and S. U. Pi'lwey, for defendants.

Mr. Justice HARLAN, after stating the facts in the foregoing language,
delivered the opinion of the court.

It will be seen from the above statement t~Jat the grant in the eighth
section of the act of the Wisconsin legislature of March 4, 1874, em
braced so much of the lands granted by the acts of congress of June 3,
1856, and May .5, 1864, as were applicable to the construction of the
part of the road of the PortgageCompany "lying between the point of
intersection of the branches of said grants, as fixed by the surveys and
maps on file in the land-office at Washington, and the west end of Lake
Superior," a distance of about 65 miles. That is the road to which this
suit relates. According to the most liberal construction of the act of
March 4, 1874, and that of March 16, 1878, the time limited for the
completion of that road expired, at least, in :l\1ay, 1882, eight years
after the railway company filed its bond, as required by the ninth sec
tion of the act of 1874. It is conceded that the Portage Company never
completed its land-grant division; nor did it ever construct any part of
the road from Genoa northerly, as required by the act of 1874. The
bill alleges that the Portage Company broke down in the monetary panic
of 1873-74, under a large load of debts and embarrassments, and lay
dormant until late in the year 1880, when its stockholders employed
one Gaylord to find parties able and disposed to revive it and put it on
the way of success; that the work of its rehabilitation had so far pro
gressed that in the fall of 1881, and early in 1882, the company bor
rowed large sums of money, and expended them in pushing the cone
struction of the land-grant division in which it was interested; th[,t , on
the 19th of January, 1882, more than one-half' of the substl'lLctnre of
that division had been completed; that at the time last named more than
1,600 men were at work npon it, and its construction, in ample time
to lay the rails and complete the division before May 5, 1882, was as
sured. It is further alleged that the Portage Company would have com
pleted its land-grant road but for the following causes: (1) The passage
by the state legislature of the act of February 16, 1882, revokJl1g and
annulling the grant contained in the act of March 4, 1874, which de
stroyed the credit of the company while actively engaged, under many
disadvantages, in the construction of its road. (2) That the Omaha
Company,~t.sagent~ and emissaries, interfered with and defeated the ef
forts of the Portage Company to complete its road within the required
time.

Although the act of June 3, 1856, provided that if the roads therein
named were not completed 'within 10 years no further sales should
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be made, and the lands unsold should reyert to the United States, and
although the only extension of the period for such completion ever
made by congress was for five years from and after the passage of the act
of May 5, 1864, no question is made in the present suit as to the title
of these lands being in the state, at the date of 1,;le passage of the act of
:\Iarch 4, 1874, for all the purposes indicated in the acts of congress.
This, perhaps, is because of the decision in Schulenberg v. Harrinwn, 21
\Va]!. 44, in which the court had occasion to interpret the acts of June
3, 1856, and May 5, 1864, holding that the requirement that the lands
remaining unsold after a specified time shall revert to the United States,
if the road be not then completed, to be nothing more than a provision
that the grant shall be void if a condition su bsequent be not performed;
that, when a grant upon condition subsequent proceeds from the govern
ment, no individual can assail the title upon the ground that the grantee
has jailed to perform such condition; and that the United States having
taken no action to enforce the forfeiture of the estate granted, "the title
remained in the state as completely as it existed on the day when the
title by location of the route of the railroad acquired precision, and be
came attached to the adjoining alternate sections." See, also, McMicken
v. U. S., 97 U. S. 204, 217; Gl'innell v. Ra'uroad Co., 103 U. S. 739,
744; Van Wyck v. J(nevaI8, 106 U. S. 360, 368, 1 Sup. Ct. Rep. 336;
Railroad Co. v. }[cGee, 115 U. S. 469,473,6 Sup. Ct. Rep. 123. These
authorities also indicate the mode in which the right to take advantage
of the non-performance of a condition subsequent, annexed to a public
grant, may be exercised, namely, "by judicial proceedings authorized
by law, the equivalent of an inquest of office at common law, finding the
fact of forfeiture, or adjudging the restoration of the estate on that
ground," or by "legislative assertion of ownership of the property for
breach of the condition, such as an act directing the possession and ap
propriation of the property, or that it be offered for sale or settlement."

The questions to which the attention of the court has been principally
directed relate, more or less, to the act of February 16, 1882, revoking
and annulling the grant to the Portgage Company. The main contention
of that company is that the grant of 1874, the acceptance thereof, and
the bond given for the performance of the condition as to the construc
tion of the land-~rant division, constituted a contract, entitling it to earn
the lands by completing the 65 miles of railway, to the west end of Lake
Supel'ior,by May 5, 1882, without opposition or hindrance on the part
of the state; consequently, it is argued, the forfeiture declared by the
aet of 1882 impaired the obligation of that contract, and was unconsti
tutional and void.

On the part of the Omaha Company it is contend8d that one of the
conditions of the grant to the Portage Company was that it would con
struct and put in operation its road from Genoa northerly at the rate
of 20 miles each year; that no part of that road had been constructed
when the act of 1882 was passed; and that by reason of such default
the state had the right to withdraw the grant from the latter company
without regard to what had or had not been done towards the construc-
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tion ,of' itsllind-grant division. To this the plaintiff rE-plies that the
obligation which the Portage Company assumed with reference to its
road from Genoa northerly was not made, nor intended to be made, a
condition of its right to earn the lands applicable to that part of the road
bl tween the point of intersection of the Bayfield branch with the branch
extending'to the west end of Lake Superior, and that, consistently with
the acts of congress, the state could not make the right to earn these
lands depend upon the construction of any part of its line except that
which congress intended to aid by the grant.

It is also contended by the Omaha Company that the grant to the
Portage Company was beyond the power of the state to make; that the
mode in which the state disposed of the lands to the latter company was
inconsistent with that prescribed in the act of congress,-that is, that
the state had no authority, in advance of the completion of the road, to
dispose of the land, by sale, conveyance, or otherwise, beyond 120 sec
tions, or to make any additional contract in respect to their disposition.
To this the plaintiff replies that the act of 1864, by necessary implica
tion, permitted the state to dispose of the lands, subject to the condi
tions of the grant, as to the time when the absolute title should pass
from the state to the corporation earning them, and as to the time within
which the road should be completed. Such, it is claimed, was all that
was done by the act of 1874.

As will be seen from the views hereafter expressed, touching other
questions, it is not necessary to decide whether the eighth section of the
act of 1874 made the construction by the Portage Company of its road
from Genoa northerly a condition of the grant to it of these lands, or
whether such a condition could have been legally imposed by the state.
The court is inclined to the opinion that, if the Portage Company had
duly performed the condition prescribed as to the completion at its land
grant division, its right to the lands applicable to that division, and ex
pressly set apart to aid in its construction, would not have been affected
by its failure to construct the Genoa branch. But the decision will not
be placed upon that interpretation of the legislation in question.

Nor will it be necessary to determine the other questions above stated"
nor the question as to the validity of the revocation contained in the act
of February 16, 1882; for if it be assumed that such revocation was a
nullity, as impairing the obligation of the alleged contract between the
Portage Company and the state, especially because made before the ex
piration of the period limited for the completion of its road, and while
the company was engaged in constructing it; if the mode in which the
state disposed of the lands to the Portage Company be conceded to have
been consistent with the acts of congress; and if the authority of that
company to mortgage the lands in order to raise money for the construc
tion ol'the road be admitted,~still there remain, in the way of granting
the relief sought, these stubborn, indisputable facts:

First, that no corporation could acquire, and therefore could not pass t
an interest in the lands, except subject to the condition prescribed in'
the act of the state legislature afi to the time within which the land-grant.
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division should be completed, and thereforEl subject to the right of the
state, in some appropriate mode, to resume its ownership and possession
of the lands for any substantial failure to perform that condition.

Second, that the road was not constructed or completed within the
time prescribed by the acts of March 4, 1874, and March 16, 1878.

Third, that after the expiration of that period the rpvocation, annul·
ment, and resumption declared by the act of February 16, 1882, and
the grant in the same act to tbe Omaha Company, were in all things con
firmed by the act of March 5, 1883, which, besides, repealed aU pre
vious acts interJering with orin any manner conflicting with such act of
confirmation.

If the act of February 16, 1882, was a valid exercise of power by the
legislature, that, plainly, is an end of this branch of the CRSej but if it was
unconstitutional and void, upon any ground whatl:)ver, its passage did
not in a legal sense deprive the Portage Company of the right to proceed
with the work of construction, and by completing the road within the
required time become entitled to receive patents, or to compel any cor
poration or persons to whom patents were wrungfully issued to surren
der the title. The validity and effect of the confirmatory act of March
5, 1883, does not depend upon the validity of the act of February 16,
188:lj for, if the latter act was void, it was clearly within the power
of the legislature, by the act of 1883,-neither the road, nor any 20
continuous miles thereof, having at its date been completed by the
Portage Company,-to withdraw or annul the grant to that company,
and to make a new grant of the lands to another corporation. The revo
cation in the act of March 5, 1883, of the grant to the Portage Company,
accompanied by a confirmation, in the same act, of the grant of the
same lands to the Omaha Company, was equivalent to a revocation, made
for the first time on that day, and to an afIirmative grant, then, for the
first time, totbat company. The passage by the legislature, in 1882,
of an act that was void did not prevent it from passing a valid act in
1883, touching the same subject. In St1'Other v. Lucas, 12 Pet. 454, it was
said:

"That a grant may be made by a law, as well as a patent pursuant toa
law. is undouLterl, (li'letr,hel' v. Peck. 6 Cranch. 128;) and a confirmation by
a law is as fully, to all intents and purpuses, a grant as if it contained in terms
a grant de novo."

Dee, also, Field v. Seabury, 19 How. 323, 334; Langdea~" v. Hanes, 21
Wall. 521, 530j Slidell.v. Gmndjean, 111 U. S. 412, 439,4 Sup. Ct. Rep.
475; Tfhitney v. Morrow, 112 U. S. 693,695,5 Sup. Ct. Rep. 333.

It results from what has been said that, unless restrained by some legal
obligation or contract from revoking the grant to the Portage Company,
after the expiration of the time limited for the completion of the road to.
the west end of Lake Superior, the power of the state to pass the act of
March 5,1883, cannot be questioned.. Were the hands of the. state tied
by any such obligation or contract? It has already been said that the
mere revocation of February 16, 1882, ifinvalid, did not put the state
uuder any legal obligatio~ to forbear the exercise of all] power it had
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after, 'and by reason of, the failure of that company to complete its lanuc

grant road within the time stipulitted.
Assuming that the completion orthe road, within the time limited,

was rendered impossible by theact annulling the grant made to the Port
age Company, it is contended that the case comes within the familiar
rule that "where a condition subsequent be possible when maue, and
becomes impossible by act of God or the king's enemy, or the law, or the
grantor, the estate, having once vested, is not thereby divested by the fail
ure, but becomes absolute;" citin~ Co. Litt. 206a, 206bj 4 Kent, Comm.
130; Davis v. Gray, 16 Wall. 230, 231. This rule cannot be applied
to the present case. It is not to be disputed that the revocation of the
grant to the Portage Company haclan injurious effect upon its credit.
But, in a legal sense, such revocation by an unconstitutional, void act
of legislation-which the plaintiff affirms the act of February 16, 1882,
to be-cannot be said to have made impossible the performance of the
condition upon which the comtlany's title to the lands depended. The
attempted revocation by the legislature, in 1882, and the loss by the com
pally of credit in financial circles, do not, in law, hold the relation of
cause and effect. The contrary view is not sustained by Davis v. Gray,
16 Wall. 203, 230. While the court there recognized the rule excusing
the performttnce of a condition subsequent where performance was ren
dered impossible by the act of the law or of the grantor, it .vas alleged
in the bill, and admitted by the demurrer, that the state, by plunging
her people into civil war, had herself prevented the railroad company
from earning the grant of lands made in aid of the construction of its
road. A condition of war, it was conceded, wholly precluded the com
pletion of the road. But, even in that case, performance within a rea
sonable time was held to be essential to any claim to have the bene
fit of the grant. Rere there has not been performance by the Portage
Company in respect to any part of its land-grant division. If the act of
1882 was void, and if, despite its passage, the Portage Company had
completed the road within the required time, it would not be disputed
by the plaintiff that, as between the compnny and the state, or any other
grantee of the state, the equitahle title to lands would have been in that
company. Its ,misfort1.1ne-assuhj in~ the representaCons as to its gen
eral financial <-'ondition to be true-was, that it had no credit of conse
quence except such as it got from the state's grant of lands; a circum
stance that cannot control the determination of the question whether
the act of 1882, in a legal sense, rendered it impossible to complete
the road in time. If this be not so, it would follow that the act of 1882
would' excuse or not excuse the failure of the Portage Company to com
plete the road within the time as the evidence was the one way or the
other touching its financial ability to have done so, apart from the
credit given by the grant of the lands in dispute. But the rule invoked
by the plaintiff s1.1rely does not rest upon such a shifting foundation.
Within tl1atrule the impossibility to perform a condition subsequent is
either one arising from some obstacle interposed by the grantor, actually
precluding or preventing performance by the grantee, or one that en-
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sues, as matter of law, from something tlJat the grantor did or caused
to be done. There is no claim of actual interruption by the officers or
agents of the state of the construction of the road, and, assuming the act
of 1882 to have been unconstitutional, it cannot be true, in any legal
sensp, that non-performance of the condition, as to the completion of thE.
road wi.thin the prescribed time, resulted from the mere passage of that act.

It remains to consider other aspects of the case that have been pre
sented with marked ability by the counsel for the plaintiff. It is con
tended, in substance, that the forfeiturf' of the land grant was caused by
false representations made to the legislature by the Omaha Company,
which desired the transfer of the grant to itself to aid in the construction
of its own road, and that that company, by tictitious suits, and by cor
ruptly conspiring with officers of the Portage Company, wrongfully and
fraudulently prevented the latter company from performing the cOl1lli
tion in respect to the time within which the road was to be completed.
Consequently, the lands and their proceeds should be subjected by a
court of equity to the debts of the Portage Company, secured by its land
mortgage. The principal allegation of the bill as to what the Omaha
Company did is:

"Furthermore, it, and at its instance others employeil by it, and espedally
the said A. A. Jackson and C. J. Barn"s, who were wpll known as officprs of
the Portage Company, and understood to be authorized to sp"ak in its behalf,
fa \Rely represellted to meLlJhers of said legiSlature that the Porta!!e Company
had made no substantial progress towartls the construction of saitlland-gl"ant
didsioll, and nevpr had any considerable nUlub"l' of llIen at work tllf'r.·on, and
was wholly without means or Cl'edit to pl'Osecutesaid work; that it had at last
voluntarily and tinally abandoned all attempt to constrnct the same, and thilt it
was willing to have the grant to it forfeited aud given to tlw OllJaha COlll

pany; wher,.upon, the legislature of WiscolJsin, relying on these false repre
sentations, and without inquiry 01' hearing, hurriedly p'ls~ed the act of Feb
ruary Hi, 11:lti2, above named, to forfeit the said land grant of the Portage
Company and eonfer it on the Omaha Cuml'any."

Undoubtedly the Omaha Company was both wilJin~and anxious thai
this land grant should be wrested from the Portage Company and trans
ferred to itself, and to effect that end it appeared by it~ agents beiore leg
islative committees for the purpose of showing that the Portage Com pany
did aot have the means or credit necessary to construct, and never would
construct, the road in question within the time fixed; and it may be as
sumed, for the purposes of this case, that the agentR of the Omaha Com
pany made reprl:'sl:'ntations as to the condition 01 the other company that
were not in all respects consistent with the truth or with fair dealing.
Still the question arises, how is a judicial tribunal to ascl:'rtain the ex
tent to which the action of the legi;;:lative department in revoking this
grant was controlled or influenced by rl:'presentations made to its mem
bers by the Omaha Company about the other company? Can the courts,
in any case, assume that the ll:'g-islature was not fully inJormed when it
passed a statute relating to public objects, as to every fact essential to an
inteJJigent determination of the matters to which that statute relates'?
Must it not be conclusively presumed that in disposing of lands held in
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trust for public purposes it was controlled entirely by considerations of
the public good, and not in any degree by false representations of indi
viduals having private ends to subserve, and having no special concern
either for the general weHare or for the rights of other individuals?

These questions are all answered innumerous adjudged cases, the lead
ing one of which is Pletcher v. Peck, 6 Cranch, 87, 129, 130. That was
an action for breach of certain covenants in a deed made by Peck for
lands embraced in a purchase by Gunn and others from the state of
Georgia, under an act passed by the legislature of that state. One of the
covenants alleged to have been broken was that all the title the state ever
had in the premises had been legally conveyed to Peck, the grantor. It
was assigned, in substance, as a breach of that covenant that the act
there in question was a nnllity, and so the title of the state did not pass
to Peck, because its passage was procured by corruption and undue in
fluence used by the original grantees from the state upon members of
the legislature. Chief Justice MARSHALL, speakin?; for the court, said.

"That corruption should find its way into the government of our infant re
publics, and contaminate the very source of legislation, or that impure mo
tives should contribute to the passage of a law, or the formation of a legisla
tive contract, are circumstances most deeply to be deplored. How far a court
of justice would in any case be competent, on proceedings institllted by the
state itself, to vacate a contract thus formed, and to annul rigllts at'quired
'uuder that contract by third persons having no notice of the illlpropt'r llWal1S
by which it was obtained. is a question which the court would approach with
much circumsvection. It may well be doubted how far the validity of a law
depends upon the motives of its framers, and how far the particular induce
ments operating on members of thesupl'eme sovereign power of the state, t()
the formation of a contract by that power. are examinable in a court of jus
tice. If the principle be conceded that an act of the supl't'me sovereign power
might be declared null by acourt, in consequence of the means wilkh pro
cured it, still would there be much difliculty in saying to what extent those
means must be applied to produce this effect? Must it be direct COrl'lli'tion,
or would interest 01' undue intltlence of any kind be suffiCient? Must the vi
tiating cause operate on a majority, or on what number of the membt'rs?
·Would the act be null, whatever might be the wish of the nation. or would
its obligation or nullity depend upon the public sentiment? If the majority
of the legislature be corrupted, it may well be doubted whether it be Within
the province of the jUdiciary to control their conduct; and, if Il'sS than a ma
jority act from impure moti ves, the principle by which judicial inkrference
would be regulated is not clearly discerned. * * * If the title be plamly
,deduct'd from a legislative act, which the legislature might constitutionally
pass, if the ad be clothed with all the reg uisite forms of a law, a court, Sitting
as a court of law. cannot snstain a suit lJrought lJyone individ ual against an.
other, founded on the allegation that the act is a nullity, in consequence of
theillipure motiveswhich influenced certain members of the legislature which
passed the la w. "

It is true that there is no suggestion in the present case that the act
of revocation of February 16, 1882, was procured by bribery or corrup
tion practiced upon members of the Wisconsin legislature. But the
charge is that that body was induced by false representations, made by
the agents of the Omaha Company, to do what they would not other
wise have done. This difference in the facts does not make the princi-
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pIes announced in Fletcher v. Peck inapplicable to the present case; for,
if an act of legislation cannot be impeached by proof of corruption
upon the part of those who passed it, much less can it be made a matter
of proof that legislators were deceived or misled by false representations
as to facts involved in proposed legislation of a public character. The
principle upon which Fletcher v. Peck rests excludes all extrinsic evidence
·ofwitneSl'les as to the motives of legislators, or as to the grounds of leg
islative action. In Ex parte McCardl~, 7 Wall. 514, the court said:

"We, are not at libprty to inqnire into the motives of the legislature. We;
·can onlyexamille into its power under the constitution."

In Doyle v. Insurance Co., 94 U.S. 541:
"If the aet done by the state is legal,-is nnt in violation of the constitution

·or laws of the United States,---":it is quite out of the power of any court to in
quire what was the intention of those who enacted the law."

So, in Soon Hing v. Crowley, 113 U. S. 703, 704, 710, 5 Sup. Ct.
Rep. 730:

"The rule is general, with reference to the enactments of all legislative
bodit·s, that the cOllrts cannot inqllire inlo the motives of the legislators in
passing them. except as tlH'Y may be discillsed on the face of the acts, 01' in
ferahle from the-ir operation, cOllsillered with reference to the condition of
the country and existing legIslation. The motives of the legislators, consid
errd as the purposes they had in view, will al ways be presumed to be to ac
complish that which follows as the natural and reasonable effect of theil' en
actments. 1'heir motives, considered as the moral inducements for tllf'ir
votes, wllI vary with the different members of the le~islative body. The di
verse character of such motives, and tile impossibility of penetratin~ into the
hearts of men and ascertaining the truth, precludes all such inqUiries as im
practiJable and futile."

It was well said by the supreme court of Michigan, in Plank-Road Co.
v. Woodhnll, 25 Mich. 103:

"'fIll' legislature will not only choose its own mode of collecting informa
tion to gnide its legislative discretion, but from due courtesy to a co-ordinate
dppartment of the government we must assume that those methods were the
suitable and proper ones, and that they lell to correct results; and, if the rec
ords show no investigation, we must still presume the propel' information
was obtained. for we mllst not suppose the legislature to have acted improp
erly, unalvisedly, or from allY other than public motives, under any circum
stancps, when acting within the limits of its authority."

To the same. general effect are many other cases. Aldridge v. Williams,
3 How. 24; Maynard v. Hill, 121) U. R. 190,209,8 Sup. Ct. Rep. 723;
Johnson v. Higgins, 3 Mete. (Ky.) 566, 576; Railway Co. v. Cooper, 33
Pa. St. 278,283; Stark v. McGowen, 1 Nott & McC. 387,400; People v.
Flagg, 46 N. Y. 405; Wright v. Difrees, 8 Ind. 298, 302; Jones v. Jones,
12 Pa. St. 350, 357.

For the reasons stated, evidence as to the falsity or truth of repre
sentations made by the Omaha Company, or its agents, to the legis
lature, or to legislative committees, in respect either of this land grant
or of the Portage Company, as well as evidence as to any efforts by
the Omaha Company to bring about the revocation of the grant made
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t6 the other com pany, is immaterial to the present controversy. Such
evidence cannot be made the basis of judicial determination without
intrenching upon the independence of a co-ordinate department of
the government, and impairing its right to proceed, in the exercise of
its functions, upon such information as it deems necessary. An adjudi
cation as to rights acquired by individuals under public enactments,
based upon an inquiry as to whether those individuals made falRe repre
sentations to the legislature, or fiS to whether the legislature was probably
influenced by such representations, is an indirect interference with the
power of the legislature, acting within the limits of its authority, to en
act such laws as it deems best for the general good. The courts must,
of necessity, presume (whatever may be averred to the contrary) that no
general statute is ever passed either for want of information upon the
part of the legislature or because it was misled by the false representa
tion of lobbyists or interested parties. They must restrict their inquir
ies to the validity of such legislation. Such is the established doctrine
as to legislative enactments relating to public objects, although a differ
ent rule is recogniz;ed by some courts in respect to pri vate statutes alleged
to have been procured by fraud practiced upon the legislature by those
claiming benefits under them.

What has been said disposes of the suggestion that the dispersion of
the force employed by the PortageCornpany in the early part of the year
1882 in the construction of its road, the suspension of the work of con
struction, and its inability to raise the necessary funds for the completion
of the road within the time stipulated, was the result of the machina
tions of agents of the Omaha Company, acting by its authority, and of
the corrupt conspiring by those agents with officers of the Portage Com
pany, whereby those officers neglected to do towards the timely comple
tion of the road what, in fidelity to their employers, they might have
done. Whether this arraignment of the Omaha Company is justified
hy the evidence, or whether the Portage Company could, in its weak
financial condition in 1882, have completed the road wi:hin the required
time, if its plans had not been interfered with, in the manner stated, it
is not necessary to determine; for, as already indicated, if all that is
said in respect to the conduct of the Omaha Company were clearly
established, the settled principles of law forbid the court from assuming
that the legislative department of the state, when it passed the act of
1882, as well as the confirmatory act of 1883, was not in possession of
every fact atfecting the justice of such legislation. These principles
cannot be disregarded in order to remedy the hardships of particular
cases. If each member of the legislature was aware when that act was
passed of everything which it is alleged was done by the Omaha Com
pany in regard to this land grant and its rival company, and yet in dis
charge of what it deemed a public duty, and in order to secure the speerly
completion of a public highway, supposed to be imperatively required by
the interests of their constituents, the legislature passed the confirmatory
act of 1883, and thereby selected the beneficiary of the grant made hy
congress in aid of the construction of that highway, the conduct of the
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Omaha Company surelywCluld not constitute any ground why a court of
equity should attempt to thwart the wishes of thelegislative department.
That is precisely what wodld be done if the court took from that company
the benefit of the grant deliberately made to it hy the legislature in aid
of the construction of its road. Legislative enactments relating to pub
lic objects, so far as they confer rights upon individuals, must stand, if
they be constitutional, without any attempt upon the part of the courts
to conjecture or ascertain what the members of the legislature would or
would not have done under any given state of facts established by ex
trinsic evidence.

It is further said in behalf of the plaintiff that the Omaha Com
pany became, as early as January and February, 1882, the owner of
every share of the capital stock of the Portage Company, and of a
large part of its honded and floating indebtedness; that the former com
pany built a road from Mud Lake to Superior City, parallel to and
a few yards from the half-graded line of the latter com)Jany; and that
the road so built was such an one as was described in the acts of congress
of 1856 and 1864. Upon these facts the plaintiffs rest the contention
that as that road was constructed by a corporation which was the sole
stockholder and a principal creditor of the Portage Company, and as the
law avoids forfeitures where practicable, the condition im posed by the
state may be regarded as having been duly performed, within the rule
that "anyone who is interested in a condition may perform it, and
and when performed, it is gone forever;" citing 2 Crabb, Real Prop.
815; 2 Washb. Real Prop. (2d Ed.) 12, and other authorities.

The court is unable to assent to this view, for the reason, if there were
no other, that what was done by the Omaha Company towards the con
struction of its road to Superior City wa:-- not done by it as a stockholder
and creditor of the Portage Company. It did not elect or intend in that
capacity to perform the condition imposed by the state upon the latter
company. The record conclusively establishes the fact that in construct
ing the road to the west end of Lake Superior the Omaha Company
proceeded under its own charter. and represented its own stockholders,
and not the stockholders of the other company. It built its own
branch road, and did not complete the road cornmenced by the Port
age Company. It was so understood by the plaintiff, for it alleges in
the bill that "in the year 1882 the Omaha Company constructed its
branch to Superior City, along-side of the partially constructed line
of the Portage Company, and has ever since operated the same."
And this is consistent with the second sedion of the act of February
16, 1882, which made the grant to the Omaha Company upon
the express condition that it would continuously proceed with the
construction of the road then "in part constructed by it between :'laid
point of intersection and the west end of Lake Superior," and complete
it on or' before December 1, 1882. It is impossible to tiuppose that the
Omaha Company ever intended to perform the condition imposed upon
the Portage Company in reference to the laUer's road. It performed. the
condition imposed in the act granting these lands in aid of the construc-
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t.iOll of its road. The plaintiff's .whQle case proceeds upon the theory
that the Omaha Company sought.toprevent aqy result that .would be
beneficial to the oth~r company;: ,It would therefore. be a perversion of
the rule upon which the pla,intiff relies, and incon~istentwitb the entire
evidence, to say that the Omaha Company was interestedinperforming,
o~ intended to :perform, or that the state regarded it as p,erforming, the
condition in quef,ltion 1'01'01' inbeh~lf of the Portage Company. That
would make the Omaha Company do something for. another corporation
which it did not elect to do, and was l)Ot in law bound to do.

Many other questions have been discussed by the counsel ofthe respect
ive parties, abo,ut which the court forbears any ,expression of opinion.
Their determination is rendered unnecessary by the conqlusions reached
upon the principal points. The bill must be dismissed for want of
equity, and with costs to the defendants. It is so orJered.

HEWITT' V.STORY et al.

(Ci'l'cuit. Court, S. lJ.Calijomia. June 17, 1889.)

PLEADING-PLEAS IN ABATEME:NT-WHEN TO BE Fn,ED.
Act Congo :March 3, 187f>, $\ 5, provides "that if. in any suit commenced

in a circuit court, or removed from a state court to a circuit court of the
United States, it shall appear to the satisfaction of said cireuit comt, at any
.time after such snit has been brought or. removed thereto, that snch suit
does not * * * involve a dispnte * * * properly within the jurisdiction
·of said circuit court, or that the parties to said suit have been improperly or
,collusively made or joined * * * for the purpose of creating- a case cog
nizable or removable under this act, the said circuit court shall proceed no
further therein," Rule 9 of the circuit court provides tbat "wben any mat
ter in abatement, other than such as affects tbe jurisdiction of the court,
shall be pleaded in the same answer with mat er in bar or to the merits, or
simultaneously with au answer of matter in bar or to the merits, the matter
BO pleaded in abatement shall be deemed to be waived." lIeid. that neither
the act nor the rule autborizes a plea to the jurisdiction to be entered after
answer to the merits. and after the commencement of taking testimony,

In Equity. On motions to strike plea, and to dismiss.
Rowell & Rowell and .fohn A. Wright, (A. W. Thompson and Brol18sean &

Hatch, of counsel,) for complainant.
Geo. E. Otis and Byron Waters, (R. E. Houghton, of counsel,) for de

fendants.

Ross, J. The original bill in this case was £'.ed more than two yeal's
:ago, having for its ohject the establi:;hment of the complainant's alleged
right to 500 inches of the water of the Santa Ana river, and the securing
him in its use. Without filing any plea in abatement, the delendants,
who are many in number, answered to the merits of the bill, and in due
course the taking of testimony wns commenced before the exami.ner, and
continued from time to time for a considerable period. The complain-
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ant wal'dhen, on motion, of which notice was required to be given, al
lowed to file an amended bill, in which the claim made in the original
bill was reduced from 500 to 333t inches of the water in question. In
granting the motion of complainant to file the amended bill, it was, on
motion of the respondents and upon complainant's consent, and in con
sideratiOl~ of the lact that the taking of such testimony had cost the re
spective parties large sums of money and consumed much time, further
ordered as follows:

"TJlat all Of the testimony heretofore takf'n herein, with each and all. and
subject to each and all, of the siweral exceptions thereto, be helel, dpemed. and
rpgardf'd as being taken upon the said amended bill of complaint, and the
pleadings hereafter to be made thereto, so far as the same is or may be appli
cahlp to sneh amended bill of complaint, the answers thereto, and the issues
presented thereby."

The amended bill was duly served on the respondents, who obtained
extensions of time to plead thereto to February 4, 1889, on which day,
without filing any plea in abatement or to the jurisdiction, they answered
the amended bill on the merits. To that answer complainant on the
same day filed his replication. February 20, 1889, was then fixed upon
by the exallJiner for the resumption of the taking of testimony, of which
due notice was given to the respective parties. Upon the representation
of respondents' counsel that they desired to amend their answer, and by
consent of counsel Jor complainant, the matter was postponed until
March 6th, at which time the respective parties appeared before the ex
aminer, and then and there entered into this stipulation:

"It is herl'by stipulated that the respondents may amend their answers to'
complainant's amended bill of complaint herein on or before March Hl, 1089,
by serving and tilmg joint or several answers thereto, as they may be advised;
that said answer or answers shall be served on complainant's solicitors on 01'
before said H,th day of March, 1889; that verification of said answpr or an
swers, and veritic:ltion of all objections, excel,tions, or replications thereto, is
and are waivpd; that. in case complai nant objects or excppts to any of said
answers, snch ohjedions or exceptions. leave of the conrt being obtained,
shall, upon two days' notice to rl'spondents' solieitors, be set down for hear
ing by sairl court on or before March 22. 1809; that the further taking of tes
timony by and before Charles L. Batche]l'r. the examiner for said court, shall
be set for and r,'sumed on Tuesday, MardI 26. IS!!!.!, at 11 o'clock A. ]\1.: that
all of the testimony heretofore taken bpfore said examiner on tIJI' original bill
of complaint and answers thpreto shall be deeml'd, held. and regardpd as bav
ir:;g been taken upon the issues framed by said amended bill of complaint and
amended answer or answers thereto, so far as applicable, witIJout taking the
same anew. subject, however, to all objections taken at and upon the former
hearings bl'fore said examiner, and as by hnn noted in said testimony. SUb
ject, however, to being read and signed by the respective witnesses."

On May 18th. instead of answering, counsel for the respondent F. E.
Brown filed a plea to the jurisdiction, in which is set forth, on infamla
tion and belief, that the complainant was not at the time of fLing his
bill, and is not now, a citizen of the state of New York, as is therein al
leged, hut ihat he thell was and still is a citizen of 1he state of California,
and that other persons claiming under the same title with complainant-
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having inter£'sts in the property which is the subject of the suit, are cit
izens of the state of California, but are not made parties complainant or
defendant; and that it is not in the bill made to appear that such other
per;;ons, or any of them, were requested to and refused to join with com·
plainant in bringing the suit; and that the suit does not really and sub
stantially involve a dispute or controversy properly within the jurisdic
tion of this court, in this: that parties have been improperly or collu
sively made and joined as defendants for the purpose of creating a case
cognizable by this court. A motion was thereupon made on the part of
the complainflnt to strike this plea from the files of the case, and that
motion, together with a motion to dismiss the suit, upon the same grounds
as those stated in the plea, having been argued by the respective parties,
are now to be determined.

The plea is attempted to be justified oy section 5 of the act of congress
of March 3, 1875, and by rule 9 of this court, as amended in January,
1882. By the act referred to it is provided "that if, in any suit corn·
menced in a circuit court, or removed from a state court to a circuit court
of the United btates, it shall appear to the satisfaction of said circuit
court, at any time after such suit has been brought or removed thereto,
that such suit does not really and substantially involve a dispute or con
troversy properly within the jurisdiction of said circuit court, or that the
parties to said suit have been improperly or collusively made or joined,
either as plaintiffs or defendants, for the purpose of creating a case cog
nizable or removable under this act, the said circuit court shall proceed
no further therein, but shall disrniss the suit, or remand it to the court
from which it was removed, as justice may require."

I understand the supreme court to have held, in effect, in the case of
Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. Rep. 521, that this act has
not altered the theretofore well-settled rule that, when the citizenship nec
('ssary for the jurisdiction of the federal courts appeared on the face of the
record, evidenee to contradict the record was not admissible, except under
a plea in abatement in the nature of a plea to the jurisdiction, and that
a plea to the merits was a waiver of such a plea to the jurisdiction; but
that, notwithstanding the parties continne bound by that rule, "if in
the course of a trial it appears by evidence, which is admissible under
the pleadings and pertinent to the issues joined, that the suit does not
really and substantially involve a dispute of which the court has cog
nizance, or that the parties have been improperly or collusively made or
joined for the purpose of creating a cognizable case, the court may stop
all further proceedings, and dismiss the suit;" and, further, "if, from
any source, the court is led to suspect that its jurisdiction has been im
posed upon by the collusion of the parties or in any other way, it may
at once, of its own motion, cause the necessary inquiry to be made,
either by baving the proper issue joined and tried, or by some other ap
propriate form of proceeding, and act as justice may require for its own
protection against fraud orimposition."

It is one thing for the court, in the interest of justice and in the ex
ercise of the power conferred and duty imposed upon it by the act of
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1875, whenever it has reason to suspect that its jurisdiction is being im
posed upon, of its own motion to cause the necessary inquiry to be made
to the end that all further proceedings may be stopped, and the suit be
dismissed in the event it should be found that a fraud upon its juris
diction has been committed. and quite another thing for parties to inter
pose pleas out of the regular and established order of proceedings. If
the plea in question was properly filed, it might with equal propriety
have been withheld until all of the testimony should be taken and then
put in. It was too late when filed, or it would not have been too late
then. That parties have the right, after answering to the merits and
permitting testimony to be taken, thereby entailing expense upon the
opposite party and consuming the time of the court and its officers, to
interpose a plea to the jurisdiction which from its very nature is a matter
to he first disposed of, and which under the long-established practice
should be interposed before answer to the merits. seems to me out of all
reason. Such a practice should never be tolerated in the absence of a
statutory requirement, for it would lead to unnecessary expense to the
parties, and to great uncertainty, delay, and inconvenience in the pro
ceedings of the court. I f:ee nothing in the act of 1875, or in rule 9 of
this court as amended in 1882, which at all sustains the position of re.
spondent that such a plea may be filed by a party at any time; and that
the same view of the act of 1875 was taken by the supreme court seems
to me to be clear from the opinion in Hartog v. Memory, supra, in which
it is in terms stated that in its general scope the rule prevailing prior to
the passage of that act has not been altered, but that the statute did
change the rule so far as "to allow the court at any time, without plea
and without motion, to 'stop all further proceedings, and dismiss the
suit the mument a fraud on its jurisdiction was discovered. '" "Neither
party has the right, however," continued the court, "without pleading
at the proper time and in the proper way, to introduce evidence the only
purpose of which is to make out a case for dismissal. The parties can
not call all the court to go behind the averments of citizenship in the
record, except by ~ )lea to the jurisdiction or some other appropriate
form of proceedings. "

Nor is there anything in rule 9 of this court, as amended in 1882, to
sustain the position taken by respondent. As amended, it reads: "Rule
9. Matters in Abatement. All matters in abatement shall be set up in
a separate preliminary answer, in the nature of a plea in abatement, to
which the plaintiff may reply or demur; and the issue so joined shall be
determined by the court belore the matters in bar are pleaded. And
when any matter in abatement, other than such as affects the jurisdiction
of the court, shall be pleaded in the same answer WIth matter in bar or
to the merits, or simultaneously with an answer of matter in bar or to the
merits, the matter so pleaded in abatement shall be deemed to be waived.
When the matter so pleaded in abatement consists of matter of fact, the plea
or preliminary answer shall be sworn to; and when matters showing that
the court has no jurisdictio~, which might have been pleaded in abate
ment, are first developed during the proceedings in the cause upon the

v.39F.no.3-11
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merits, the. cou~t will, upon its own motion, dismiss or remand the case,
in pursuance of the requirement of section 5 of the act of March 3, 1875~
and, in its discretion, tax the costs of such proceedings upon the merits,'
so far as is practicable, to the party most in fault in not presenting such
matters in some proper mode, before proceeding upon the merits." The
particular clause of this rule relied upon by respondent is that reading:
"And when any matter in ahatement, other than such as affects the juris
diction of the court, shall be pleaded in the same answer with matter in
bar or to the merits, or simultaneously with an answer of matter in bar
or to the merits, the matter so pleaded in abatement shall be deemed to
be waived." Even if this was saying that such matter in abatement as
affects the jurisdiction of the court may he pleaded in the same answer
with matter in bar or to the merits, or simultaneously with an answer of
matter in bar or to the merits, it would be no authority for the position
of the respondent in the present case, where the right is claimed to in
terp0'le the plea after answer to the merits, and after the commencement
of the taking of testimony.

A reference to the opinion of Judge SAWYER, however, in the case of
Sharon v. Hill, 10 Sawy. 666, 26 Fed. Rep. 722, will show that the
clause of rule 9, relied on by respondent was inserted by that learned
judge because of a doubt entertained by him as to whether the supreme
court would hold that, siIlce the passage of the act of 1875, the juris
dictional question might be raised in the answer, where no plea in abate
ment had been interposed, although at the same time expressing his own
opinion that the old rule had not been changed by the act. "No de
cision of the supreme court," said he, "made since the passage of that
act, as to whether this jurisdictional question may be raised in the general
answer, where it has not in fact been otherwise presented, has been
brought to my notice by counsel; and it has not been very clear to my
mind what the ruling of the supreme court would be, were that point so
presented. In my opinion, however, the former decisions should by
followed still. * * * The question is by no means new to me; and,
in consequence of the doubt above expressed, where no plea in abatement
is interposed, this court in January, 1882, amended rule 9 of its rules
of practice so as to read" as above quoted. 10 Sawy. 669, 670, 26
Fed. Rep. 723,724.•Judge SAWYER proceeds to say, in thesameopin
ion, that it is as important now to determine the question of jurisdiction
upon a plea in abatement before going into the merits at large as it
ever was, and that he sees in the act of 187.5 no satisfactory indication
of an intention on the part of congress to change the rule theretofore
prevailing in respect to that matter. Such being my own opinion, also,
the complainant's motion is granted, and an order will he entered
striking out the plea of the respondent Brown. There being nothing in
the present stage of the case to justify its dismissal, the motion to dismiss
is denied.
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CARY et dl. v. LoVEJ,L MANUF'GCO., Limited.

(Oircuit Oourt,W: D. Pennsylvania. May 29,1889.)

CosTs-DEPOSITIONS.
A number of depositions, takeu in one or the other of two suits in other

districts, brought by the present plaintiffs against other defendants for the
infringement of the same patent, having been introduced by written agree
ment into this case. and read at the hearing "with the same force and effect
as if taken in tbis suit," a solicitor's fee of $2.50 for each of said depositions
is not he,retaxable under section 824, Rev. St.

In Equity. Sur exceptions to clerk's taxation of costs.
John K. Halloc;k and W. Bakewell & Sons, for exceptants.
Witter & Kenyon, contra.
Before McKENNAN and ACHESON, JJ.

PER CURiAM. By written agreement a number of depositions, taken
in one or the other of two suits in other districts, brought by these
plaintiffs against different. defendants for the infringement of the same
patent, were introduced into this case, and read at the hearing thereof,
"with the same force and effect as if taken in this suit," and the ques
tion now arising is whether a solicitor't> fee for each of said depDsitions
is here taxable under section 824 He\'. St., which allows to the solicitor
"for each deposition taken and admitted in evidence in a cause two dol
lars and fifty cents." Upon a like state of facts, Justice BLATCHFORD,
in Wooster v. Handy, 23 Fed. Rep. 49, decided against the allowance of
the fee, and so, also, did Judge SEVEHENS, in Winegar v. Cahn, 29 Fed.
Rep. 676. We concur in this conclusion, which, we think, is in har
mony with both the letter and the spirit of the statute. By its express
terms the deposition must be "taken" as well as "admitted in evidence"
in the cause, and the manifest intention of the statute was to compen
sate for the labor and expense of taking the deposition. We therefore
sustain the exceptions to the allowance by the clerk of $102.50 solici
tor's fees for depositions taken in the suits of Cary & kloen v. Domestic
Spring-Bed Co. and Same v. R. H. Wo7ff & Co. But the exception to the
allowance of $53.20, traveling expenses, etc., incurred by the master, is
overruled.

GARRETTSON et al. 7:. NORTH ATCHISON BANK.

l0'ircuit Oourt, W, D. Missouri, St. Joseph D:v. June 17.1889.)

1. BANKS AND BANKING-CHECKS-AcCEPTANCE.
A cattle company had agreed to sell to one T. certain cattle for $22,000. T.

offered in payment his check on defendant bank. The vendor refused to
accept it unless plaintiffs, to whom vendor was indebted. would accept it
in payment of the debt. The payee in the check telegraphed to defendant,
asking if it would pay T.'s check for $22.000. and defendant telegraphed:
"T. is good. Send on your paper." The telegram was shown to plaintiffs,
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who took the check in payme,nt, of th,eir debt,' He,ld, that tr,.e answer was
an acceptance of the check ·for.the sum named .in the first ,telegram, and
was sufficient, under Rev. St. Mo. § 533. providing that an acceptance of a
bill of exchange must be in writing, and section 534, providing that an ac
ceptance on a separate paper will bind the acceptor in favor of one to wbom
it bas been shown who takes tbe bill on the faith thereof for a valuable con
sideration, to render defendant liable to. plaintiffs on the check.

2. SAME-AoCEPTANCE BEFORE CHEOR DRAWN.
In' such case the evident purpose of the inquiry being to obtain assurance

of payment before taldng the cbeck defendant, was liable under Rev. St. Mo,
!'\ 53.), providing that an unconditional written promise to accept a bill before
it is drawn shall be deemed an actual acceptance in favor of any person to
whom it is shown, and who on the faith thereof receives the bill for a valua
ble consideration..

At Law. Action on a check. Demurrer to petition.
Karnes, Holmes & Krauthoff, for plaintiffs•.
Lancaster, Hall & Pike, for defendant.

PHILIPS, J. This cause stands on demurrer to the petition. Omit
ting the formal matters, the petition alleges in suhstance that the Musca
tine Cattle Company, on the 28th day of September, 1888, sold to one
James Tate 1,000 head of cattle at the agreed price of $22,000. Tate
tendered in payment thereof his check drawn on the defendant bank.
The said cattle company, being indebted in a large sum at that time to
plaintiffs, refused to deliver the cattle, or to accept said check, from said
Tate unless plaintiff's would accept the said check in payment of said in
debtedness of said cattle company to them, which plaintiffs declined to
do unless defendant would certify said check to be good. Thereupon
said cattle company sent or cauRed to be sent, from Pueblo, Colo., to de
fendant at Westboro, Mo., the following telegram: "Will you pay James
Tate's check on you twenty-two thousand dollars? Answer." Which
said telegram was received by defendant, whereupon it sent to said cat
tle company the following answer: "James Tate is good. Send on your
paper." Upon the receipt of this answer said cattle company and Tate
exhibited the same to plaintiffs, whereupon plaintiffs, in reliance upon
said acceptance and certification of said check, agreed to accept the same
for the purpose aforesaid; and the said cattle company, in reliance on said
telegram, accepted said check, and delivered to said Tate said cattle, and,
after duly indorsing said check to plaintiffs, delivered the same to them,
which the plaintifl's accepted in reliance upon said acceptance or certifi
cation, and duly entered credit therefor on the indebtedness of said cat
tle company to them. The petition then alleges presentment for pay
ment, and the refusal of defendant to pay the said check, and the due
protest thereof. Judgment is asked for said sum, with interest and pro
test fees, damages, and costs. The demurrer is general that the petition
does not state facts sufficient to constitute a cause of action. The argu
ment in support of the demurrer is that there was no acceptance in writ
ing, in contemplation of the statute; that the answer sent by telegr~.m

from defendant was at most but a promise to pay, and, the petition not
averring that said Tate had any funds at the time in the bank, the promise
was wholly voluntary; that if the plaintiffs have any remedy it is against
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the payee named in the check, who might then have action against the
defendant on the breach of promise.

A brief recurrence to some gen,eral principle>' applicable to bank checks
may not be impertinent, asa due regard to these will materially aid in
a proper conclusion. Many text writers liken such checks, in their sub
8tance, to inland bills of exchange, payable on demand. 1 Rand. Com.
Paper, § 8; Byles, Bills, 13; 1 Edw. Bills, § 19. Mr. Justice SWAYNE,
in Brmk v. Bank, 10 Wall. 647, very aptly note!'! the essential diflerence
between checks and bills of exchange:

"Bank checks are not inland bills of exchange, but have many of the prop
erties of snch commercial paper; and many of the rules of the Jaw-merchant
are alike applicable Lo both. Each is for a specific sum, payable in money.
In both cases there is a drawer, a drawee, anll a payee. 'Without acceptance
no action can be maintained by the holder upon either against the drawer.
'rhe chief points of difference are that a check is al W:lys drawn on a bank or
banker. No days of grace are allowed. 'fhe drawer is not discharged by the
laches of the holder in presl"utment for payment, unless he can show that he
bas sustained some injury by the default. It is not due until payment is de
manded, and the statute of limitations rnns only from that time. It is by its
face the appropriation of so much money of the drawer in the hands of the
drawee to the payment of an admitted liability of the drawer. It is not nec
essary that thl" drawer of a bill should have funds in the hands of the drawee.
A chl"ck in such case would be a fraud. * * * By the law-merchant of
this country the certificate of the bank that a check is good is equivalent to ac
ceptance. "

It would therefore follow that when a check has been certified, which
is but the equivalent of acceptance, by the drawee, it stands, in its com
mercial relation, as an accepted bill of exchange. From its acceptance
the implication arises that it is drawn upon sufficient funds of the drawer
in the hands of the drawee, and that such fund is set apart, appropri
Hted, for the check whenever presented. It is not only an admission
that the drawer then has in the hands of the drawee the required fund,
but it imposes the obligation on the drawee to reserve and hold the fund
for the redemption of the check when presented. Bank v. Bank, snpra.
Nor is it material, as between a bona fide transferee of the check and the
drawe8, that the drawer in fact hall no money in the bank at the time of
the acceptance. The certification operates, in such case, an effectual es
toppel against such defense. Cooke Y. Bank, 52 N. Y. 96; Bank v. Bank,
supra; Jarris v. Wilson, 46 Conn. 90-92; 2 Daniell, Neg. Ins1. § 1603.
Such accepted check, possessing the quality of commercial paper, passes
by indorsement, and confers upon the indorsee the right of action, as
upon any other chose in actiolJ. Preund v. Bank, 76 N. Y. 355, 356;
Bank v. Hiduuds, 109 lUass. 4]3; Whilden v. Bank, 64 Ala. 29, 30;

It only r8rnains, thereiore, to be determined whether or not the de
fembnt bank did accept the payment of the check in question, and, if
it did accept, what are the rights of these plaintiffs? The check being
drawn on a Missouri bank, to be paid here, the state statute regulat
ing the nwtfer of acceptances of such paper applies.

"Sec. 533. Acceptance uf Bill of E:1:,ltange must be in Writing. No per
son within this state shall be charged as an acceptor of abill of exchange
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unless bis aCCl'ptance sbllll .be ~n writing, signed by himself or his lawful
agent. Sec. 534. ACr'eptance W1'itten on Sepa1'ute Paperwill Bind Acceptor,
when. If. snch acceptltllce be. wl'itten on a paper othl"'r than the bill, it shall
not bind the acceptor, except in favor of Ii person to whom such acceptance
shall have bElen shown, llnd who upon the faith thereof shall have received
the billfor:a 'valuable consideration," ,.

The statut.e recognizes,rwh~t had alread)( become the established com
mon-law'tule, that the acceptance may be 'Written on a paper other than
the bill, and of consequence, it may be .made by letter, and, if by let
tel', also 'by telegram. Bank v. Bank, 1 N. Y. Leg. Obs. 26; Espy v.
Bank, 18 Wall. 604; Whilden v. Bank, 64 Ala. 32, 33. "The statute re
quires the' promise to be in writing, but is silent as to the mode of
communicating it to the patty cashing .the draft upon the faith of it.
When it is in writing and thus acted upon, its mode of conveyance,
whether by telegraph, mailpr otherwise, affects no rights, and such ef
fect must be given to it as manifest justice, and' the exigencies of com
merce call for in this class of communications." Bank v. Howard, 40
N. Y. Super. Ct. 20. The material facts disclosed by the petition are
that, the Muscatine Cattle Company had contracted to sell to one James
Tate 1,000 head ofcaUle at the price of $22.000. In payment, Tate
tendered to the company his check for $22,000, drawn on the defend
ant bank. Before the vendor would accept said check, and part with
his property, and before the plaintiffs would accept the check as pay
ment 011 the indebtedness of the c.attle company to them, the payee
named in the check telegraphed to defendant and received from it the
answer alleged in the petition. The question raised by the argument
on the demurrer is as to whether this correspondence constitutes an ac
ceptance within the meaning of the law-merchant and the statute, or
whether it amounts simply to a promise to accept or pay. Reading the
two telegrams together, in the light of the ordinary understanding and
acceptation of such terms among commercial men, it does seem to me
that the plain meaning and purport of the answer was an acceptance
of the check for the sum expressed in the first telegram. The language
of the inquiry made in the first telep;ram clearly indicated that the check
had been drawn by Tate on defendant for $22,000; and defendant was
asked if it would pay it. It would seem to be a strained construction
that the check named was to be sent on merely for acceptance. The
answer was that "Tate is good. Send on your paper." If the check had
been presented to the bank in the ordinary way, and the drawee had in
dorsed thereon the word "Good," undersigned by its proper officer, it
would by aU the authorities have amounted to a certification of a check.
Eftpyv. Bank. 18 Wall. 604; 2 Rand. Com. Paper, § 648. The language
"send on your paper," taken in connection with both telegrams, clearly
implies that it is to be sent on for payment, and not merely for ac
ceptance. In Coolidge v. Pa.yson, 2 Wheat. 66, Chief Justice MARSHALL

states the rule that "a letter, written within a reasonable time before or
after the date of a bill of exchange, describing it in terms not to be
mistaken, and pJ.:VJ.U.1Swg to accept it, is, if shown to the person who
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afterwards takes the bill on the crE;Jdit of the ll"jtter, a virtual acceptance,
binding the person who makes the promise." Whilein the sUQsequent
case of Boyce v. Edwards, 4 Pet. 111, the ruling in Coolidge v. Payson,
was reviewed, the rule as stated by Chief Justice MARSHALl, was not dis
turbed where the letter of acceptance applies directly to a particular bill
drawn or to be drawn. By section 53';>, Rev. St. Mo., it is prov;ided
that" an unconditional promise in writing to accept a bill before it is
drawn shall be deemed an actual acceptance in favor of every person to
whom such written promise shall have been shown, and who upon the
faith thereof shall have received the bill for a valuable consideration."
It would be difficuit to perceive, on principle, what difference there
could be in a promise to accept before drawing and the facts as dis
closed in the petition. The defendant, in the very nature of such com
mercial transactions, must have understood that t~1e purpose of the in
quiry made of it was to have the payment of the check assured if taken
by the party sending the telegram. The answer was shown to the plain
tiffs, and in reliance upon the assurance it contained the plaintiffs ac
cepted the check. As well settled in this jurisdiction, the application
of the check by the plaintiffs to the indebtedness to them from the cattle
company was for a valuable consideration, and coni"titutes them bona fide
holders of the check, and as such the right of action thereon inures to
them regardless of any equities between the original parties. Raib'oad
Co. v. Bank, 102 U. S. 14-22; Pope v. Bank, 59 Barb. 226; Bank v.
Howard, supra; Whilden v. Bank, 64 Ala. 1-30; Frettnd v. Bank, 76 N.
Y. 353-358; JohmJon v. Clark, 39 N. Y. 216; Coolidgev. Payson, 2 Wheat.
66. The conclusion is that the petition does state facts sufficient to con
stitute a cause of action, and the demurrer is therefore overruled.

(Oircuit Oourt. D. Oonnecticut. June 24, 1889.)

1. INSURANCE-CONDITIOXS OF POLICy-PROOFS OF Loss.
An insurance policy provided that on a loss the policy-holder should, "if

required, produce the certificate of a magistrate or notary public nearest to
the place of fire, -* .. .. stating that he has investigated the circumstances
of the fire, and believes that the owner has, without fraud. sustained loss to
the amount claimed." The company's agent replied to proofs of loss sent by
plaintiff, the policy-holder, which contained a certificate that such proofs
were insufficient, because they did not meet the requirements of the policy
in regard to the location of the magistrate or notary signing the certificate,
and said: "For the above reasons, we decline to accept the proofs * **
as sufficient, under the requirements of the policy_" Plaintiff thereafter sent
the certificate of the nearest justice of the peace. though there were notaries
who were materially nearer. Heid. that there was a sufficient requirement of
the certificate mentioned, which plaintiff recognized.

2. SAME.
Under such requirement, the certificate of the nearest offie-er of the classes

named, whether magistrate or notary, is necessary.
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8. SA:l.fE-WAIVEl;t;
The policy also. provided that plaintiff should. if required. submit to nn ex·

aminationunder oath. Hed. that the mere examination of plaintiff under
oath was not a' waiv·er of defendant's right to require the certificate. where it
appears that plaintiff knew that he was still required to furnish proofs of loss.

4. SAME.
The mere delay by the company of 37 days before requiring the certificate

is not a waiver thereof, where it appears that the policy was not payable until
60 days after proofs of loss were rllceived by the company. and plaintiff
does not claim that the C'elay prevented him fro.n obtaining the required cer·
tificate so as to begin suit at the expiration of the 60 days, or that any other
injury or detriment was occasioned by the delay

At Law. On motion for new trial.
Action on fire insurance policy by Russell Williams against Queen's

Insurance Company.
Franklin Chamberlin, for plaintiff.
George A. Fay and T. E. Doolittle, for defendant.

SHIPMAN, J. This is a motion for a new trial of an action at law,
upon a 'policy of fire insurance upon a stock of merchandise in the .:lity
of Meriden. The policy providpd, among other things, that the assured
should, within 60 dayi:! after the fire, render an account of the loss, signed
and sworn to, stating how thefire originated, giving copies of the written
portions of all policies thereoh; also the cash value and ownership of the
property and the occupation of the premises; and, whenever required,
should submit to examinations under oath, by any person designated by
the company, * * * and should, "if required, produce the certifi
cate of a magistrate or notary public nearest to the place of the fire, not
concerned in the loss as a creditor or otherwise, or related to the aforesaid,
stating that he has investigated the circumstances of the fire, and believes
that the OWlwr has, without fraud, sustained loss to the amount claimed."
On September 12, 1885, and during the life of the policy, the insured
property was seriously injured by fire. The origin of the fire was not sat
isfactorily ascertained, and immediately thereafter an investigation was
had, nominally by the municipal authorities of Meriden, under the pro
visions of its charter, which, the plaintiff claimed, was really cond ucted
by the various insurance companies which were concprned in the loss.
Upon this investigation the plaintiff was examined at length, under oath.
The examination wali' conducted by an agent of one of the com panies, who,
as the plaintiff claimed, represpnted also the detEmdant. Any participa
tion in the investigation was denied by the defendant. Ahout Septem
ber 30, 1885, the plaintiff voluntarily made out and sent to the defend
ant proofs of loss upon a blank which was furnished by its local agent.
George W. Smith, Esq., filled out the proofs ofloss, and, as notary pub-
lic, filled out and signed the magistrate's certificate, which was a part of

.the blank form. He was neither the nearest disinterested magistrate nor

.the nearest disinterested notary public to the place of the tire. These
proofs were received by the defendant on September 30th, and were re-
ceived by Mr. E. G. mchards, who was special agent of the company,
and had charge of alll9sses in the New England states, on the week after
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they went to the New York office. On November 6th he wrote to the
plaintiff that the proofs were "incomplete and insufficient, inasmuch as
they do not meet the requirements of the policy contract, first, as to the
requirement of a certificate of a magistrate or notary puhlic nearest to the
place of the fire. * * * For the above reasons * * * we decline
to accept the proofs you have offered as sufficient under the requirements
of said policy." On December 14, 1885, the plaintiff wrote to the de
fend ant: "If you will return my proofs of loss, I will see if I can get
them in the way you want them. ,; They were returned to the plaintiff,
and were retained by him. On September 12, 188G, and before the
commencement of this suit, he, by his counsel, sent to the attorney of
the defendant a magistrate's certificate, of about that date, of John Q.
Thayer, the nearest justice of the peace to the place of the fire. At least
two disinterested notaries were materially nearer the burued store.

The plaintiff requested the court to charge the jury as follows:
"( 1) That the certificate of a magistrate or notary public nearest the place

of fire. and not concerned in the loss as a creditor or otherwise, hlld not bean
required. (2) If the letter of defendant's agent of November 6th contained
such requirement, then that the pl<lintiff might I'Jel·t from which class, notary
public Or magistrate, he would procure snch certificllte, and. having furnished
the certificate of the nearest justice of the peace, he had conformed to the
requirements of thfl policy. (3) That by the examination of the plaintiff un
der oalh. in accordance with the pol.cy provision, the defendant had wai ved
its rigllt to require the certificate of a magistrate or notary public. {4) That
having made no reqUirement for the certificate of a magistrate or notary pub
lic until after Xovc'mbl!' 6th, 54 days after the fire, and 37 days after the proofs
of loss were received, the defendant should be held for this reason to have
waived its right to require such certificate."

The court did not so charge, but upon the admitted facts in the case,
in regard to the non-production of a disinterested magistrate's certificate,
who was nearest to the place of the fire, directed a verdict for the de
fendanL

1. That a certificate of a magistrate or notary was n()t required.
By the terms of the policy it was not incumbent upon the assured to
furnish such a certificate, "unless required." The proofs contained a
certificate, but not of the required officer, if a certificate was to be given~

The company's agent replied that the proofs were incomplete and insuffi
cient, because they did not meet the requirements of the policy in respect.
to the location of the magistrate or notary, and said: "For the above
reasons, we decline to accept the proofs you have offered as sufficient,
under the requirements of the policy." In substance :md effect, though.
not in formal and technical terms, the letter informed the assured tha~

the certificate of the nearest magistrate or notary was required. The re
quirement was understood, and was attempted to be complied with, hy
the plaintiff. In view of the manifest call which is contained in this
letter for the certificate from the person specified in the policy,a call the
meaning of which the plaintiff fully recognized, it cannot be said that
the certificate had not heen required.

2. That the plaintiff had his election from which class of officers he
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wohld procure the certificate, and the certifiC"ate of the nearest justice,
thongh .he was materially Hlore remote than the nearest notary, would he
sn tticient. Such a construction is manifestly adverse to the accomplish
ment of the object to be effected by this old and familiar ,provision in
fire polioies, which was to obtain the opinion of an tmbiased pu blic offi
cer, who, from his location, might be presumed to have the most inti
mate knowledge of the assured, of the origin of the fire, and of the
amount of the loss. It would be a strained construction to hold that
when three classes of officers are named, as is now frequently the case,
the assured has the privilege of selecting the nearest member of one of
these classes, although numerous qualified members of each of the other
classes were materially nearer to the place of the fire. There is no no
tary public in many of our agricultural towns, and the construction of
the plaintiff would permit the assured in such a town to pass by all the
magistrates in his neighborhood, and seek a notary in some adjoining
town, whose ignorance of the circumstances of the fire would render his
certificate alike attainable find destitute of information to the insurer.
The meaniug of the clause is that the certificate of the member of the
named classes of officers who is nearest to the place of the fire shall be
furnished when it is required. Such is the tenor of the decision in Gil
l'igan v. Insurance Co., 20 Hun, 93,affirmed, but without a written opin
ion, in 87 N. Y. 626. Th€. facts in regard to the location of the respect
ive o{ficers"so far as they can be learned from the statement, corre
sponded with those of this case.

3. The alleged waiver of the right to require a certificate by reason
of the examination of the plaintiff, or by reason of the defendant's
delay in making the requirement. The policy in this case expressly
provided that,whenever required, the asssured should submit to an
examination under oath, and, if required, should produce a certificate.
He was to do either, and he was also to do both "when required,"
and there is nothing in the terms of the policy from which it can be in
ferred that a requirement of one act is an abandonment of or a waiver
of the right to require the assured to perform the other act. There may
be facts in particular cases which justify a court or jury in inferring
therefrom ,that the company had substituted the examination for the
proofs of loss, but the mere fact that an examination was had at the in·
stance of the insurance company is not a waiver of its right to require
proofs or a certificate. It is not contended that proofs of loss are waived
by anexaminution, if they are called for, and it may be added that the
whole history Of the case shows th\.1t the plaintiff knew that he was re·
quired in fact to furnish the customary proofs of loss. He obtained a
blank from the local agent, wholu he asked to assist him, and whose ad
vice he solicited and obtained in regard to the manner in which some
of the details of the proofs should be made.

It would also be improper to hold, as matter of law, that a delay of
37 days beiorea request is made for a magistrate's certificate is an abso.
lute waiver of the right to require such a certificate, for that would be a
declaration ,that whatever might be the pressure of business upon the
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eompany, or whatever might be the engagements or health of the offi
cers, the circumstances of earh loss must be so far ascertained before the
expiration of 37 days that the company must know whether the circum
stances required proof of absence of fraud. The most that can be
claimed in regard to this part of the case is that the delay was a mct
from which a jury could infer a waiver. The strongest case upon this
subject in favor of the plaintiff is that of Keeney v. Inrmra1tce Co., 71 N.
Y. 396, in which it was held that a silence of five weeks after the proofs
had been furnished was evidence from which alone the jury had a right
to find that the defects in the proofs had been waived. The circum
stances of that case were peculiar. Some of the objections of the insur
ance company were deemed by the court to be groundless, and others
to be frivolous. No reason was shown for the delay, and the objections
were evidently considered to be an after-thought, and not the real reason
upon which payment was refused. The decision is not a guide for the
decision of other cases in which the CirCUll,lstances are different. Pro
longed and unexcused silence by an insurance company after the recep
tion of proofs of loss is held to be evidence of a waiver of defects or
technical mistakes in the proofs, upon the ground that good faith re
quires of the company to notify the insured of such defects and thus
enable him to correct them, and not mislead him to his hurt, by an un
necessary delay; and that if the company did not do what good faith
required, and misled the assured, it must be held to have regarded the
defects as unworthy of consideration, and so to have waived it. The
reason upon which the doctrine of implied waiver from silence and that
of estoppel in pais is based is the same. It is that the conduet of the
insurance company has misled the assured, and induced him to omjt
doing, or has prevented him from doing, what he might have done, and
therefore that the effect of its setting up the defect would be, bya
brearh of good lilith, to work an injury upon the adverse party. It is
important to notice that this implied waiver is another name for estop
pel, because the principle of estoppel is that the person in whose favor
the estoppel operates would, except for its aid, be defrauded; and where
no injury can have arisen from the act of the insurance company there
is no estoppel. It is said, in a well-considered case, that tho waiver or
estoppel" can never arise by implication alone, except for some conduct
which induces action in reliance upon it io an extent that renders ita

. fraud to recede from what the party has been induced to expect." In
surance Co. v. Fay, 22 Mich. 467. It might be added that the waiver
or estoppel may arise, if the conduct of the insurance company induces
an inability to act in consequence of it, which produces an injurious ef
fect. In this case the policy was not payable until 60 days after proofs
of loss were Illade and received by the insurance company. Suit could
not be commenced until the policy was payahle. Galu:he v. Insurance
Co., 10 Fed. Rep. 347. It is not claimed that the delay of the company
prevented the plaintiff from obtaining the required certificate, or from
obtaining it in time to commence his suit at the expiration of the 60
days. If the defendant had a right to require a certificate, the delay
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wrought noil\iurious effect upon the plaintiff. Where there is no claim
· of kjuryto the insured, or that he has been misled or deprived of an

advantage by a delay which did not affect the time when the policy was
· payable, there is no reason or propriety in submitting to a Jury the ques

tion of implied waiver from unexcused delay. The motion is denied.

HILL v. UNITED STATES.

(Circuit Court, D .•lfaryland. June 22,1889.

NAVIGABLE WAT~,RS-RIPARIAN RWIITS-LIGHT-HOT,SES-CONSTITUTIONAL LAW.
Land completely covered at low tide by the waters of the Chesapeake bay,

within the limits of the state of Maryland, was, for purposes of navigation,
given up to the United States upon the ratification of the federal constitution
by the state. by virtue of the provision giving the federal government power
to regulate commerce. and' though the State. by statute, granted such land to
the owners of the adjacent dry laud as far as to the channel of the navi.gable
waters, such grant was subjectto the right of the United States to build light
houses for commercial purposes, and the owuer of the adjacent land is en
titled to no compen&ation for damages resulting from the erection of such
structures.

At Law. Action for use and occupation.
On the 1st November, 1888, the plaintiff filed his petition in this

court, under the provisions of the act of congress of March 3, 1887, c.
359) in which he seeks to obtain compensation from the United States
for the use and occupation of the site of Miller's Island light-house,
which was built by the United States in the year 1874 on the bottom of
the Chesapeake bay, one of the public navigable waters of the United
States, at about 200 yards fro,m the shore of )liller's island; this light
house having been ever since its construction used as the rear range light
of Craighill channel, the same being a channel constructed by the United
States in the Chesapeake. bay, and used by ocean vessels in their ap
proach to the port. of Baltimore. The plaintiff, in the year 1873, be
came by purchase the owner of Miller's island, the same being an island
in the Chesapeake bay, near its western shore. The claim of the plain
tiff to compensation for the use ofthe site is based onhis riparian rights
as the owner of the fast land of Miller's island, which lies adjacent to the
site in question, and he relies on a law of the state of Maryland, known

· as" Act 186,2," c. 129, to support his claim. The United States resists
this claim of the plaintiff upon the ground that his riparian rights under
the law of the state of Maryland are subordinate, and subject to para-

· mount rights of the United States, under the commercial clause of the
federal constitution, articlel, § 8, to use the said site without condem
nation or .compensation to the plaintiff for the purposes of commerce and
navigation.

FI!\DINGS OF' FACTS.

(1) I find that copies of the plaintiff's petition were in compliance
with the reqLliren1ents of the act of March 3, 1887, c. 359, duly served
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on the United States district attorney and the a~torney general of the
United States, and saJd law ill all respects complied with. (2) I find
that the plaintiff since the 14th day of February, 1873, has been seised
and possessed in fee-simple of the tract of land deRcrihed in these pro
ceedings and known as "Miller's Island," and of all the riparian rights
attached thereto, under the laws of the state of Maryland. (3) I find
that no part of the fast land included in the deed of the plaintiff has
been used or occupied by the United States, but that a site for the rear
range light of Craighill channel, situated about 200 yards from the shore
line of the plaintifPs land, has been occupied and used by the United
States; that the said site is submerged land in the Chesapeake bay, one
of the public navigable waters of the United States, and within the ebb
and flow of the tide, and in water about two feet deep at low tide. (4)
I find that Craighill channel is a channel in the Chesapeake bay, con
structed by the United States, and used by ocean vessels in their ap
proach to the port of Baltimore, and that the light-house constructed by
the United States in the year 1874 on the site in question is an impor
tant and necessary aid to the navigation of said channel. (5) I find
that the United States took possession of said site for the purpose of
building the light-house in question without condemnation or the pay
ment of any compensation to the plaintiff, or any other person, in the
year 1874. (6) I find that the land of Miller's island, belonging to the
plaintiff, was heretofore used and is chiefly valuable on account of the
gunning for geese, swan, and ducks, and for the fishing privileges with
nets, and that since the erection of the light-house adjoining the shore
the value of the land has decreased greatly, and the plaintifl"s testimony
tended to show that said decrease is due to the erection of said lie:ht
house, and that the island formerly rented for $3,000 per annUm, -but
since the erection of the light-house the rent has decreased to $500 per
annum.

1. Alexander Preston and Alexander Preston, for plaintiff.
Thomas G. Hayes, U. S. Dist. Atty., for defendant.
Belore BOND and MORRIS, JJ.

BOND, J. This is an action for use and occupation of plaintiff's land.
The facts of the case are that on the 14th day of February, 1873, the
plaintiff became the owner in fee of an island on the western side of the
Chesapeake bay, known as "Miller's Island." In the year 1862 the
state of Maryland granted by statute to the owners of all lands bounding
on the navigable waters of the state the lands of the state covered by
water in front of such shores to the deep water or channel of the navi
gable waters. The United States, in 1874, for the purposes of the proper
navigation of the Chesapeake bay, erected on the lands covered by water
of the bay and within 200 yards of plaintiff's island, a light-house,
known as "Rear-Range Light of Craighill Channel." The water cover
ing the land on which the light-house is built is within the ebb and flow
of the tide, and is about two feet deep at low ti~e. The plaintiff claims
that the land upon which the light-house is built belongs to him by vir-



174 FEDERAl.. REPOR'l'ER, vol. 39.

tue of his deed and the statute of Ma.ryland, (referred to,) and that pri
vate property cannotbelaw'fully taken for a public use by the defendant
without just compensation. It is true that after the authority of Great
Britain had been overthrown by the states all the property of the sover
eign or of the lords proprietary belonged to the state. But the state of
Maryland, when she ratified the constitution of the United States, and
bE>came a member of the Federal Union, held thE> lands under her nav
igable waters subject to the conditions of that instrument. The consti
tution provides that congress shall have powE>r to regulate commerce be
tween the states and with foreign nations,and it has long been held that
the power to regulate commerce carries with it the power to build light
houses, and do all other necessary things without which commerce can
not be successfully carried on. When the state of Maryland yielded
this power to the United States she held the lands beneath the naviga
ble ,vaters Bub modo only. They are subject to the right of the United
States to use them in the regulation of commerce, as much so as the nav
igable waters themselves are under the control of the federal govern
ment, upon which she may fix a light-boat certainly and anchor it per
manently to the bottom. When, therefore, the state granted the ripa
rian privileges mentioned in the statute referred she could grant no
inore than she possessed, and the plaintiff holds them subject to the right
of the United States to regulate commerce as the state did. This light
house is in the determination of congress necessary for the commerce or
navigation of the Chesapeake, was within their power to build ever since
the adoption of the federal constitution, and the plaintiff has no claim
for the use and occupation 01 the premises.

MORRIS, J., concurs.

SHUMACHER v. ST. LOUIS & S. F. R. Co.

(Oircuit Court, W; n. Arkansas. June 8, 1889.)

1. NEGT,IOENCE-GRoss NEGLIGENCE.
A party is guilty of gross negligence if he fails to exercise the care required

of him by the law. This care required by the law is such care as is necessary
under the circumstances to secure the protection of the lives, persons, and
property of other persons.

2. SAME.
Gross negligence is the .absence of the care necessary under the circum

stances to secure protection to life. person. and property. The entire ab
sence of that prudent and proper care necessary to render safe life, person,
and property, and the failnre to exercise such care. shoWs a conscious indif
ference to consequences. which makes a state of case in which there is con

.structive or legal willfuhiess.
8. SAME.

In a case where. as a ;probable consequence, the danger is very great, tne
greater the degree of care required.. In such a calle the law requires the very
highest possible care to prevent an injury.
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4. SAME-WU..I,FUL ACT. ,
An act characterized by a high degree of negligence, or, as it is familiarly

caned, "gross neglige~ce," is the counterpart of a willful act. Whentbe
danger is very great, and the care to prevent disaster is very slight, or none
at all, the neglect of a party becomes a willful act in law.

5. SAME.
The highest duty of man is to protect human life, or the person of a human

being. That duty is never performed so as to escape responsibility until all
possible care, under the circumstances, has been exercised.

6. SAME.
If a conductor in charge of a gravel train was aware of the peril of a party

who was in a position of danger, or might by the exercise of ordinary cal]e
have discovered it in time to have avoided the injury to the party plaintiff,
that he permitted the danger to be created; that he thereafter, and up to to:e
time of the collision, failed to use the means within. his \Jower with a proper
degree of care consistent with the safety of those on board the train to avoid
the intliction of such injury to them as would spring as a probable. reasonable,
and natural consequence from the act,-a state of case w'}uld be created
whicb would indicate such a degree of indifference to the rlghts of others as
to warrant the characterization of such conduct as recklessness of such a
character as to leave no place for the doctrine of contributory negligence in
the case.

7. SAME-CONTRIBUTORY NEGLJQENCE.
The fact that one has carelessly put himself in a place of danger is never

an excuse for another purposely or recklessly injuring him. An act may be
legally willful without a direct intent. It may be so willful if reckless.

8. :NEW TRIAL-EXCESSIVE VERDICT.
A court cannot interfere with a verdict on the ground of excessive damages,

unless such damages are so excessively large and disproportionate as to war·
rant the inference that tbe jury was swayed by prejudice, preference, par
tiality, passion, or corruption.

9. NEGLIGENCE-PLEADING.
If an injury is charged in a complaint to have been negligently done, a

plaintiff may prove any degree of negligence, although it may be such a de
~ree as to make a case of constructive or legal willfulness.

10. SAME.
If a pleading is too narrow to cover the proof it can be widened, in a case

where an the issues which will be embraced by the amended pleading were
presented to the jury at the time of the trial.

11. SAME-AMENDMENT.
If neither the actual nature of the case, nor the real issue between the par

ties as it has been tried, would be changed by an amendment, the same should
be permitted in furtherance of justice, even after verdict.

(Syllabu8 by the Oourt.)

At Law.
This is a suit against defendant for damages, plaintiff claiming in hie

original complaint that he was injured by the negligence and care:ess
ness of defendant in not providing suitable and proper brakes for defend
ant's cars; that he was on a gravel train of defendant as an employe;
that he ''1'IlS so injured by defendant, while its employes were engaged in
switching cars, by reason ofdefective brakes with whicb said cars were sup
plied by defendant. In the amended supplemental complaint plaintiff
says the injury to him was caused by the defendant through its agents,
who so negligently and improperly managed the said train that the plain
tiff was knocked off the same, and the cars of defendant ran over him.
Plaintiff says it was the duty of the defendant to make and enforce suit
able regulations as to the manner of switching and making up trains, and
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reg~lating the speed thereof, and providing a sufficient number of brake
men to check and control said cars while switching, and at all other
times, lind to manage its train so as not to endanger the lives or limbs
of its servants; that the defendant violated its duty to plaintiff in the
said particulars. and the same wholly neglected and fltiled to perform;
and that by said negligence of said defendant the plaintiff was run over
and injured. The proof shows the wheels of a car ran over the left foot
of ph\intifr, injuring it so his left leg had to be finally amputated close up
to his thigh. The plaintiff claimed $15,000 damages. The jury ren
dered a verdict in his favor for $8,000 damages. The defendant filed a
motion for a new trial containing the following causes:

"J3eeause the verdict is contrary to law; because the verdict is contrary to
the evitlenl'e; because the verdict is cuntrary to both law and evidence; be
cause of error of law in refusing to give instructions frolll one to nine, in
elusive, as asked for by defendant; because the court elTl'd in lllodifying in
struct,olls as <ls"ed for by the defendant, over the ohjection of defendant, and
by giving the same as 1ll0dHled to the jury; because the c-ourt erred in giv
ing instructIOns numbered from three to eleven. inclnsive, as llsked for by
plaintiff, over the objections of defendant; because thll verdict is not sup
ported by the evidence. "

George A. Grace and J. P. Byres, for plaintiff.
Clayton, Brizzolara & Forrester, for defendant.

PARKER, J:, (after stating the facts as above.) How did the em ployes of
the defendant, or, more properly speaking, the conductor, as he was in
charge of t~at t,l:ain, and responsible for its management, make the switch
at the time'of the accident? The.evidence shows that the engine and
four loaded cars, they being loaded with gravel, were stopped on the
main track~"'l,'he engine was detach~d and run up the road to pass a
switch, and when it was run past this switch .it was backed and attached
to 10 cars loaded with gravel which were standing on the switch. It was
then rUlI far enough upa steep grade of the track to pull the cars off the
switch and place them on the main tracle Then .the engine was de
tached from the 10 cars, and they wen' let go down a steep grade until
the front one of the 10 struck the rear one of the four leJt on the main
track; and this was done with but one brakeman using one brake to

,check the. i~Qreasing velocity of these 10 loaded gravel-cars. The wit
ness Kinney says: "The cars came down pretty hard,-pretty 13.st,

'and the further they came the faster they came, an,d struck pretty hard.
I thiuk it struck harder than usual. It was downgrade, Was a steep
grade, It is harder to hold on a down grade." The brakeman Gifford
says: "Grade WftS steeper than he thought it was. Cars got start of me

,a little, and wI: en I saw they were going to hit a little too hard I hallooed
to the men' Look out!''' He further says: "Qu£stion. You Sfly you were
going to strike harder than you ought to? Answer. Yes, sir; harder than
cars ought to strike to ,be safe on making a coupling." In describing
how the switching was doneGifford says: "Pulled ten loaded cars, loaded
with gravel, off the switch, took them up a steep grade, cut the engine
luose, and let them go down the grade." Again he says: "The grade
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was too steep for him to stop the cars." Further he says: "I suppose
it would have been of advantage to me if other brakemen had been there."
"Q. If there had been enough men you could have held her down so as
not to hurt anyhody? A. Yes, sir. As a matter of fact there was not
enough men to hold her down easy." Other witnesses corroborate Gif
ford as to the manner of making the switch, the nature of the grade, the
number or brakemen on the train at the time, the rapidity with which
the 10 cars moved after being detached from the engine, the force with
which the cars came together, and how sneh a result could have been
prevented. The conductor in char!!:e of this train knew the nature of
that grade. It was his duty to know that one brakeman mimnging one
brake could not control that train of 10 loaded cars. It was the duty of
the conductor to take these 10 cars off that switch and attach them to the
four on the main track in a prudent and careful mann!'r, having due re
gard to the safety of the property of the company, and above all to the
saiety of the lives and persons of the employes of the company, many of
whom from this evidence were known by every employe of that company
on that train,-from the conductor to the water-monkey,-to be on the
open gravel-cars, which, from the testimony in this case, was recognized
as a position of danger; and with that knowledge such a switch was
made. In the light of this evidence, can a want of care in changing
these cars be imputed to the conductor? Did he exercise the care that
was necessary under the circumstances? If he did not, as was said by
the supreme court in the case of Railruad Co. v. Arms, 91 U. S. 495, he
was guilty of gross negligence. "That this means, alter all, the absence of
the care that was necessary under the circumstances." Indeed, I think
this evidence would raise the presumption of a conscious indiH"erence to
consequences on the part of the conductor. It seems to me from the tes
timony that there was an entire absence of that prudent and proper care
which, when there is a failure to exercise it, shows that conscious indif
ference to consequences which makes a state of case in which there is
constructive or legal willfulness. The principle, in short, applicable in
a case like this is that the plaintiff" was guilty of imprudence in sitting
where he did on the car, but that defendant, by exercising the degree of
care required of it, could have prevented the injury; that the degree of
care required is proportioned to the extent of the danger. If, as a prob
able consequence, the danger is very great, the greater the degree of care
required. In such a case the law requires the very highest possible care
to prevent an injury. An aet characterized by a high degree of negli
gence, or, as it is familiarly called, "gross negligence," is the counterpart
of a willful act. "When the danger is very great, and the care to prevent
disaster is very slight, or none at all, the neglect of a part:;' becomes a
willful act in law. The highest duty of man is to protect human life,
or the person of a human being. That duty is never performed so as to
escape responsibility until all possible care, under the circumstances, is
exercised. The law says if the management of these cars, after the
plaintiff was discovered on one of them in a position of danger in time to
have prevented the inj ury, was characterized bj' gross and reckless neg-

v.39F.no.3-12
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ligence, it is .equivalent to intentional mischief. Rail1'oad Co. v. Ledbet
ter's Adm'r, 45 Ark. 246; Cooley, Torts, 810. This striking together
·of the cars, caused by the negligence or want of proper care on the par~

.of the conductor, was an act which, under the circumstances, consider
ing the proven situation of a number of men on the gravel~cars, would
produce the result that was produced as a natural, probable, and ordi
nary consequence. If the conductor was guilty of such a degree of neg
ligence as naturally led to such a result, in law he is held to have in
tended the result. This may appropriately be called "legal willfulness."
The evidence, to my mind, shows that the switching was done in a care
less and reckless manner. Did the conductor know of the dangerous
position of plaintiff, or could he have known it by the exercise of such a
l'easonable degree of diligence as the circumstances required, in time to
have prevented the injury? Did he know it, or could he have known it,
long enough before the injury to have prevented it by the exercise of rea
sonable care in making the switch? The evidence of Gifford is that he
did. On this subject he states that "Burk told the men they had bet
ter ride in the caboose; there was lots of room in there." "Question.
When did Burk tell them that? Answer. While they were running be
tween Tushka Homma and Talihina. Q. Did you ever tell these men?
A. I don't know that I did, personally. He [meaning 8humacher] was
.on the end of the car when Burk told him. Q. Did he get off the end of
the car? A. No, sir; I don't think he did. Q. He remained there? A.
Yes, sir." By this testimony plaintiff was in this place of danger while
they were running between Tushka Homma and Talihina. This was a
eonsiderable time before the injury was inflicted, and from the testimony
he must have remained there until he was knocked off by the collision.
The conductor saw him there. The conductor was about theBe cars or
the caboose all the time. He knew the men were in the habit of riding
on the gravel-cars. If he did not actually know that the plaintiff was
on the end of the car, he had such good reason to know that he was
tl¥3re, or might be there, as to make it his duty to see whether he was
there or not before such a reckless and careless act as switching these
cars was done. His knowledge of the position of this plaintiff before
the switching made such a state of case as that it became his duty to ex
ercise due care to see if the plaintiff was in a position of danger. Fro~
this evidence he either knew of the perilous situation of the plaintiff, or
by the exercise of ordinary care might have discovered it, in time to
have avoided injuring him. It is apparent to my mind, from the facts,
that he failed to use the means in his power withapJ.'oper degree of care
to prevent injuring plaintiff, or anyone else on the cars. This make~

a case of constructive or legal intent, or a case where such conduct is
equivalent to intentional mischief. Guenther v. Railroad Co., 8 S. W.
Rep. 375. The facts, in my judgIl1ent, show the ipjury to plaintiff could
have been prevented by the use of ordinary care on the part of the con~
ductor after he obtained knowledge of the position of plaintiff on the
train, or after and while he had go04 reason to know his position of dan
ger. He having such good reason to know this fact, it was his duty to
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make an effort to know the real truth at the time of the switching. We
are to consider that the conductor knew it to be a habit of many, if not
all, of these men to ride on the open dirt-cars. This was a position of
danger, as shown by all the evidence in this case. This concludor, un
der the law, could not change the position of these cars under such cir
cumstances as described by the evidence without making some reason
able effort to learn the position of the men at the time the cars were taken
from the switch and turned loose on a steep grade without being guilty
of such negligence as would make the act willful in law. The act was
one of great carelessness. It was an act which naturally, reasonably,
and probably would produce just such a result as was produced. It was
a result that could have heen prevented by the exercise of that reason
able and ordinary care which should have characterized the act of the
conductor as a reasonable and prudent man having in charge a very
dangerous agency. The negligence of the conductor in this case com
menced when the switching commenced in the manner that it did, and
it continued until the injury was inflicted. It is claimed that warning
was given of the approaching danger. It was, but it was too late. I
do not think it can be gathered from any of the evidence that the warn
ing was given until after the cars had been cut loose from the engine,
and started down the steep grade, as the witnesses call it. Mr. Kinney
says: "This hallooing was when the cars had not much more than started
down the grade." Take all the evidence together, and it shows it was
after they had started, and gone some distance down the grade, before
the haIlooing was done. This did not break in on the state of negli
gence on the part of the conductor that had commenced, then existed,
and continued up to the time of the injury of plaintiff'.

On a careful review of the evidence in this case, I conclude the place
.on the car that plaintiff fell from was a position of danger. The con
ductor was aware of Shurnacher's presence on the car, and only a short
time before, if not at the very time of the injury, he knew of his pres
ence on the very spot from which he fell, or had good reason to have
such knowledge; that any place on the car was a place of danger; that
Shnmacher was guilty of negligence in being where he was; that the in
jury to plaintiff could have been prevented by the use of ordinary care
on the part of the conductor, who was the man in charge of the train at
that time, amI who had the control of plaintiff and all others on that
train while it was in transit from the gravel-pit to where its load of gravel
was discharged; that he failed to exercise this care. This care, under
the circumstances, he must exercise. Sullivan v. Railroad Co. , 10 S. W.
Rep. 852. The conductor was aware of the peril of plaintiff, or might,
by the exercise of ordinary care, have discovered it in time to have
avoided the injury to plaintiff. He permitted the danger to be created.
He thereafter, and up to the time of the collision, failed to use the means
within his power with a proper degree of care consistent with the safety
of those on board the train to avoid the infliction of such injury to
them as would spring as a probable and natural consequence from
the act. This state of case indicated such a degree of indid'erence to
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the rights of others as to warrant the characterization of suob condud
as recklessness of such a character as to leave no place for the doctrine
of "contributory negligence" in the case. The fact that ,one has care
le~sly put himself in a place of danger is never an excuse for another
purposely or reck~essly injuring him. Cooley, Torts, 811. An act may
be legaUywi:lful without It direct intent. It may be so willful if reck
less. It seems to me that the facts referred to above, and the legal prin
ciples enunciated, entirely justify the court in giving the instructions
asked for by the defendant, as moditied, and in giving the instruction
on its own motion, defining" willfully or intentionally," which is a~ fol
lows:

". Willfully or intentionally,' as used in the instructions, means either a
specific purpose to do the plaintiff an injury, or a grossly reckless management
of the car or cars after plaintiff's position on the car was discovered by de
fendant's agent, the conductor. To make the management of the car or cars
a grossly reckless management the position of plaintiff on the car must have
been known tothe conductor sufliciently long before the injury to have ena
bled him, and those under him in the management of the train, to have pre
vented the injury. If such management, was grossly reckless, after plaintiff's
position was discovered in time to have prevented the injury, such re<;kless
ness is eqUivalent to willful or intentional mischief."

The court, in the light of the evidence, was justified in giving such in
structions as were asked by plaintiff on the subject of the injury being
produced by an act that was in law willful. Of the other instructions
in the case I think the defendant has no right to complain. These given
at the request of its attorneys are more favorable than I think the facts
warrant, but it cannot complain on this ground. I was at one time in
clined to the opinion that the damages were excessive. Whether they
may be or not, before a court can interfere with a verdict on that ground
the same must be so excessively large and disproportionate as to warrant
the inference that the jury were swayed by pr~iudice,preference, partial
ity, passion, or corruption. St. Mart'in v. Desnoyel', 61 Amer. Dec. 494;
Schlencker v. Risley, 38 Amer. Dec.lOO, note, 10(30 It is complained by
defendant that the theory of the case presented by the instructions, that
the act which injured the plaintiff was legally willful, was not alleged in
the complaint. It is charged in the complaint t9 have been a negligent
act. I do not think it necessary to specifically allege the degree of neg
ligence. When it is charged to have been a negligent act the defendant
must take notice that the plaintiff can rely upon his right to prove neg
ligence of any degree. It is now well settled, as I believe, by the En
glish cases, and generally by the American courts, that a plaintiff may
recover, notwithstanding his own negligence exposed him to the risk of
injury, if the defendant. after becoming actually aware of the plaintiff's
danger, or if, under the circumstances, it was defendant's duty to know
it, failed to use ordinary care to avoid injuring him. Such a case is one
of legal willful inj'Clry. Shear. & R. Neg. 36.

I think all the facts out of which spring the true legal aspects of this
case are alleged; but, if not, after all the evidence has been heard, the
case submitted to the jury, a verdict rendered, and the right result, as
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shown by the law and the evidence, has been reached, in view of the
liberal doctrine of amendments which in the interest of justice now
prevails in the courts, I think a court would hardly be justified in set
ting aside a verdict on that ground. The purpose of all trials is to se
cure a just resuli,-to arrive at an honest finding. To do this the fed
cral courts put aside all the mere technicalities of the law. They are
brushed out of the way as so many cobwebs. If the pleading is too
narrow to cover the proof, it can be widened, in 11 case where all the is
sues which will be embraced by the amended pleading were presented to
the jury. Proof was offered on them, and the law covering and defin
ing these issues was fully presented. In my judgment neither the act
ual nature of the case nor the real issue between the parties, as it has
been tried, would be changed by an amendment. In such a case, if
necessary, it ought to be made, even after verdict, in furtherance of jus
tice. Bambel'geT v. Terry, 103 U. S. 40. After a careful consideration
of the case I am brought to the conclusion that substantial justice has
been done the parties; that the real merits of the controversy have been
reached, and upon these grOlUlds the verdict should stand, ani! judg
ment should be entered on same. Motion for a new trial will be over
ruled.

BEASLEY v. WESTERN UNION TEL. Co.

(Circuit Court, w: D. Texa8, San Antonio Div. May 29, 1889.)

1. TELEGllAPH CmlPANlES-NEGLIGENCE.
If a message is written by the sender on a telegraphic blank containing

stipulations restrictive of the right of recovery in case of neglig-ence in the
transmission of the message, he is bound by such stipulations whether he
reads .them or not; no fraud or imposition being used to prevent him from
acquainting himself with their purport.

2. SA:\1E.
A stipulation requiring a claim for damages for such negligence to be pre

sented in writing within 30 days is valid, and, no reason being shown for
failing to present it, no recovery can be had.

3. SAME-A UTHOlUTY OF AGEl'OT.
Although a telegraph company's rules prohibit its agents from receiving

messages written otherwise than on it.s printed blanks, a sender ignorant of
the prohibition is not bound thereby, and hence where the agent, without the
sender's request. copies a message written on ordinary paper onto a blank,
the sender will not be bound by the stipulations in the blank.

4. SA:\1E.
A telegraph company is held only to reasonable care and diligence in the

transmission of messages, and if stress of weather prevents their being sent by
the nsnal and most direct route, the company is not chargeable with negli
gence by selecting the next best available route.

5. SAllIE.
It is no excuse for delay in transmiting a message that an agent at an inter

mediate point was in doubt as to its proper destination, the message being
addressed to "Wallace" instead of "Wallis," there being no place in the state
of the former name, if he knew of the existence of the latter town, and failed
to send it to that point.
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6. SAME~'
If the error in'the name was chargeable to the agent who received the mes

sage from the sender, the company would be liable, regardless of the diligence
used by the agent at the intermediate office to discover the correct destination.

7. SAME.
Where the message alleged to have been unreasonably delayed contained

information of the probable death of plaintiff's wife. and the only means by
which. if the dispatch had been duly received, plaintiff could have arrived
before her death was by a train which passed at a distance of 15 miles from
the point to which the messa/!.'e should have been sent, within 2 hours and 15
minutes after the earliest time at'which he could have received the message.
it is for the jury to decide whether he could have reached het while living,
and therefore whether he was injnred by the delay.

8. SAME-DAMAGES,
The recovery in such a case is measured by a proper compensation for the

disappointment and anguish suffered by plaintiff's inability to be with his
wife before her death. no punitive damages being allowed, nor should the
grief naturally arising from the wife's death enter into the determination of
the amount awarded.

At Law.' Action for damages.
Tarleton & Kellar, for plaintiff.
John A. & N~ O. Green, for defendant.

MAXEY, J., (charging jury.) The plaintiff, Robert Beasley, brings
this suit to recover damages of the defendant for the failure to deli vel' a
telegram to him !It Wallis, a station on the San Antonio & Arkansas
PaSR Railway. The message, alleged in the petition to have been deliv
ered by Miss Annie Melas, as ...gent of plaintiff, to the defendant's oper
ator at San Antonio for transmission, is set out as follows:

"SAN ANTONIO. TEXAS. January 11. 1888.
"1'0 Robert Beasley, News Agent. S. A. &- A. P. Ry. tTain, Wallis, 1'exas:

"Dell is worse. come at once.
[Signed] "SISTER ANNIE."

The telegram has reference to the wife of plaintiff, who (the wife) was
then in a crincal condition, and who died on the morning of the 11th,
and. as stated by Miss Melas, between the hours of 11 and 12 o'clock.
Referring to that telegram, it is alleged by the plaintiff "that said mes
sage was written by said Annie Melas upon a half sheet of com01on com
mercial note paper, and when the same was delivered, as aforesaid, t()
the agent of defendant, he, the said agent, of his own volition, and with
out the request of the said Annie Melas, copied, or rewrote, said message
upon one of the telegr~phic blanks of said defendant." It is insisted,
on the contrary ,by the defendant that Miss Melas' herself wrote the body
of the message, including the signature, and that at her request the agent
of defendaI1t, Towhey, merely inserted the address, and that Miss Melas
so wrote the message on one of the printed forms or blanks which are
in general use by the defendant company; the same being as follows:
Form No. 46.

TliE WESTERN UNION TELEGRAPH COMPANY.
NIGHT MESSAGE.

The business of telegraphing is subject to errors and delays, arising- from causeSo
which cannot at all times be guarded against, including sometimes negligence of serv-
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ants and agents whom it is necessary to employ. Errors and delays may be prevented
by repetition. for which, during the day, halfprlce extra is charged in addition to the
full tariff rates.

The Western Union Telegraph Company will receive messages, to be sent without
repetition during the night, for delivery not earlier than the morning of the next ensu
ing business day at reduced rates, but in no case for less than twenty-five cents tolls
for a single message, and upon the express condition that the sender will agree that he
will not claim damages for errors or delays or for non-delivery of such messages, hap
pening from any cause, beyoud a sum equal to ten times the amount paid for trans
mission; and that no claim for damag-6s shall be valid unless presented in writing
within thirty days after sending the message.

Messages will be delivered free within the established free delivery limits of the
terminal office. For delivery at a greater distance a special charge will be made to
cover the cost of such deliverY,the sender hereby guaranteeing payment thereof.

The Company will be responsible to the limit of its lines only, for messages des
tined beyond, but will act as the sender's agent to deliver the message to conuecting
companies or carriers, if desired, without charge and without liability.

Trros. T. ECKERT, Genera! Manager. NORVIY GREEY, President.

Receive'r's No. 'l"ime Piled. Check.

Send the following night message, subject to t
the above terms, which are hereby agreed to. I

'1'0. . ... ••••_ •••• .•_... . .. •••__

...... ,188

~ READ THE NOTICE AND AGREEMENT AT THE TOP.~

You observe a clause in the printed form to the effect "that no claim
for damages shall be valid unless presented ill writing within thirty days
after sending the message;" and the evidence, without contradiction,
clearly showing that no claim for damages was made until the following
July, about six months after the death of the wife, the defendant con
tends that the suit is not maintainable. There is evidence tending to
show that Miss Melas did not read tlIe printed matter of the company's
form, and was ignorant of its contents. Whether. Miss Melas wrote the
message or the body of the message on the printed form furnished by the
defendant is a question of fact which you will determine from an exam
ination of all the facts and circumstances in evidence. If she did thus
write the message,-if she wrote it on a form containing the stipulation
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which I have read to you as to the time for presenting a claim for dam
a~es,-there are certain principles of law bearing upon that question
which it becomes nece8sary for me to call to your attention.

1. It is immaterial whether Miss Melas read the printed matter or not.
Upon this point the supreme court of this state say:

'''rhe.sound and practiC'al rule of law in such cases is that in the absence of
fraud or impo~ition a party to a contract, which has been voluntarily signed
and executed by him, with full opportunity for information as to its contents,
cannot avoid it on the g-round of his own negligence or omission to read it."
Womack v. l'elegraph Co., 58 Tex. 179.

In the same connection the court quote the following extract from an
opinion delivered by the supreme court of Michigan:

"This printed matter on the face of the paper conld hardly eSl'ape the at
tention at anyone not natnrally or purposely blind who should write a mes
sage upon the paper. He must at least know that there is some printpd matter
on tht' f ,(:e of the paper, and he lllust be held to know that it had I,epn placed
there for some purpose connected with tilt' messag-e. It is therefore no eXl'use
for him to say he dId not read the printed matter before his f'yes. It was gross
npgligence on his part if he did not. The printed blank, before the lliessage
was written upon it, was II general proposition to all p"rsons of the tenns and
conditions upon whieh messages would be spnt. By writing the mpssage nn
dE'r it, signing and delivering it fllr transmission, thE' plaintiff below accepted
the prll!,osition, and it became a contrad upon those terms and conditillns."
Ill. 180; citing l',ze,qraph Co. v. Carew. 15 lVlkh. 536. ~ee, also, Telegmph
Co. v. Neill, 57 Tex. 285 et seq.

I do not say, gentlemen, that Miss Melas was guilty of gross negli
gence in failing to inlorm herself of the contents of the printed form,
but her want of knowledge, under the circumstances, is due to her failure
to avail herself of the opportunity she had of obtaining the information,
and she and the plaintitf, for whom she was acting, are chargeable with
knowledge of what the printed form contained.

2. As before stated to you, the printed form providE's that no clairn
for damages, unless presented in writing within 30 days, shall be valid.
Referring to a stipulation of that character in a printed telegraphic blank
form, the sllpreme court of this state, speaking through :Mr. Justice BTAY

TON, say: "Agreements of this character are held to violate no rule based
on public policy, and to be reasonable and obligatory." Telegraph Co. v.
Rains, 63 Tex. 28. The testimonyin this case shows that the plaintiff,
at the time of the death of his wife, resided in San Antonio; that his
wife died on the 11th of January; that he reached his home on the night
of the same day; and that within three or four days thereafter he was
shown by his sister-in-law the message which she says she dE'Iivered to
Towhey. He therefore had ample time to present his claim for damages
to the defendant, and no reason is disclosed or attempted to be shown by
the testimony for his failure to present it within the 30 days. You are
instructed, therefore, that if Miss Melas wrote the body of the message on
the printed form, to which you havebeen referred, and requested Towhey
to write the address, then the plaintiff is not entitled to maintain this
suit, and you will find in favor of the defendant. If, however, you con-
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elude from the testimony that, as alleged in the petition, Miss Melas
delivered to Towhey a message on note paper, addresf'ed to plaintiff at
Wallis, for transmission, and that Miss Melas and Towhey made an agree
ment for transmitting the message, so delivered by her. for the sum of
30 cents, and that Towhey afterwards, of his own volition, and without
request of .:vEss Melas, copied the message on a printed form of the defend
ant, without directing her attention to what the form contained, then
the plaintiff would not be bound by the conditions and stipulations of
the printed matter found on the form; and, in that event, you will pro
ceed further and consider other questions affecting the plaintiff's right to
recover.

III connection with the delivery of the message by Miss MelaE: and its
receipt by Towhey your attention will be directed to certain printed
rules and regulations of the defendant introduced in evidence. Counsel
for defendant insi~ts that those rules prohibit its agents (operators) from
receiving a message unless it be written on a company printed blank.
That lUay be true, and yet the prohibition would not prejudiciall,v affect
a third party, whI) had, in ignorance of the rules, made a contract or
agreement with an agent for sending a message. If an authorized agent
of the defendant-and you are instructed that Towhey had full power
to act for the defendant in contracting for the transmission of messages
(Telegraph Co. v. Btoesche, 10 tl. W. Rep. 735, 736)-receives a mes
sage from a person written on note or other kind of paper, and agrees
for a stipulated consideration to transmit the message to its destination,
the defendant would be bound by such agreement; and the fact that the
message llad not been written on a printed blank would be immaterial,
unless the sender had actual notice of the prohibitory rule. II the rule
of law were otherwise, a telegraph company could effectually escape
liability for the negligf'llce of its agents by merely providing them with
printed rules. I cannot adopt that view of the law, so repugnant in my
judgment to reason, and so contrary to sl),jnd pulJlic policy; and, if you
find that Towhey did agree with Miss Melas to send the nJessage in man
ner and form as claimed in the petition, it will be your duty to deter
'nine whether the defendant exert:ified due care and diligence in the ef
fort made to tl'f1nsmit it to the plaintiff.

Touching the duties which telegraph companies owe to the public, and
the degree of care required of them in the performs nce of their duties,
the supreme court of this state u~e this language:

"The great weight of authority, ann which, frolU thp nature of the employ
ment of teleg-ral h l'ompanil's, spems fou nded upon rea~on, is that, though in
some essential particulars they partake of thp char.lcter of common carriers,
they are not strictly such, and ~hollhJ not be held to the same degree of strict
responsibility. * * * As our Il'gislatllre, however, has dt'legatpd to tele-
graph companies the power to exercise the right of eminent domain, and as
their employment is qUllsi public, they should so far be governed by the law
applicable to common carrit'rs that the gelll'ral duty devolves upon them to
serve the pUblic and act impartially ahd in good faith to all alIke, and to spnd
messages in the order received. Bnt they are not, as is the general rule with
common carrierS, insurers, simply by reason of their occupation, but are held
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only to a reasonable degree of care and diligf'nce in proportion to the degree
of responsibility." Telegmph Co. v. Neill, 57 Tex. 288.

It was therefore the duty of defendant's agents to exercise a reasonable
degree of care and diligence, considering the importance and urg-ency of
the message intrusted to them, in sending the telegram forward to the
plaintitr. Was such diligence exercised by Towhey and the agents at Dal·
las and Galveston? Your attention is drawn to the places named particu.
larly for the reason that, because of the prevalence of" sleet storms" at
that time, the direct line connecting San Antonio and Galveston was
out of repair, and it thus became necessary for the defendant to transmit
the message by the more circuitous Dallas route. No negligence can be
imputed to the defendant, growing out of the impaired condition of the
wires between San Antonio and Galveston, as it resulted from causes al
together beyond its control.

But the question remains for you to consider, was due diligence used
to df'liver the message to the plaintiff via the Dallas line? The message,
you will remember from the testimony, was delivered to the agent, Tow
hey, at San Antonio, Miss Melas testifies, between 12 and 1 o'clock, 10th
or 11th of January, and Towhey, about 1:35 A. 11. on the 11th. It is
shown by the testimony of the defendant that the message was received
at Galveston at 2:15 A. ]\'1. on the 11th, and del<l.yed there until 10:41
A. M. of that day. To account for the deby at Galveston it is insisted
by defendant that the telegram wlis addressed to plaintiff at " Wallace,"
when it should have been" Wallis," and, there being no such place in the
state as" vVaBace," it became necessary for the Galveston office to ascertain
from the office at San Antonio the point or placc to which the message
should be transmitted. And defendant's counsel further insist that,
owing to the lateness of the hoUl' at which the message was received at
Galveston, and the crowded busin8SS condition of the wires, the inquiry
could not be made of the San Antonio office until the next morning.
Now, as to the misspelling of the name of Wallis you should regard that
as immaterial, if the defendant's agents, by reasonable c1iligence, could
have season!1bly transmitted the message to the plaintiff at the place spelt
and known as" Wallis." Although there lUay not have been a place in the
state spelt "\VaBace," yet the two names are pronounced allke,-the pro
nunciation is the same, the only difference being in the terminal letters
ofthe narnes,-and Htlle agmts knew of" Wallis" it was their duty to send
the message to that point, and, failing to reach the party to whom it was
addressed, then they should have made further inquiry as to the proper
plact>. Again, ifTowhey, a's the plaintiff contends, was responsible for
the mistake, the misspelling of the name,-and of that you must judge
from consiclering the testimony,-then his mistake would be chargeable
to the defendant, and in that e\'ent it would not be necessary to inquire
into the conduct of the agents at Galveston, for although they may have
exeruised the highest degree of <1iligence, still, if the delay at Galveston
originated in the fault and negligence of the San Antonio agent, the de
fendant would be liable to the plaintiff for any injuries which may have
resulted <1irectly from that negligence. Whether due diligence was ex-
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ercised by defendant's agents is a question solely for you to determine,
and in deliberating upon that question you should consider all the facts
and circumstances in evidence, and come to such conclusion as will bE'
just, fair, and reasonable as between the parties to the suit, If the de
fendant, through its agents, exercised reasonable care and diligence in
the perfon;nance of the duty which it owed the plaintiff in respect of
transmittin~ the message to him, it would not be liable in this suit, al
though the message may not have been delivered at Wallis in time for
the plaintiff to have reached his home and been with his wife before her
death. If, however, it was negligent in the performance of its duty, you
will inquire whether sllch negligence caused or resulted in damage to the
plaintiff. It is not every act of negligence that gives It right of action.
Upon this point the rule is thus stated by the supreme court of this state:

"It may be laid down as a true proposition that bare negligence, unpror]uc
tive of damage to another, will not gi ve a right of action; negligence causing
damage will do so." Railway Co. v. LeDy, 59 Tex. 567; Telegraph Co. v.
Broesche, 10 S. W. Hep. 736; Womack v. Telegraph Co., 58 T~x. 18I.

Now, were the injury and damage of which the plaintiff complains the
direct result of negligence on the part of the defendant's agents? Upon
this branch of the case it will be necessary for you to carefully look i~lto

the evidence. The defendant left San Antonio on the 10th of January
for Wallis, and reached the latter place at 3:20 A. M. on the 11th. His
wife died, according to the testimony of Miss Melas, between 11 and 12
o'clock on the morning of the 11th. There was only one train by which
the plaintiff, as he himself testifies, could have reached his wife before
her death, and that was the Southern Pacific train which passed Eagle
Lake at about 5:35 on the morning of the 11th, and that train reached
San Antonio at 11:30 A M. of that day. Wallis is not on the line of
the Southern Pacific road and is 15 miles distant from Eagle Lake.
Now, to place the case in the most favorable attitude for the plaintiff,
let it be assumed that the telegram was delivered to him at Wallis at 3:20
A. M. of the 11th of January, immediately upon his arrival there. Could
he then have procured a conveyance of any kind and reached Eagle Lake
in time to have taken the Southern Pacific train passing that point for
San Antonio? If he could, and he would have thus been enabled to reach
his wife before her death, and there was negligence on the part of the
defendant's agents in failing to transmit the message to Wallis, as above
defined in this charge, then the plaintiff would be entitled to recover.
But if the plaintiff could not have reached Eagle Lake in time for said
Southern Pacific train, assuming the telegram to have been delivered at
Wallis at 3'20 A. M. of the 11th, then the plaintiff should not recover
in this suit, for, in that case, the injury of which he complains could
not have resulted from defendant's negligence, notwithstanding it may
not have exercised due diligence in the transmission of the message.

If, in view of the evidence and charge of the court, you find a verdict
for the plaintiff, you will award him such sum as will fairly and reason
ably compensate him for the disappointment, grief, and mental anguish
which he may have suffered on account of his failure to be present with
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his wife before her death. Stuart v;,' Telegraph CO., 66 Tex. 580 et seq;
Telegraph Co. v. Broe8che, 10 S. W;'Rep. 736. Under the facts of this
case no exernplary or punitive' dan1a~es are recoverable.

It is my duty to say to you, in reference to the question of damages,
that great caution oughttobeobserved in the trial of cases like this, as
it will be so easy and natural'to confound the corroding grief occasioned
by the losllo(a wife with the disappointment and mental anguish occa
sioned by the fault or negligence of the company; for it is only the lat
ter for which a recovery may be had. So Relle v. Telegraph Co., 55 Tex.
313, 314.

Under the instructions and the evidence, you will render such a ver
dict, gentlemen, as you may deem right and proper.

SKINNF.R V. ATCHISO,N, T. & S. F. R. Co.

CO,rcuit Oourt, N. n. lllnois. June 20, 1889.)

CARRIERS OF PARSENGERS-ACCIDENTs-RrSKS ASSUMED.
A passenger on a railway train, who, while ascending the steps of a car on

the invitation f the railway company's agent, is injured by the fall of a serv
ant of the company against her, the fall being caused by accidentally slipping
while sta.:lding on the rails of the platforms of two cars, eng-aged in the per
formance of his duty, cannot recover from tlJe company therefor, as there is
no negligence, and the risk of such an accident is assumed lJy the passenger.

At Law. On motion to direct verdict.
On October 13, 1887, plaintiff, a lady 45 years of age, was a passen

ger over the defendant's railroad. traveling from Kansas City to Welling
ton, Kan. At Newton, an intermediate station, she was obHged to alight
and change cars. Being notified by the station agent that the train for
Wellington was ready, she started to take her place in the passenger coach.
Her testimony was that as she ascended the steps she saw a brakeman
suddenly climb the rails of the car platform, as if to adjust the bell-rop€,
and that almost simultaneously with his ascending the rails he fell back
ward upon her, crushing her left hand with his foot, and inflicting other
serious injuries. A witness for plaintiff testified that he preceded the
plaintiff up the steps, and that the brakeman was standing upon the rails,
adjusting the bell-rope, when the witness began to ascend the steps. 'I his
witness' attention was first attracted by a cry from the plaintiff, and,
turning quickly around, he saw the brakeman in the act of falling. Two
other witnesses for the plaintiff saw the brakeman about the instant he
came in contact with the plaintiff. One of them had not noticed the brake
man before, the other testifying that he saw the brakeman suddenly ap
pear, (but could not tell whence,) and quickly climb the rails in the
manner tesWied to by the plaintilf. At the close of the plaintiff's case
defendant moved the court to exclude the evidence. This motion was
overruled pro forma, and the defendant in trodueed the evidence of the
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brakeman, who testified that in the course of his duty, and in the usual
and ordinary method, he was adjusting the bell-rope while standing, not
upon the rail at the outer edge of the platform, as plaintiff's witnesses
testified, but upon the two rails attached to the end of the body of the
car, one on each side of the door. While in this position, his legs span
hingthe opening of the door, he was jostled or run into by some one
from within the car; his right foot was pushed off t:rom the rail, and in
the effort to regain his balance he fell upon the plaintiff. At the con
clusion of this evidence defendant renewed the motion for the court to
direct a verdict for the defendant.

Moses &- Neunnan and Prank ]VC8, for plaintiff.
Williams, Holt&- Wheeler, for defendant.

JENKINS, J., (orally.) In disposin~of thif': motion the courtis obliged
to consider the evidence in the light that is most tilVorable to the plain
tiff, ahd give to the plaintiff the benefit of all the inferences from the
facts which the jury would have a right to draw. The facts are within
small compass. The plaintiff was a passenger, and was entitled to the
protectiunof a passenger from the defendant, and was entitled from the
defendant te the highest degree of practical skill and care to protect her
from in.iury~o far as the evidence discloses, everything connected with
the train Wa,- in perfect order. She was ascending the steps of the car,
lawfully, upon invitation from the official who supervised the station
where the train was standing, and upon reaching the second step she
was injured by the falling of this brakeman, who, in the discharge of
his duty, had ascended the rail for the purpose of coupling the bell
rope. The court must assume that the version which the plaintiff gives
of that transaction is the correct one, and that the brakeman had one
foot upon the forward rail of one car and the other foot upon the rear
rail of the other car, stretched across. That seems to be the fact that
the plaintiff's testimony tends to establish. The court must also assume
that while in the discharge of that duty, so situated, he accidentally
slipped, fell, and injured the plaintiff. The declaration is founded on
the careless and negligent manner in which the brakeman dischar~ed his
duty, and the only two qaestions in thp case to be determined upon this
motion are-First, whether the company Jailed to discharge the duty
which it owed to the plaintiff as a passenger; and, second, whether the
brakeman was negligent in the discharge of the duty committed to his
care. The defendant owed, as I have said, care and protection to the
plaintiff,-such care and protection as, in the ordinary management and
operation of trains, the highest degree of skill and care could exercise
properly to protect her. I have carefully considered and reflected upon
the evidence and upon the duty which this defendant owed, and the
court is unable to see wherein the negligence of the defendant consisted.
Ifthe iacts occurred as related by the brakeman, he was discharging his
duty in the ordinary, usual, and customary mode, and his foot was pushed
off by a passenger or some one from the interior of the car, If that were
so, then he was simply the medium by which injury was inflicted upon
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th.lil plaintiff through the act of someone else, and there would be no
more liaQility upon the part of the company than if this pas~enger hl:td
rushe(j. qut upon the platfoJ:m against the plaintiff,.and thrown her down,
inwhioh case, I take it, t~er.e could be no question of liability on the
par~ of the company. If,on the other hand, standing upon the tw.o
rails, as the plaintiff's witnesses have testified, l;1e accidentally slipped
and fell against the plaintiff, there is then no negligence proven either
upon the part of the company or upon the part of ,the brakeman. It is
one of tllOse accidents that will happen. It is unusual, and of which
every traveler assumes the risk when it has not been produced by the act
of the company, or the omission of its duty, or by the ne/l;ligent act of
its agents. The court has be~naple to discover, in' this case no ground
of legal liability upon the part of the defendant, and, however much it
regrets.the injury which the:plaintiff has suffered, it couldnot discharge
its duty under the law by permitting the case to go, to the jury, because
should there be a verdict for the. plaintiff it would be the duty of the
court to set it aside.

Plaintiff moved for leave to .take a nonsuit, which was allowed.

BERNHEIMER v. ROBERTSON, Collector of Customs.

(Oircuit Oourt, S. D. New York. April 10, 1889.)

1. CUSTOMS DUTIES-AcTION '1'0 HECOVER.
The provision of Schedule K of the tariff act of March 3, 1883. for "all man

ufactures of wool of every description made wholly or in part of wool."
(Hey!. Dig. par. 362,) covers all manufactures of wool whether they were
made froUl wool by one step or by two, and covers all articles manufactured
of wool which are not elsewhere provided for in the schedule.

2. SAME-CONSTRUC'lION OF STATUTE.
"'Worsted coatings." or "cotton backed worsteds. " being goods of which

the face is of worsted and the back of cotton warp and shoddy filling. are du
tiable as "manufactures of wool of every description composed wholly 01' in
part of wool," under the provision therefor in Schedule K of the tariff act of
March 3, 1883, (Heyt Dig. par. 362,) and not as manufactnres of every descrip
tion composed wholly or in part of worsted, (except such as are composed in
part of wool,) under the succeeding provision of the same schedule in the act,
(Heyl. Dig. par. 363.)

At Law.
This was an action against a former collector of the port of New York

to recover duties alleged to have been exacted in excess of the lawful rate
on certain goods known in trade as "worsted coatings" or "cotton backed
worsteds." The evidence showed that these goods had a face of worsted
and a back of cotton warp and shoddy filling; that shoddy was a sub
stance made by tearing into shreds woolen or worsted rags; and that the
goods were worth less than 80 cents per pound. The goods had been
returned by the appraiser as "manufactures of wool, worsted, and cot-
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ton," and· the collector had classified them as "manufactures of wool,"
and assessed the duHes accordingly. The importer claimed in his pm·
test that the goods were "manufactures of worsted," and so dutiable.
At the close of plaintiff's testimony counsel for defendant moved that It

verdict be directed for defendant.
Cha1'le,s Otirie, Edwin B. Smith, and Stephen G. Clarke, for plaintiff.
Stephen A. Walker, U. S. Atty., and W. Wickhnm Smith, Asst. U. S.

Atty., for defendant.

LACOMBE, J., (orally.) I shall not determine this case upon any close
analysis of mere phrase. I cannot escape the conviction that in the 362d
paragraph it was the intention of congress to cover, and that they have
used the proper words for covering, generally and comprehensively, man
ufactures of wool, whether they were made of wool by one step or by
two, and that from that general class are to be differentiated only such
other cases as they elsewhere refer to. In Elliott v. Swartwout, 10 Pet.
137, there was such differentiation by the express use of the words
"manufactures of worsted." The use of that phraseology, coupled with
the testimony in that case, as to the trade meaning of worsted, enabled
the court to find in it provision for another class of articles. Here, how
ever, there is nothing in the tariff act covering the goods now before us
except the provision as to manufactures of every description composed
wholly or in part of wool. Inasmuch as there is no differentiation of
any manufactures of shoddy, waste, or flocks, I am led to the conclu
sion that manufactures into which the last-named articles enter are enu
merated only under paragraph 362. I am therefore constrained to di
rect a verdict for the defendant.

BULLOCK v. MAGONE, Collector of Customs.

(Oircuit Oourt, S. D. New York. May 20, 1889.)

1. CUSTOMS DUTIES-ACTION TO RECOVER.
The exppnse of changing goods from one condition to another is a part of

their dutiable value. and is not one of the charges made non-dutiable bv sec-
tion 7 of the tariff act of March 3, 1883. •

2. SAME-CONSTRUCTION OF STATUTE.
Where an importer has caused rice purchased abroad by him to be ground

before shipment into granules of sufficient fineness to entitle it. under the
rulings of the treasury department. to be entered at a lower mte of duty than
unground rice, the cost of granulation forms part of the dutiable value of the
article. and cannot be deducted therefrom by the importer as a non-dutiable
charge.

At Law.
This was an action against the collector of the port of New York to re

cover duties alleged to have been improperly exacted on certain granu
lated rice. It appeared from the testimony that the secretary of the
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treas1uy had decided that when cleaned rice was ground to a certain de
gree of fineness it should be entitled to entry at a duty of 20 prr cent.,
as rice-meal, but that, if the grains were larger than the prescribed stand
ard, the article should be dutiable as cleaned rice, at 2 cents per pound.
The plaintiff had imported rice from Copenhagen, and, solely for the
purpose of getting advantage of the lower rate of duty, had caused the
rice to be ground before shipment to the degree of fineness of the stand
ard fixed by the secretary. The collector had exacted duty upon the
value of the article in the condition in which it was imported, including
therein the cost of granulation. The importer protested against th8 ex
action, and claimed that the cost of granulation should be deducted from
the value, inasmuch as the granulation had been done solely in deference
to the rulings of the treasury department, and its cost was a non-dutia
ble charge, under section 7 of the tariff act of March 3, 1883. At the
close of plaintiff's case defendant's counsel moved that a verdict be di
rected in his favor.

Joshua kf. Fiero and Green B. RW/J,m, for plaintiff.
Stephen A. Walker, U. S. Atty., and W. Wickham Smith, Asst. U. S.

Atty., for defendant.

LACOMBE, J., (orally.) The difficulty with this case is that the ex
pense which has been incurred is not an expense that had anythillg to
do with the shipment or transportation of the article to the United States.
It is an expense which the importer for his own pleasure has put upon
the article that he bought, and it enters into the value of the article waen
it leaves the other side. Congress in the act of 1883 has providec1_ that
those expenses which, before shipment, were incurred in order to get the
article on shipboard in such proper condition for transportation as to con
form to the customs of trade in that regard should be excl uded from the
valuation. The expenses of packing, boxes, cartons, etc., all of which
were essential elements in the process of shipment and transportation, are
thus excluded under the act of 1883, but this case presents no element
of that kind at all. If, for any reason of his own, the importer decided
to color these grains some particular color, that would have nothing to do
with their transportation, nor has his making them larger or smaller, so
long as such charge does not operate to facilitate such transport. I do
not see that the charge falls within the kind of charges that are covered
by the amendment of 1883, but that it is fairly to be considered as en
tering into the value of the article. I shall therefore direct a verdict for
the defendant.
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1. BANKRUPTCy-THE ASSIGNEE-ACCOUNTING.
Where the account of an assignee in bankruptcy, at the instance of his suc

cessor, was referred to a register to audit, and, if necessery, to restate it, and
there was a full hearing before the register, who did uot undertake to restate
the account until after the lapse of nearly eight years, held that, while such
inexcusable delay might not operate as an abandonment of the proceeding,
yet the court would not sustain any surcharge unless the accountant's liabil
ity was indubitably established, and every reasonable presumption would be
made in his favor.

2. SAME-JOINT DEBTORS-BET-OFF.
Under the bankrupt law of 1867, where one of two joint debtors becomes

bankrupt, the creditor may set off the debt against his separate indebtedness
to the bankrupt.

3. SAME-SALE AND PURCHASE BY ASSIGNEE IN HIS OWN RIGHT IN STATE COURT.
Where real estate of a bankrupt came to his assignee in bankruptcy incum

bered with prior liens exceeding its value, the assi,\,nee himself being one of
the judgment· lien creditors, it was competent for the bankrupt court to grant
to the assignee leave to proceed in the state court to sell the property on his
judgment, and to bid in his individual right at the sheriff's sale.

4. SAME.
Where, in the exercise of such authority, the assignee purchased at the

sheriff's sale in his own right and with his own money, and afterwards sold
the property at an advance, he is not chargeable in his account as assignee
with the profit he thus made. no fraud or misconduct being imputable to him,
and the sheriff's sale having been conducted openly and fairly.

In Bankruptcy. Sur exceptions to the register's report upon the ac
count of Richard Arthurs, late assignee.

Jenks &- Clark, Miller &- 1J.fcBride, and H. C. Campbell, for exceptants.
Levi Bird Duff and W. S. Purviance, for report.

ACHESON, J. John Carrier and Andrew F. Baum were adjudged
bankrupts on June 22, 1874, and on the 28th day of the succeeding
September James Bredin, J. M. Wilcoxon, and Gilles McGregor became
their assignees in bankruptcy. These assignees were successively dis
charged, and on February 19, 1877. Richard Arthurs was appointed the
assignee. He acted in that capacity until April 12, 1880, when, upon
his own petition, he was discharged from the trust, and Levi Bird Duff
was then appointed assignee. On August 5, 1880, Arthurs filed his final
account in court, and on November 11, 1880, he filed with the register
a similar account, but in a more formal shape. The account showed a
balance of $1,275.78 in the hands of the accountant. Shortly thereafter
he honored a draft for $1,000 which his successor drew on him; and
thus there then remained in his hands, apparently, the small balance of
$275.78 only. On March 4, 1881, the new assignee presented his peti
tion to the court, setting forth that he had reason to believe that Arthurs'
account was incorrect, and he annexed to his petition specifications of
objection thereto; and thereupon, at his instance, the court made an or
der referring the account and objections to the register, who was directed

v.39F.no.3-13
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to examine the same, and to audit, and, if necessary, to restate the ac
count. Soon after the date of this order the register proceeded there
under. Mr. Arthurs was called before him, and was subjected to a rigid
examination in respect to his account and all the transactIons connected
with or involved in the administration of his trust. His disclosuresap
pear to me to have been frank and full. A number of other witnesses
were examined, and a large amount of documentary evidence was sub
mittoo. The taking of testimony in the matter ended on October 18,
1881, and the register was then fully advised as to all the facts, as was
.also t1;le present assignee, who had instituted and conducted the investi
gation.

If a proper case was made out for surcharging the accountant, such ac
tion should have been taken promptly. This was imperatively required
by the policy of the bankrupt law, which contemplated that two years
were a reasonable period for the settlement of the estates of bankrupts.
Baileyv. Glover, 21 Wall. 342, 347. But here nearly eight years elapsed
before the register un(lertook to restate Mr. Arthurs' account, for it was
not until April 5, 1889, that he filed his report surcharging the account
ant with large sums, the balance reported against him being $26,604.46.
Of this unexplained laches the accountant justly complains. He had,
indeed, good right to suppose that the attempt to surcharge his account
had been abandoned. But, while such may not be the legal conclusion
deducible from a delay so unreasonable, still, at the threshold of this
discussion, I do not hesitate to declare that at this late day no surcharge
.should be sustained here unless the accountant's liability is indubitably
established. After so great a lapse of time every reasonahIe presump
tion should be made in favor of the accountant. With these prelimi
nary observations, I now proceed to consider the several items of sur
charge, but in a somewhat different order from that in which they are
discussed in the register's report.

1. The two bankrupts and Alexander McClure were owners as tenants
in common of certain timberlands in Clearfield county, Pa., each own
ing the undivided one-thiru part. During the winter of 1877 one Mc
.Crackin , under some adverse claim of right, went upon these lands and
cut, manufactured, and rafted 27 rafts of square timber. This timber
having be(;'n run inLo J efl'erson county, Pa., a writ of replevin therefor
was sued out of the court of COUlman pleas of that county at the suit of
.Arthurs, as assignee, and McClure, and upon their giving security the
f?l:!eriffdelivered the timber to them, and they jointly ran iL to Pittsburgh,
som.e of the rafts arriving there in the spring, and the rest in the fall, of
that year. .At· Pittsburgh, P. R. Bohlen caused a writ of replevin for
this timber to be issued out of the United States circuit court, making
Arthurs and McClure defendants. McClure gave security to the mar
shal, who thereupon left the timber in the defendants' possession. It does
not appear when the action of replevin in Jeffer1'1Oll county was tried, but
it resulted in a verd~ct for theplaintiff~. The suit in the circuit court
was tried at May term, 1878, when a verdict was rendered for the de
fendants. But there was a motion for Ii. new trial, which was not dis-
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posed of until June ·25, 1879, when it was denied. Then, upon judg
mept being ~ntered on the verdict, the plaintiff sued' Qut a writ of error
to' the supreme court of the United States, and the, litigation was not ter
minated until November 23, 1885, whim the judgnlent was affirmed.
Bohlen v. Arth1tr8, 115 U~ S. 482, 6 Sup. Ct. Rep. 114. In his account
as assignee Arthurs charged himself with the proceeds of 10 of these
rafts of timber. He sold no more, and received none of the proceeds of
the others. McCluxe took into his possession 14 of the rafts, and he
afterwards appropriated them to his own use. He subsequently (about
January 1, 1$79) made a voluntary assignment for the benefit of his
creditors. ,The bankrupt Baum sold three of the rafts, and kept the
proceeds.. The register charged the accountant with 18 rafts. This
charge: is, based mainly upon two findings of fact mad\J by him, viz.;
First, ,that "after the rafts reached Pittsburgh the joint ownership of
Arthurs and McClure ceased by reason of an actual division which they
made of the rafts between themselves; and, secondly, that BauIl1 was the
agent of Arthurs and McClure to sell the three rafts he disposed of. But
I do not concur with the register in either of these conclusions. There
is not a particle of direct evidence in the case to show that there was any
division of the rafts, and the positive testimony of Arthurs is to the COI1

trary. The register rests this finding upon the entry in Arthurs' account
and on certain bills of measurement. But there is nothing in either in
consistent with the fact of continued joint ownership, and, indeed, noth
ing to indicate that the assumed division ever took place. Kor is there
any proof of Baum's alleged agency. The uncontradicted evidence is
that Arthurii and McClure left bills of sale for these rafts at the Second
National Bank of Pittsburgh, to be delivered by the bank to any pur
chaser upon payment of the priee to the bank, and they put men upon
the rafts to take care of them. Baum was simply told by Arthurs and
McClure that if he found purchasers to take them to the bank. With
out the slightest authority from anyone, he took away the three rafts
from the place where they were moored, and disposed of them. The fact
did not come to the knowledge of Arthurs (who lived in JefJerson county)
until late that fall or in the spring of 1878.

Under the peculiar circumstances of the case, I am not iiatisfied that
Arthurs was guilty of any negligence creating liability on his part. As
joint owner McClure had an undoubted right to take possession of the
14 rafts. Moreover, he had given security to the marshal, and thus re
lieved the rafts from the Bohlen writ of replevin. Again, the title was
in litigation, and that litigation had .not ended when Arthurs retired
from his position as assignee in bankruptcy in April, 1880. McClure
made an assignment for the benefit of creditors, as early as January,
1879, and nothing was then to be gained bya personal suit against him.
Baum was utterly insolvent, and it does not appear that any good result
would have followed any attempt to pursue the persons to whom he sold
the three rafts. Arthurs paid most of the expenses incurred in running
the raftsto Pittsburgh, etc., and he took credit for the same. It is ad
mitted that these expenditures were reasonable. Yet the register charged
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Arthurs with $697.61 for the purpose of reducing his credit to two"thirds
only of the whole expenditures. ,But for the reasons above indicated I
am of the opinion that Arthurs is justly chargeable only with theriet
amount he realized from the 10 rafts, and I am unwilling to sanction
any of the surcharges based on this transaction.

2. By written agreement dated September 1, 1868, A. F. Baum sold
to John B. Campbell an interest (the undivided one-third) in a saw-mill,
lands, and certain timber situated in Jefferson county, and Campbell
agreed to deliver to Baum, at Pittsburgh, 5,000,000 feet of boards, 500,
000 feet in the spring of 1869 and the like amount annually thereafter
until the whole quantity was delivered; and Baum afterwards, for the
benefit of Campbell, entered into a contract with R. J. Nicholson to man
ufacture the lumber. On May 12,1874, Baum assigned to Richard
Arthurs 2,750,000 feet of the boards coming to him under the Camp
bell contract as collateral security for the sum of $3,875.93, then paid
by Arthurs to BauIn, and the further sum of $6,667.23, the amount of
three judgments against Baum, which the Deposit Bank of Clarion had
entered up in Jefferson county. These judgments Arthurs then paid,
and the bank assigned them to him. On the same day Baum and Ar
thurs signed a paper, which, after reciting the assignment, reads thus:

"The said Arthurs is to sell said boards and payout any liens or debts that
the said Baum may be liable for, such as Bulger's, and any liens that may
now be entf'red in the common pleas of Jefferson county, after taking expense
which he is to have, 15 per cent. fot· ad vances and personal attention, besides
anything he may expend on the same, and, if any balance, to pay the same
to A. F. Baum."

On May 21, 1874, Arthurs, with Baum's knowledge and consent, ad
vanced to Campbell $5,100 for the purpose of paying Nicholson the ex
pense of manufacturing the lumber, and on June 1, 1874, Arthurs ad
vanced for Baum to Sulger $3,074.14. The fourth specification of ob
jection to Arthurs' account rell\tes to the Campbell boards, and, after
stating that the said assignment of May 12,1874, was made "as security
for a certain debt which Baum owed him," (Arthurs,) it alleges that the
latter received under the same more than was sufficient to pay his debt,
and that "he [Arthurs] should render an account of said lumber, and
make a statement of his debt, and account to said Baum's estate for the
surplus." During the hearing before the register, Arthurs submitted an
account covering the whole transaction, and to the correctness of the
same he testified. This account shows a large balai1c:e in favor of Arthurs.
The register adopted it as the bas-is of hi~ report upon this branch of the
case, but he so modified it that he produced a balance against Arthurs
of $1,680.18, and with this sum he charged him.

After a patient examination of all the items of the account and the
proofs touching the same, I am unable to agree with the register in the
result here reached by him. In the first place, the register undertook
to restate the account between Arthurs and Campbell by making deduc
tions for alleged usurious interest. But that account seems to be per
fectly satisfactory to Campbell, and I do not see that it was within the
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province of the register to readjust it. As he carried the E'upposed bal
ance due Campbell into the account, as stated by him between ArthurE'.
and Baum, the effect was to give the latter a credit of $367.76, to which
he was not entitled. Again. he restated the interest account between
Arthurs and Baum so as to deprive the former altogether of the benefit
of that provision of the contract which gave him "fifteen per cent. for
advances and personal attention." True, Arthms did not sell the boards
as was originally intended, but the change in the mode of executing the
contract had the consent or sanction of all the parties in interest, and I
see no reason why Arthurs was not entitled to the stipulated compensa
tion for his trouble, which was very great. Furthermore, I think the
evidence does not fairly warrant the charge against Arthurs of $494.48
-the principal and interest of Darrah, Moore & Co. 's note. Before that
note matured the makers had become bankrupt, and Arthurs handed it
to Baum, saying he might make the best of it. It is not shown that
Baum realized a farthing out of it. In tact the note seems to have been
worthless, and was so regarded by everyone. Then again, the charge
against Arthurs of $564.16, the principal and interest of the Edelblute
note, is of very doubtful propriety, even upon the register's own state
ment of the case; and in view of Campbell's positive testimony that Ar
thurs did not receive it, it does seem to me that the register ought not
to have debited the latter with it. Still further, in his statement of the
account between Arthurs and Baum the rp,gister, as he himself mentions
in his report, "only included such items as relate to the arrangement of
May 12, 1874." Hence he ignored certain credits which Arthur:, claims,
and among these a credit of $1,000, the amount paid to redeem lands
from a tax-sale, and a credit of $2,049, the balance due on McCrea &
Co.'s notes. The register assigns as his reasons for disregarding these
claims thllt they were not explained, and that they did not" belong to
the question arising under the arrangement of May 12, 1874;" and he
says:

"I do not presume to consider whether they are right or wrong as claims
that Arthurs may prove against the bankrupt's estate."

But if these are provable claims against Baum's estate in bankruptcy,
then Arthurs is clearly entitled to set them off against his liability, if
any, to Baum under the contract of May 12, 1874, Rev. St. § 5073;
Blum. Bankr. 282, 283. Now, in fact these two specified items are
very fully explained in the evidence. By deed dated January 1, 1874,
containing the usual covenants for title, Baum. for the consideration of
$6,000 paid to him by Arthurs, sold and conveyed to the latter certain
lands in the state of Michigan. But those lands, as Arthurs afterwards
discovered, had been previously sold for taxes, and Arthurs was com~

pelled to pay $1,000 to redeem them. This payment, it is true, was
made after Baum was adjudged a bankrupt, but Baum's covenants were
broken at the date of the delivery of his deed, and I cannot doubt that
his liability here was a provable debt against his estate in bankruptcy.
Then as to McCrea & Co's notes. They were produced before the regis-
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ter, and given in evidehce. They were discounted before B!mm's bank
ruptcy by Arthurs. They bear Baumand Osborne's indorsement, and
the balance due thereon is as above stated. Baum and Osborne, indeed,
are joint debtors of Arthurs, bnt it is settled that a joint indebtedness
may be proved and set off against the estate of either of the joint debtors
who may become bankrupt. Tucker v. Oxley, 5 Cranch, 34; Gray v..
Rollo, 18 Wall. 629. Therefore Arthurs is entitled to set off the debt of
Baum to him on the )'1cCrea& Co. notes against his own indebtedness
to Baum.. ld.

I have now gone far enough to show that the surcharge of $1,680.18
cannot stand, nor any. part of it, and hence I deem it unnecessary to
consider the question arising upon the register's report, whether the as·
sii!;urnent of May 12, 1874, created such a confidential relation between
Bacim and Arthurs in respect to the lands embraced in the Campbell con·
tract as would preclude Arthurs from purchasing in his own behalf at
the tax-sale, and make him chargeable with the sum he realized by his
resale.

3. Means & Nicholson brought suit against Andrew F. Baum in the
court of common pleas of Jefferson county, and therein obtained an award
of arbitrators for $3,226.46, which was filed August 13, 1873. From
this award Baum appealed, and on the 22d day of September, 1874,
upon a trial in court, there was a verdict for the plaintiff's for $3,440.48,
and for this sum judgment was entered. This judgment was assigned
by the plaintiffs to Arthurs on January 13, 1875. The register finds
that the date of Arthurs' purchase of the judgment was. January 13,
1874; but in this he is un(loubtedly mistaken. He relies very much
upon a letter from Arthurs to Baum, notifying the latter of the pur
chase, which letter bears date January 13, 1874. It is, however, satis
factorily shown that there was a mistake in this date as to the year. I
do not regard the date of the purchase as a matter of controlling import
ance, but that it actually was January 13, 1875, is established by the
direct and positive testimony of all the parties to the transaction. Ar
thurs paid for the judgment the sum of $2,000, and this was his own
money. This is not disputed. It is clear, also, that he bought the
judgment for himself. At the time of the purchase Arthurs had no
money in his hands belonging to Baum. The account as stated by the
register shows that at that time he was in advance to Ballm to an amount
exceeding $13,000. It will be observed that the transaction took place
more than two years before Arthurs became the assignee in bankruptcy.
Out of the proceeds of a sheriff's sale of certain real estate of Baum, which
occurred in November, 1879, and which will be more particularly re
ferred to hereafter, Arthurs received the whole amount of this judgment,
viz., $4,572.24. The register holds that he was entitled to collect from
the estate of the bankrupt only the amount of money he invested in the
judgment, with interest, and therefore he charged him with the excess,
to-wit, $2,089.82. The register bases this decision upon the alleged
ground that in respect to this judgment Arthurs stood to Baum in a con
fidential relation of a twofold nature,-first as his counselor attorney at
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law, and then as his trustee under the assignment of May 12, 1874.
But the evidence, taken as a whole, most clearly shows that the relation
of attorney and client never existed between Arthurs and Baum in re
spect to the Means & Nicholson judgment. Arthurs was not the attor
ney of record nul' was he consulted by Baum about the case. Neither
was he the general counselor attorney of Baum. Occasionally Baum
employed Arthurs, as he did many other lawyers. Besides, even if such
relation existed, it was dissolved by the adjudication of Baum, as a bank
rupt, in June, 1874. Again, Arthurs was not Baum's counsel in the
transaction of May 12, 1874, and the assignment of that date simply cre
ated the relation of creditor and debtor between them. Such is the
view advanced in the fourth specification of o~iection. At the date of
said assignment the claim of Means & Nicholson was still in litigation,
and Baulll denied and was contesting hi<l liability to them. From the
terms of the papers executed on May 12, 1874, the circumstances sur
rounding the transaction, and the parol testimony relating thereto, I am
well satisfied that the Means & Nicholson award was not one of the liens
within the contemplation of the parties. But what if it was one of them?
Arthurs was under no sort of obligation to discharge liens until he him
self was reimbursed his advances. But not only had he no funds of
Baum in his hands when he purchased the Means & Kicholson judgment,
but he never had any surplus out of the Campbell boards to apply to
that judgment. Finally, here, there is no specificatiun of objection re
lating to this matter. In my opinion, then, this surcharge is most clearly
wrong.

4. By an agreement in writing, dated November 6, 1866, Andrew F.
Baum sold and agreed to convey, upon payment of the purchase money,
his undivided interest in certain lands in Jefferson county, Pa., known
as the "North Fork" property, to E. G. Carrier. This matter stood
open when Baum was adjudged a bankrupt, at which time his interest
was heavily incumbered with liens, and it passed to his assignees' in
bankruptcy so charged. Shortly after Arthurs became assignee by an
agreement between him and E. G. Carrier,dated March 21, 1877, the
balance of purchase money was fixed at $20,000, payablp. in four equa:!
yearly installments. The register's report shows, and the fact is, that
the amount of liens against Haum's interest, which had attached prior to
his adjudication as a bankrupt, and subject to which the assignees took
title, was in excess of its value. I may add that such excess was large.
These liens were kept alive. The second of them was the Means & Nich
olson award,which, it will be remembered, was filed August 13, 1873.
rt appears that by deed dated and acknowledged August 13, 1873, and
duly recorded on the 15th of the same month and year, Andrew F. Baum
and wife, for the recited consideration of $20,000, conveyed to Jake
Hill all their estate and interest in the North Fork property. It does
not appear at what hour of the day thi:; deed was delivered or the said
award was filed, and which was the earlier in time is undetermined. On
June 9, 1875, the Pittsburgh National Bank of Commerce obtained a
judgment in the court of common pleas of Jefferson county against Jake
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Hill, and under judicial proceedings upon that judgment the sheriff sold
Hill's interest in the said lands to the bank, and executed to the bank
deeds therefor, dated December 16, and acknowledged in open court on
December 23, 1~75. On November 18, 1874, the then assignees in
bankruptcy of Baum presented a petiti,on to the bankrupt court, alleging
that the said conveyance from Baum to Hill was in trust for the former,
etc., and thereupon a restraining order was issued by the court against
Hill. Whether it was served does not appear, but at that point this
proceeding stopped, and nothing further was done therein until Novem
ber 13, 1877, nearly two years after the bank had acquired Hill's title,
when, upon Hill's voluntary answer to said petition, the bankrupt court

. made a decree adjudging that the deed of August 13, 1873, from Baum
to Hill, was void for want of consideration, and as a fraud upon Baum's
creditors. But it does not appear that the bank ever had any notice or
knowledge of this singular proceeding. and it seems very clear that it
was not affected by the decree of the bankrupt court. In this condition
of affairs Richard Arthurs presented his petition on April 9, 187 J, to the
Hon. W. W. KETCH M, the then United States di8trict judge for this
district, sitting in bankruptcy, "ctting forth his ownership of the Means
& Nicholson judgment, and the fadS connected with its original entry,
and the revival thereof, the interest which the bankrupt Baum had in
said North Fork property, and the said agreement of March 21, 1877,
fixing the amount of purchase money coming from E. G. Carrier; that
Baum's interest was subject to the lien of a large number of judgments,
amollnting to more than said unpaid purchase money; that by reason
of the liens and legal complications he (Arthurs) was unable to make
title to E. G. Carrier; and that he relUsed to pay the purchase money,
or any part of it, and praying leave to proceed on his lien in the court
of common pleas of J eljerson county, and to sell thereon Baum's said in
terest. Subsequently the bankrupt court made the following order:

"And now, .June 21, 1879, the objl'ctions filed by John Wilson and S. P.
Fulton, E~q., to the application of Richard Arthnrs for leave to issue writs
of execution on jUdgment No. 75 of i::lept. term, U:l78, court of COlumon pleas
of Jefferson county, entitled Means & Nicholson, for use of Richard Arthurs,
vs. A.. l!'. Ballm, having been with irawn, and on due consideration of said
petition it is hereby directed that said HidHtrd Arthurs, aHsignee of said bank
rupt, have IE-ave to issue all necessary writs of execution relJuired to sell the
interest of said A. F. Baulll, bankrupt, in certain pnrchase money due from
E. G. Carrier on a certain article 01' agreempnt for the purehase of what is
known as the North Fork property in Jefferson county, and said Hichard
Arthurs, assignee of said bankrupt, has leave to bid at said sale in his indi
vidual right, giVing due notice to bidders of his intention on the day of sale.
PER CUIUAM."

Accordingly, on June 26, 1879, a writ of fl. fa. was issued out at the
court of common pleas of Jefferson county upon the Means & Nicholson
jud~ment, and a levy was made on Baum's interest in said property,
and, after inquisition and condemnation, upon a writ of vend. ex., the
sheriff of said county on November 6, 1879, sold Baum's said interest
to Richard Arthurs for the sum of $9,500, and by deed dated Novem-
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ber 24, 1879, and acknowledged in open court February 19, 1880, the
sheriff' conveyed the same to Arthurs, who paid to the sheriff his bid,
$9,500. The sheriff paid the same into the court of common pleas, and
by that tribunal the fund was distributed amon~ the lien creditors. By
deed dated April 19, 1880, but not acknowledged or delivered until Au
gust 7,1880, Richard Arthurs, for the price of $16,000, conveyed the title
he had thus acquired to Cassius M. Carrier.

The register decides that Arthurs is accountable to the estate of the
bankrupt for the whole of the Carrier purchase money as fixed by
the agreement of :March 21, 1877, with interest, less the $9,500 he
paid to the sheriff, and accordingly he has surcharged Arthurs with
the sum of $17,148.93. '{'he register proceeded upon the iuea that
here was a good security of the value of $20,000, available to the es
tate of the bankrnpt Baum,-a secured debt which the assignee Arthurs
might and should have collected. This erroneous notion pervades his
repurt. The register was strangely oblivious to the fact that Baum's
interest in this property came to his assignees in bankruptcy burdened
with liens much beyond its value, and thfit to his estate in bank
ruptcy, or, in other words, to his general creditors, it was fin abso
lutely worthless asset. In suggesting that Arthurs WfiS censurable be
cause he did not sue E. G. Carrier, the counsel overlooked the au
thoritative decisions which show that he could not have maintained
the action without removing the liens. Withers v. Baird, 7 \Vatts, 227;
1lJagaw v. Lothrop, 4 WfittS & S. 316; Garrett v. Crol5son, 32 Pa. 81.. 373.
That Arthurs hau any funds of the estate in his hands with which to
discharge the liens, even if that had been a wise thing to do, is not pre
tended. The fact is in the incumbered condition of the title the only
persons who had any real interest in this security were the lien credit
ors. Hence it was that the prior assignees in bankruptcy, who had had
charge of the bankrupt's estate for more than two years before Arthurs
was appointed, were not able, and did not attempt, to realize anything
out of this purchase money. In simple truth there was nothing in it
for the general creditors. Therelore it was not the duty of .1\11'. Arthurs
to apply to the bankrtipt court for an order to sell the property dis
charged of liens, (In re Mebane, 3 N. B. R. 347;) and if he had made
such application it is very certain that it would have been denied,
(Blum. Bankr. 292.) Nothing, then, remained to be done but to let
the lien creditors sell the property, and Arthurs was guilty of no infi
delity to the general creditors in applying to the bankrupt court for leave
to proceed to sell upon his judgment in the state court. There is not
anything in the evidence to warrant the register's conjecture that the
judge who signed the order of June 21, 1879, was not rullyadvised as
to its scope. Under the then existing circumstances there was nothing
out of the way in granting to Arthurs permission to bid in his individual
right at the sheriff"s sale. It had come to be a mere matter of competi
tive bidding between incumbrancers, and it was right enough to put
Arthurs on the same footing with the other lien creditors. That it waS
within the discretion of the court to make such order is not to be doubted.
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liill, .Trustees, *536 ;CampbeU. v. Walker, 5' Ves..678;, Dundas' Appeal, .
MPa. St. 325, 333. The order of the court is free from ambiguity.
It stands unappealed from, and is not to be questioned c<;>llaterally.

At this point occurs the question, what appreciable difference did it
make to the general creditors whether the property at the sheriff's sale
brought $9,500 or $16,000, seeing that in either case the liens would
have absorbed the entire proceeds? That the general creditors sustained
anysubstantiallORs by reason of the sale being made at the. ksser of the
named sums instead of at the larger is not apparent. There is no evi
dence whatever tendil)g. to show that the sheriff's sale was conducted
otherwise than openly and fairly. That the highest bid was only $9,500
is not even a suspicious circumstance. BauIn's title, to say the least
of it, was most seriously clouded by reason of his conveyance to Hill
and the sheriff's sale of Hill's title to the Pittsburgh National Bank of
Commerce. The purchaser at the sherifl"s sale under the Means &
Nicholson judgment took a grave risk in view of the bank's adverse
claim, undoubtedly. Arthurs was alive to this, and hence, when he
rame to convey to Cassius M. Carrier he was willing to warrant the title
only to the extent of $11 ,000, as is fully explained in the testimony.
But the register concluded that there was some sort of collusion between
Arthurs, on the one hand, and E. G. Carrier and Cassius M. Carrier on
the other, and in his report he states and comments upon the circum
stances from which he deduces bad faith. This opinion, however, has
grown to such a length that I must forbear to follow the register in that
discussion, and I here content myself with saying tbat I am unable to
assent to the register's reasoning or conclusion. I can discover no evi
dence to justify a finding of any fraud. It is true that before the sher
iff's sale took place there was some conversation between Arthurs and
Cassius M. Carrier about a sale by the former to the latter in the event
of Arthurs' becoming the purchaser; but nothing was then definitely
.arrnnged, and in fact they never came to an agreement until August 7,
1880. It does not appear that they had any understanding not to bid
against each other, or that they, or either of them, did anything to de
teror mislead bidders or to repress competition at the sheriff's sale.
There is not a scintilla of evidence to impeach the sheriff's sale on account
{)f any misconduct on the part either of Arthu~8 or Carrier. It was
freely open to any and every person to overbid Arthurs; and upon the
whole I cannot perceive any just reason for depriving him of the fruits
of a purchase which he was authorized to make by the order of the
bankrupt court. .

And now, to-wit, June 28, 1889; upon consideration, the exceptions
to the register~s report, in .so far as they are in accorQ.ance with the fore
going opinion, are sustained, and the register's surcharges against the
accountant are set aside, and it is decreed that the balance in the hands
of the accountant, Richard Arthurs;, is the SUP.l of $275.78, and this
sum be is ordered to pay to the present ;assignee, with interest from Jan
uary 1, 1882; and it is further ordered that the costs of this proceed
ing be paid out of th~ funds of the estatlil of the ballkruptBaum.
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In re WEST et al.

(District Oourt, S. D. New York. June 22, 1889.)

203

BANKRUPTCy-DISTRIBUTION-PARTNERSHIP-FIRM AND PRIVATE CREDITORS.
The bankruptcy act of 1841 provides that the "net proceeds of the joint stock

shall be appropriated to pay the creditors of the company, and the net pro
ceeds of the separate estate to pay the separate creditors." Held that, ItS
partnership debts are both joint and several, there is no marshaling of assets
unless there is a joint as well as a several fund before the court.

In Bankruptcy.
George Bell, for Sayre, a firm creditor.
Evarts, Choate & Bewrnan, for Union Bank, a firm creditor.
Phillip Carpenter, for individual creditors.

BROWN, J. On March 30, 1843, Jesse West and Noah C. Pratt, com
posing the firm of Jesse West & Co., were adjudicated bankrupts in this
district as individuals and as a firm, Four cr~ditors proved claims,
two against the firm and two against Jesse West individually. The
act of 1841 required moneys received by the assignee to be paid into
the registry, On April 12,1845, the assignee, accordingly, paid into
the registry $350 on account of the estate of Jesse West, and on Sep
tember 17th $400 more. No other moneys have ever been paid into
the registry on account of the estate. There were nominal assets of the
firm to the amount of $13,000. Two orders were obtained in behalf
of the assignee for leave to sell certain assets of the firm. In one of
those applications a receipt of $2.5.62 is recited. It is scarcely possible,
however, that the fees and expenses chargeable against the firm estate
should not have exceeded that sum, and as there is no evidence that any
other firm assets were ever received, although full opportunity has been
given upon the reference before the commissioner to ascertain the facts,
it must be assumed that there are no "net proceeds" of the firm estate.
The act of 1841 provides that the" net proceeds of the joint stock shall
be appropriated to pay the creditors of the company, and the net pro
ceeds of the sp.parate estate to pay the separate creditors." Section
5121, Rev. S1. Section 36 of the act of March, 1867, is to the same
effect. Partnership liabilities are both joint and several. The construc
tion placed upon the above provisions of both bankrupt acts, and of the
words "net proceeds," by the great weight of authority, has therefore
been, that if there are no net proceeds of the joint estate for distribu
tion, the joint and several creditors may share pari paJ3EtU in the individ
ual estate. In re Jewett, 1 N. B. R. 491; In re Dowm'ng, 3 N. B. R.
748; in re Rice, 9 N. B. R. 373; In re .McEwen, 12 N. B. R. 11; Inre
Collier, ld. 266. It is onlv when there are two funds to be adminis
tered ea joint fund and a s~parate one) that the joint debts are excluded
from the separate estate. In the present case, although there is evidence
that there were nominal joint assets, and an expectation of receiving
some joint proceeds, the evidence does not go beyond this, save the
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small sum above stated. The fact that the assignee paid into the regis
try moneys received on individual account, and that no moneys were
paid into the registry on the firm account, in the absence of all evidence
of any receipt of joint funds beyond the small sum above referred to,
must be taken as prima facie evidence that no "net proceeds" were ever
received from the joint estate, and that no joint fund is, or ever was,
available to the firm creditors. The weight of authorities is to the effect
that in order to exclude the firm creditors, an available joint fund must
'be affirmatively shown to exist. As the new firm, moreover, assumed
the debts of the old firm, the claim of the Union Bank stands on the
same footing as the original debts of the new firm. In re Downing,
supra. The report of the commissioner is confirmed, admitting all the
creditors to share pari passu in the separate estate.

In re REINITZ.

(Oircuit Court, S. D. New York. June 24, 1889.)

1. EXTRADITION-INTERNATIONAL-SUBSEQUENT CIVIL ARREST.
The implied limitation in extradition treaties, that the person extradited

shall not be arrested for any offense except that for which he was extradited
until the lapse of a reasonable time after the termination of the extradition
proceedings. to enable him to return to the country from which he was
brought, and the provisions of Rev. St. U. S. \:i 5275, giving the President
power to secure the accused against lawless violence unti! his final discharge,
and for a reasonable time thereafter, apply to a suhsequent arrest in a civil
action, as well as to an arrest for crime.

2. SAME-HABEAS CORPus-FEDERAL COURTS.
An extradited person arrested in a civil action before he has had time, after

his acquittal of the offense for which he was extradited, to return to the place
from which he was brought, is "in custody in violation of the constitution or
of a law or treaty of the United States," within the meaning of Rev. St. US.
§§ 752.753, relating to writs of habea8 corpu8 in the federal courts, though the
prisoner is held under process from a state court.

Habeas Corpus.
Benno Loe:wey, for relator.
Salomon, Dulon & StaTO, for respondent.

BROWN, J. The prisoner, upon the demand of this government, was
extradited from Queenstown, Ireland, in April, 1889, under the treaty
of 1842, upon a charge of forgery. He was tried upon that charge in
this city before a court and jury, and was acquitted on June 19th.
Within ll. few minutes thereafter, as he was leaving the court-house, he
was arrested by the sherifi' of this county upon an order of arrest granted
by the supreme court of the state on April 22d in a civil action for the
recovery of $4,220.90, moneys of the plaintiff alleged to have been
wrongfully converted by the prisoner to his own use. Writs of habeas
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corPu,s and certiorari from this court were thereupon obtained under sec
tion 752 of the Revised Statutes.

Upon the returns made to the writs by the sheriff, including copies
of all the papers in the civil action, there is no controversy as to the
above facts, and the only question is whether the prisoner after his ac
quittal was liable to arrest before the expiration of a reasonable time for
his return to Ireland, from which he was extradited. A preliminary
objection is made that this court has no jurisdiction to issue a writ of
habeas corpus in such a case. But sections 752 and 753 of the United
States Revised Statutes provide for writs of habeas co1jJ1ls to inquire into
the "cause of restraint of liberty" where the prisoner is "in custody in
violation of the constitution, or of a law or treaty of the United States."
The petition presents facts sufficient to raise an inquiry upon that sub
ject, and if a case under that clause of section 753 is made out, habeas
corpus from the federal courts is an appropriate remedy, though the pris
oner be held under process of the state courts. Ex parte Royall, 117 U.
S. 241; 6 Sup. Ct. Rep. 734; U. S. v. Rauscher, 119 U. S, 407, 431,
7 Sup. Ct. Rep. 234; Wildenhus' Case, 120 U. S. 1, 7 Sup. Ct. Rep.
385. The preliminary objection, therefore, presents no different ques
tion from that on the merits of the application. Until the decision in
the Case of Rauscher, supra, in December, 1886, wide differences of opin
ion had prevailed in both the federal and state courts whether a prisoner
extradited under a treaty for one offense could be tried for another. The
supreme court, in the Case of Rauscher, upon full consideration and a
review of the leading authorities, has definitely settled that question,
holding that an extradited prisoner cannot be arrested or tried for any
offense except that for which he was extradited, until the termination of
the extradition proceedings and the lapse of a reasonable time thereafter,
to enable him to return to the country from which he was brought. The
Caseof Rauscher, however, like nearly all the other reported cases on this
subject, was a case of arrest and trial on a criminal charge. The only
reported case to which I have been referred of a prisoner extradited from
a foreign country and arrested in a civil suit is that of Adriance v. Lagrave,
1 Hun, 689, 59 N. Y. 110, which arose in 1874, and does not essentially
differ from the present case. 'fhe order of arrest was there set aside at
the general term, hut was upheld in the court of appeals. The supreme
court, in the Case of Rauscher, referred to the Lagrave Case, and, while
alluding to the difference between an arrest on a criminal charge and an
arrest in a civil suit incidental to the collection of a debt, withheld any
expression of opinion as to the legality of an arrest in a civil suit under
such circumstances. The question to be now determined is whether there
is any difference in the principles applicable that should lead to a differ
ent result in the case of an arrest in a civil suit. The main difference
of opinion has been as to the construction to be put upon extradition
treaties; whether the surrender of the prisoner is to be deemed a sur
render for a particular purpose only, with the implication that he is not
to be restrained of his liberty for any other cause, and whether, if so, the
surrendering government alone can take any advantage of such a limita-
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tion;or whether the surrender, when made upon compliance with the
preliminary conditions of the treaty, becomes an absolute surrender and
without any such implied limitation. The latter wastlle view of a ma
jority of the court of appeals in the Case of Lagrave, while the opposite
view' was maintained at the general term. The decision of the court of
appeals, however, was not based upon any grounds peculiar to an arrest
in a civil suit, but upon grounds applicable alike to a civil and crimi
nalarrest, without distinction. As those grounds are disapproved by
the supreme court in the Case of Rauscher, and the right of criminal ar
rest dei1ied, the Lagmve Cnse, as an authority for a civil arrest, fails also.
The opinion in the supreme court, treating the subject in the broadest
manner, upholds in its general scope, the views of DANIELS. J., at the
general term in the Lagrave Case; and it re-enforces them by its construc
tion of sections 5270, 5272, and 5275 of the Revised Statutes, which
are declared to be supplementary to the extradition treaties, and to en
force their implied limitations.

The right of asylum is a principle of public law, recognized by all
sovereignties. No concession by a. surrender ofa prisoner in abridg
ment of this right is made, except for grave offenses, and under careful
restrictions that exclude minor misdemeanors, most political offenses,
and, much more, mere claims for the collection of debts. Though the
implied restrictions of the treaty are for the most part spoken of by the
supreme court in reference to a criminal arrest, since that was the ques
tion before the court, yet there are many passages in the opinion that in
principle embrace equally arrests in civil suits. At page 420, 119 U. S.,
7 Snp. Ct. Rep. 241, it is said:

"It is therefore very clear that * * * it was not intended that this
treaty should be used for any other purpose than to secure the trial of the per
son extradited for one of the offenses epumerated in the treaty."

Again, at page 422, 119 U. S., 7 Sup. Ct. Rep. 242:
"As this ri~ht of transfer, the right to demand it, the oblig-ation to grant

it, the proceedings under which it takes place, <111 show that it is fo~: a limited
and detiiled purpose that the. tmnsfer is made, it is impossible to concei ve of
the exercise of jurisdiction in such a case for any other purpose than that
mentioned in the treaty, anll ascel"tained by the proceeuings under which the
par~v is extradited, without an implication of fraud upon the rights of the
part)' extradited, and of bad faith to the country which permitted his.extradi
tion."

A civil arrest is clearly as incompatible with such limitations as an
arrest on a criminal charge. So just in principle are these limitations
that the court of appeals, in the Lagrave Case, declared that the provis~

ions for protection against "lawless violence" under section 5275, Rev.
St. U. S., "ought [by legislation}iobe extended to' protection from
other prosecutionsor detentions."But that section, as construed by the
supreme court, does extend to protection from other prosecutions. It
declares that "the president shall have' power to take aU necessary meas
ures for the transportation and safe-keeliingof such accusedpersol1, and
for security, agai,nst'lawlessviolal:lce, until the final conclusion of his
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trial for the crimes or offensesspecffied in the warrant of extnidition,
and ,untiIhisfinal discharge from custody or imprisonment for or on ac~

count of such crimes or offenses, and for a reasonable time thereafter,
and may employ such portion of the land or naval forces of the United
States, or of the militia thereof, as may be necessary for the safe-keeping·
and protection of the accused." The language of the section includes
not merely" security against lawless violence," but, in addition there
to, "the safe-keeping and protection" of the accused until his acquittal,
or, if convicted, ulltilhe has served out his sentence, and for a reason
able time thereafter. Reasonable time for what? "Obviously," says
the supreme court, "until he shall have had a reasonable time to return
unmolested to the country from which he was brought." Mr. Justice
GRAY concurred in the judgment of the court solely upon that construc
tion of the statute.

No reasons are perceived why the limitations of the treaty and the
provisions of the statute, as thus construed, are not as applicable to a
civil arrest as to a criminal one. The prisoner may, indeed, give hail
in a civil action. But so might he in all those minor criminal offenses
for which he could not be extradited, and upon which no arrest is per
mitted. If he could not procure bail on the civil arrest, or pay the
final judgment, he might, indeed, be discharged under the state prac
tice after a certain term of imprisonment; but that term might be as
long as the sentence allowed on cOllviction for many of the minor crimes.
It may be said that the implications of extradition treaties have refer
ence to crimes only, and that neither of the contracting governments
can be supposed to have concerned itself about the mode of collecting
private debts, or about any arrest of a prisoner that might be incidental
to a ci viI cuit; but this is hypothesis only, and an examination of some
of the more recent treaties shows the contrary. Thus, the treaty of
1872, between England and Germany, (article 11,) provides that "a per
son surrendered can in no case be kept in prison * * * for any
other trime, or on account of any other matters than those for which
the extradition shall have taken place." Clarke, Extr. AppendiX, lxiv.
It is certain that no government surrenders a person for the purposes of
arrest in a civil action; and such an arrest is as much an infringement
of personal liberty and a diversion of the object of the treaty as an ar
rest for crime; and there is the less justification for the former, since
the courts of all oivilized countries are alike open for the prosecution
of money demands, while crimes can be punished only within the juris
diction where committed.

The main question must be as to the presumed intention of the treaty
itself, and of the acts of congress supplementary to it. If these intend
only the surrender of the prisoner for the limited purpose of a trial for
the extradition offense, and if by express enactment and by the implica
tions of good faith they guaranty him protection for a reasonable time
thereafter to enable him "to return unmolested" to the country from
which he was brought, as the supreme court declares, a civil arrest must
be,as unlawful asa criminal one. Section 5275, moreover, makes no
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distinction between a civil and a criminal arrest, against which the ac
cused may require protection for a reasonable time to enable him to re
turn. The d~mandsof public justice, on elementary principles, are su
perior to claims for the satisfaction of private debts. If, therefore, the
demands of the state must give way to the prisoner's right of return,
much more, it would seem, must the right of private arrest.

There are numerous cases holding that a person brought within the
jurisdiction by violence or fraud is amenable to prosecution at the in
stance of persons not privy to the wrong. Ke:r v. IUinois, 119 U. S.,
436, 7 Sup. Ct. Rep. 225; Mahon v. Justice, 127 U. S. 700, 8 Sup. Ct.
Rep. 1204. These cases all proceed upon the ground that the defend
ant is nl)t himself clothed with any immunity or right of protection, by
the mere lact that third persons have done him violence or injury in
bringing him within the jurisdiction. He has his private remedy for
that wrong. Hence, though the person guilty of the wrong cannot
profit by it in any suit of his own, this furnishes no defense against pub
lic justice, or against private suitors, who are in no way responsible
therefor. But this principle cannot apply where the prisoner is himself
clothed with a legal right or immunity. And in the Case of Rausche:r,
the supreme court declares that the prisoner is clothed with such an im
munity. At page 422, 119 U. S., 7 Sup. Ct. Rep. 242, it is said that
"it is impossible to conceive of the exercise of jurisdiction in such a
case for any other purpose than that mentioned in the treaty * * *
without an implication of fraud upon the rights of th8 party extradited."
Again, as respects the prisoner's right of return, it is said (119 U. S.
424, 7 Sup. Ct. Rep. 243) that section 5275 "is conclusive upon the
judiciary of the right conferred upon persons brought from a foreign
country into this under such proceedings." At page 430, 119 U. S., 7
Sup. Ct. Rep. 246, also, the court again speak of a reasonable time to
return as a "right of the prisoner under such circumstances. In J(er v.
Illinois, 119 U. S. 443, 7 Sup. Ct. Rep. 225, 229, also, the court say
that the prisoner "came to this country clothed with the protection
which the nature. of such proceedings and the true construction of the
treaty gave him. One of the rights with which he was thus clothed
* * * was that he should be tried for no other offense," etc. If the
opportunity to return is a "right conJerred " upon the prisoner ,as well as
a duty owed to the extraditin/l: gov~rnment, it is manifest that both the
right and the duty are infringed by a civil arrest as much as by a crim
inal one. The good faith of third persons who prosecute the prisoner
becomes immaterial. See LOWELL, J., on Winslow'8 Case, 10 Amer. Law
Rev. 620.

Finally, the language used by the various publicists and text writers,
referred to with approval by the supreme court in the RrtUBche:r Case,
forbids an arrest in one form of proceeding as much as in the other.
Mr. William Beach Lawrence says that the prisoner is entitled, unless
found guilty of the offense for which he is extradited, to be restored in
safety to the country of his asylum at the time of his extradition.
Judge Cooley declares that" the prisoner has a right to have the partiou-
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lar offense disposed of, and then to depart in peace." And Mr. Spear
considers it "the duty of courts to secure to him, as against all attempts
at legal interference therewith, a reasonable opportunity to exercise this
right." Spear, Extr. (2d Ed.) 131-145, 557.

I must hold, therefore, upon the principles and authoritips approved
by the supreme court in the Case of Rauscher, that the prisoner, at the
time of his arrest, not having had a reasonable time to return to Ireland
atter his acquittal, was under the protection of the United States, and
not subject to arrest in the state or federal courts for any cause arising prior
to his extradition, and that the state court, when thtl prisoner was ar
rested by the sheriff, "did not have jurisdiction of the prisoner at that
time, so as to subject him thereto." 119 U. S. 433,7 Sup. Ct. Rep. 248.
When persons are in custody under process of the state courts, and the
same remedies exist there, althongh it may sometimes be more appro
priate to refer the applicants for relief to the state tribunals, (Ex parte
Royall, 117 U. S. 251,6 Sup. Ct. Rep. 742; Ex parte Coy, 32 Fed. Rep.
911,) yet, in a matter involving personal liberty, and considering the
several successive appeals to which the petitioner might be su bjected in
the state courts, I think the prisoner is entitled to the more expeditious
remedy of the federal tribunals. The prisoner is accordingly discharged,
and the court fixes a week after his release by the sheriff as a reasonable
time under the statute during which he is entitled to exemption from
arrest for the purpose of returning to Ireland.

ADEE v. PECK BROTHERS & Co.

(Circuit Court, D. Connecticut. June 27, 1889.)

PATENTs-INFRINGEMENT-PLEADING.
A bill alleging that defendant has infringed a patent owned by complain.

ant, and originally granted to James Foley, for an improvement in waste
valves, and that complainant has sold said valves under the trade name and
style of " Foley's" and" Foley's Patent," and" that said trade name, during
the life of said letters patent, is identified thereWIth, and of great value
* * * in describing said patented valves as a trade-mark, and that the de
fendant has sold his infringing valves under the trade name of 'Foley's Pat
ent Valves,' " and praying', inter alia, that defendant be enjoined from sellin?,
any waste·valves under the name of "]'oley's" or "Foley's Patent Valves, ,
states only one good cause of complaint,z·. e., for infringement of a patent.
The name of the patented device is not properly speaking a trade·mark.

In Equity. On bill for infringement of patent.
Arthur V. Briesen, for complainant.
Edward H. Rogers, for defendant.

SHIPlIfAN, J. This is a bill in equity, which is brought by a citizen
orthe state of New York against a corporation created under the laws of
the state of Connecticut. The billalleges, with the usual and necessary

v.39F.no.3-14
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averments in such'~ases, t~at,the,defendant:has infringeduponr~issued

letters patent No.6,739/ dated Novemper 1,6, 1875, which were granted,
to James Foley and George C. Gunniog for an improveli1ent in waste
valves and overflows, and are now owned by the complainanL The orig
inal patent was issued t~ James Foley,as inventor. The billalso alleges
that the complainant has sold said valve:;Junder the trade name and style
of "Foley's" and "FoleY'8Pl~tent;" "that said trade name, during the
life.of said letters patent, is identified therewith, and of great value to
your orator in describing said patented valves as a trade-mark, and that
the d,efendant has sold his infringing valves under the trade name of
'Fo}ey's Patent Valves. '" The bill prays, among other things, that the
defendant may be enioinedagainst selling "any waste-valves or overflows
known as or under the name of 'Foley's' or 'Foley's Patent' valves and
overflows." The defendant has demurred, because the bill exhibits dis
tinct; separate, and unconnected matters, viz.: "The infringement of let
ters patent of the United States, and the infringement of a trade name
or trade-mark."

tn my opinion, the bill shows upon its face that an infringement of
patented rights only was committed. It will be observed that the de
fendant is not charged with having done anything which is prohibited
by section 4901 of the Revised Statutes, and that the alleged trade-mark
is simply the name which is usually or properly given to the patented
article. It is not any peculiar form, label, brand, or device which is
put upon the article to designate its origin, or the person by whom it is
manufaetured, and it is not the patent mark which is required to be
stamped upon patented articles by section 4900. The name which is
given to a patented device to distinguish it as a patented article from
other articles of the same character is not, even during the life of the
patent, properly speaking. a trade-mark. It designates nothing except
that the structure has a definite character, as the structure which was
patented, and itidicates nothing in regard to the character of the work
manship or the person by whom it is manufactured. A trade-mark
"is somethin!{ different from the article itself which the mark designates,"
(Fairbanks v. .Jacobns, 14 Blatchf. 337,) and is a name or a mark or a
device which is attached to the article to point out its origin. This al
leged trade-mark, "Foley's Patent Valves," signifies that they are the
kind of valves which Foley invented and patented, and not that they are
the, valves which he or his successor is manufacturing. "In all cases
where rights to the exclusive use of a trade-mark are invaded, it is inva
riablyheld that the essence of the wrong consists in the sale of the goods
of one manufacturer or vendor as those of another, and that it is only
when this false representation is made that the party who appeals to a
court of equity can have reHef." Canal Co. v. CkLrk, 13 Wall. 311. By
this bill it appears that the defendant is deceiving no one in regard tothe
origin of the goods. It is infringing upon the complainant's patent
r~ghts-, by making a valve substantially like his, and it is asserting that
ite valve ii;! the complainant's patented invention. 'l.'hus far no false rep
l"esentationisnlade, but t11e truth is asserted. But if it is said that the
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assertion is that the defendant has a right to make Foley's patent valve,
and that thus the public is deceived, this assertion and the act of sale are
notbing mure than an infringement of the exclusive patent-rights of the
complainant. It is not intended to be asserted that if a person manu
factures and splls an article which is not an infringement, but which he
falsely brands as the patented device, that for such fraud and consequent
injury a bill for an injunction may lie, not upon the ground that he is
simulating a trade-mark, but because he is committing a continuous fraud
for which the preventive remedy by injunction affords the only adpquate
relief. Mamifacturing Co. v. Haish, 9 Biss. 141, 4 Ban. & A. 571.
Neither is it intended to be asserted that the owner of a patented device
may not have a trade-mark affixed to his articles which distinctively de
clares the origin, in point of manufacture, of his goods. The imitation
of the patent mark is another and separate act from the one which is al
leged to have been committed. It is evident that the pleader intended
in the bill to treat the name as a trade-mark, and to aver that the de
fendant had not only infringed the complainant's patent-rights, but his
rights as the owner of a trade-mark. His theOl'y is that the defendant,
by the sale of its valve under this name, has, by one act, infringed two
rights of the complainant,-his patent-right and his right to the unrlis
tmbed use, during the life of the patent, of the trade-mark which he has
adopted. If his theory was true, his bill, perhaps, would not be open
:to the charge of misjoinder, upon the ground that if two good causes of
complaint grow out of one transaction for which the same character ()f re
lief is sought, and in regard to which all the defendants have the same
claim of right, such causes may be included in one bill, (Story, Eq. PI.
§ 284;) but the bill in this case shows only one good cause of complaint.
The demurrer is overruled.

THE HENRY BUCK.

STOKES v. THE HENRY BUCK.

(Ei8(rict Court, D. South Carolina. June 7, 1889.)

1. DAMAGEB~PROXIMATE AND REMOTE.
The owner of a raft of lnmber employed a tug to bring it down to C.. where

it was to be loaded on a schooner under contract with tbe charterer. Owing
to the tug's negligence the raft was wrecked. delaying the loading of the
schoopor. and causing the charterer to incur demurrag'e, which tile owner of
the ratt hact to pay, On libel by the latter against the tug he testified that
when he engaged it he told the master: "I had a vessel that was deliver
ing with demurrage. and 1 wanted him to bring this lumber to town with
dispatch." The master testified that libelant merely told him that he was
in a hurry for the lumber, and wanted it brought down as soon as possible.
Held, that demurrage was not an item of damages within the contemplation
of the parties. and could not be recovered.

2. SAMJ<l-ELEMENTS OF DAMAGE.
Libelant having made diligent efforts to save the raft after it was wrecked,

respondent is liable not. only for the lumber lost,but also for all proper ex
penses in saving the remainder. .
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In· Admiralty. Libel fordamllges.
For former opinion, see 38 Fed. Rep. 611.
J. P. K. Bryan, for libelant.
J. N. Nathans, for respondent.

SIMONTON, J. The libel in this case sought damages consequent upon
negligent performance of a contract of towage of a raft of lumber. After
a review of the testimony the court in a former decree held as follows:
"This was negligence for which the tu~ is responsible. As to the amount
for which it is responsible, counsel will be heard on this point, especially
as to the liability of the respondent for the demurrage paid to Mr. Hal
sey by libelant under his contract with him." Counsel have been heard
on these points.

It is necesscry to recall the facts. The tug Henry Buck was engaged
by Halsey, as agent of libelant, to go after a raft of lumber on its way
from Edisto river to Charleston. The tug found the raft, towed it on its
way, and left it after night-fall in Wappoo cut. The raft was not made
fast, and drifted through the cut into Ashley river, thence down Charles
ton harbor, and was wrecked .on Sullivan's island, at the mouth of the
harbor. The tug made no effort to rescue it or any part of it. Libelant
did. He saved 190,000 feet out of 220,000. He caused that which
was salved to be brought to Charleston, and delivered to Halsey. He
had a contract with Halsey to deliver to him the whole raft. Halsey was
then loading a schooner with lumber, and relied on the fulfillment of
this contract. In consequence of the delay Halsey was charged with
demnrrage, which he charged to libelant, who paid it. The latter seeks
to recover from the tug the value of the lumber lost, the expenses in
curred in saving that which was rescued, and the demurrage so paid by
him. The tug engaged to go for the raft on Saturday night, went on
Monday morning, met the raft the same day, lost it on Monday night,
could have gotten it to Halsey on Tuesday morning. Libelant went
after it that morning, worked on it that day, "'lednesday, Thursday, and
part of Friday. It reached Halsey on Friday afternoon. The items are
as follows: Labor of his hands, $110; extra labor, $40; labor in mak
ing up the raft: anew, $25; time of libelant himself, 6 days, at $10, $60;
a tug for towing remains of raft to Charleston, $30; ropes, $60; 30,000
feet of lumber, at $8, $240; demurrage, seven days, at $30, $210. The
raft having gotten adrift by the negligence of respondent, he was respon
sible for its value at the Charleston market. This was, as we have seen,
$8 per M. But it was the duty of libelant to use all proper efforts in
reducing the loss as much as practicable. He fulfilled this duty, and
saved all but 30,000 feet. This was a great saving to' respondent. He
should pay not only for the lumber lost, but also all proper expense in
curred in saving the remainder. Examining these items, tha amount
charged for labor seems very large,-$110, $40, $25, $175, for four days.
No serious question is made of these items by respondent. They are al
lowed. The charge of $10 per day for services of libelant is not unreason
able. He is engaged in large saw-mill business in Colleton. But there is
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an error in the number of days char~ed. He went after the raft on Tues~

day, 18th December. Halsey says it reached him on 21st, (Friday.)
Four days is a liberal estimate. Of this item $40 are allowed. The
main question, however, is as to the items of demurra~echarged by Hal
sey to libelant, and paid by him,-seven days, at $30 per day. In mak
ing up his seven days Halsey began on Tuesday 18th, so the lay-days
had expired before that time. The respondent could not at the earliest
have gotten the raft to Halsey before Tuesday. It is difficult to under
stand how he could be made responsible for the demurrage of Tuesday;
and, had he put the raft along-side of the schooner on Tuesday, ready
for loading, still, during the whole process of loading, the demurrage
would have gone on. Be this as it may, we have here an action for
damages arising from the negligent performance of a contract. Were we
in a common-law court it would be an action on the case in assv,mpsit or
an action of tort, but of tort growing out of a contract quasi ex contractt~.

The damages in a case of this kind cannot be varied by the form of ac
tion adopted. They are such as naturally and proximately arise from
the non-performance of the contract. In other words, the damages to
be awarded are such as were in the contemplation of both parties when
the contract was made. But for the contract there could be no claim for
damages. The legal duty of the respondent to tow and safely care for
the raft grew out of the contract, and out of the contract alone. He did
not perform the contract. So he did not fulfill the duty assumed by
him. This constitutes the breach, and gives the cause of action. The
legal consequences which he must suffer depend upon his contract. Mr.
Sedgwick, in his book on Damages, (page 112,) gives an excellent sum
mary of the rule:

"Where the contract is to do or to refrain from doing some particular thing,
here the rule of the civil law is perhaps the best that can be adopted,-that
the party in default shall be held lIable for all losses that may fairly be con
sidered as having been in the contemplation of the parties at the time the
agreement was entered into; or, in other words, where it appears, or may
fairly be inferred, that the party complaining of the non-performance of a
contract has, at the time it was entered into, turned the mind of the party
whose conduct is complained of to the consequences likely to ensne from de

,fault on his part. and such consequences do ensue, he shall be held responsi-
ble for them as having stipulated against them."

See. also, Bowas v. Tow-line,2 Sawy. 30; Hadley v. Baxendale, 9 Exch.
353; Suth. Dam. 74. Lord COCKBURN, C. J., in Simpson v. Railway Co.,
L. R. 1 Q. B. Div. 274, puts it thus:

"The principal is now settled that. whenever either the object of the
sender is specially broug)lt to the notice of the carrier, or circumstances are
known to the carrier trom which the object ought in reason to be inferred,
so that the object may be taken to have been within the contemplation of both
parties, damages may be recovered for the natural consequences of the failure
of that object. "

See, also, Elhinger v. Armstrong, L. R. 9 Q. B. 473. The question
turns, therefore, on a question of fact. 'Vas it brought to the notice of
the tug master that the object in sending him for the raft was to save
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~he libelant from demurrage? Or, putit in anothel' way: Was the cir
cumstance that libelant was dependent upon the arrival of the raft in

'order to Save himself from the consequence of demurrage so known t()
the tl,1g master that he was compelled to infer that the object in sending
him for the raft was to save demurrage? If eit.her of these questions be
answered in the affirmative, the tug must pay the demurrage. It seems,
at first blush extraordinary that the tug master should have undertaken
this. He went for the raft on Monday. His pay for towage was $30.
Did he understand that if he failed to reach Halsey's dock on Tuesday
he would be liable for demurrage $30 for that day and for every other
day he delayed delivery? Let us examine the testimony on this point.
Halsey acted as the agent for libelant. The libelant was under contract
to deliver lumber to him. He made the agreement with the tug master,
and knew all about the matter. In reply to the question: "Did you
state to him [the master of the tug] any necessity why you wished haste
and dispatch?" he answered: "I stated I had a vessel I was loading, and
it was important 1 should have the raft with all possible dispatch."
To the question: "What, exactly ,did you say you wanted him to do?"
"I told him I had a vessel that was delivering with demurrage, and
I wanted him to bring this lumber to town with dispatch." The tug
master on his part gives this account: "He [Halsey] wanted to know if
1 could go and assist the rafts down. He said he was in a hurry for
the lumber, and he asked me when I thought I could get it down. I told
him that depended on when I started, and where I found the lumber.
He said, 'All right,' do the best I could, and that was all." On the
cross-examination, in ansWer to the question: "You were to aid in
propelling that raft to Charleston?" he replied: "He [Halsey] told me
to go up and help bring it down; that was his language." In reply
to a similar question on the same examination he said: "I undertook
to do what I thought would get it [the raft] here in a hurry." I
am not able to conclude from this that the tug master knew that
libelant had any concern in the demurrage, norihat he knew the rate
of demurrage, nor when the demurrage would begin, nor that the ob
ject of sending him for the raft was to save the libelant from demur
rage incurred or'to be incurred. This item is not allowed. Let the
tug be credited with the bills for towing and searching forraft,-both
items. Let decree be entered accordingly, costs to follow decree.
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THE WM. H. BItINS]'IELD.

~ANSTEADV. THE WM. H. BRINSFIELD.

(Distri{]t Oourt, D. Maryland. March 4,1889.)

1. WHARvES-OVERLAPPING VESSEIr-LIEN FOR WHARFAGE.
A foreign vessel which came to discharge cargo into a private dock in the

city of Baltitnore to a wharf where she could not lie without overlapping on
the next adjoining wharf, belonging to the libelant, was notified that if she
did so overlap she would be charged wharfage. Held, in the absence of any
statutory regulation of wharfage, that by lying alongside libelant's wharf for
the distance of 20 feet the vessel enjoyed a beneficial use of it, although not
made fast to it, and not using it to land cargo; and that for such use the libel
ant was entitled to compensation and a maritime lien.

2. SAME~A]\fOUNT OF WHARFAGE.
Held, that libelant was entitled to recover as compensation pro rata of the

customary rate of wharfage in the proportion which tbe number of feet of
bis wharf so used contributed to make up tbe lengtb of tbe whole berth occu
pied by the vesseL

(Syllabus by tlte Court.)

In Admiralty. Libel in 1'em for wharfage by Lyman T. Ranstead
against the schooner William H. Brinsfield, a foreign vessel.

Robert H. Smith, for libelant,
William H. Cowan, for respondent.

MORRIS, J. The libelant is the owner of a wharf fronting 100 feet on
a dock made by deepening a canal into the waters of a branch of the
Patapsco river, adjoining South Baltimore. This dock is somewhat re
mote from the customary harbor for vessels in the port of Baltimore, and
was constructed by private individual enterprise. The riparian owner
of a piece of partially submerged land bordering on a WIdening of the
river, by digging out a canal, and building up its sides, constructed a
basin about 100 feet wide, and from 500 to 1,000 feet long, with a street
of the city at right angles to its length forming its uPPllr end, and opening
out to the river and harbor at the other end. The land on the sides of
the dock has been sold and leased in lots, mostly of 100 feet front on
the water, to different persons, with the wharf rights appurtenant to each
lot. These wharves fronting on this dock, basin, or canal would appear,
therefore, to be in the strictest sense private wharves. It is the case of
a riparian owner who has cut a canal into his own land so as to allow
vessels to come to his own property fronting on it, and then has disposed
of portions of the land to different persons. There isnothin~ in the laws
of Maryland or the ordinances of the city of Baltimore granting any priv
ilege to or exacting any duty from such a proprietor, and there is no law
or ordinance regulating rates ofwharfage , except with respect to the pub
lic wharves of the city. So far as any of the land may have resulted
from filling up into the .contiguous water of the river, it is the law of
this state (CodeMd.art. 54, § 45) that the proprietor of land bounding
on any navigable waters shall be entitledto the exclusive right of im
proving out in~o the water in front of his land; and that all improve-
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ments and accretions shall pass to the successive owners of the land as
incident thereto, provided only that such improvements are so made ns
not to interfere with navigation. It is further enacted that no patent
shall issue from the land-office which shall impair or affect the rights
of riparian owners. Goodsell v. Lawson, 42 Md. 348; Railroad Co. v.
Chase, 43 Md. 23; Mayor, etc., v. St. Agnes Hospital, 48 Md. 419; Yates v.
Milwaukee, 10 Wall..497.

By article 98, § 21, of the Maryland Code, it is enacted that the owner
ofreal estate on any navigable water of the state may construct wharves
thereon, and extend the same to such distance into the stream as may
be required to admit the safe approach thereto of any vessel navigating
said waters. It is a fact that nearly aU of the numerous navigable bays
and rivers of the state are broad and shallow, and the legislation on this
sub:pct shows that the policy of the state is to encourage riparian owners
to make improvements out to the deeper water by vesting in them the
same exclusive ownership in the land and improvements so made as they
have in the original fast land. In the face of this legislation and policy,
it does not seem to me that we should hastily adopt rules with regard
to such property on our navigable waters which have been established
as reasonable and necessary in other countries with regard to deep tidal
rivers or narrow sea-ports, but which are not consistent with that private,
exclusive ownership which has been granted by express legislation to
riparian owners in Maryland. The exclusive character of the ownership
of wharves erected by individual enterprise in this country, in other
states than Maryland, has been repeatedly recognized by the supreme
court of the United States, subject, of course, to the right of any state
to interfere when it deems it advisable, and regulate the compensation
which may be exacted, so as to prevent extortion. Cannon v. New Or
leans, 20 Wall. 582. In Transpo'rtation Co. v. Parkersburg, 107 U. S. 699,
2 Sup. Ct. Rep. 732, it iSE'aid: .

"It is undoubtedly a general rule of law, in reference to all pUblic wharves,
that wharfage inust be reasonable. A pri vate wharf-that is, a wharf which
thp owner has constructed and reserves for his pnvate use-is not subject to
this rule; for, if any other person wishes to make use of it for a temporary
purpose" thE! partIes are at libprty to make their own bar. ain. That such
wharves may be had and owned, even on a navigable river, is not open to con
troversy. It 'I\;as so decided by this court in the case of Duttun v. Stroug, 1
Black, 23, and in Yates". Milwaukee, 10 Wall. 497."

The supreme court also said in Ex parte Easton, 95 cr. S. 73:
"Compensation for wharfage may be ~laimed upon an express or an implied

contract according' to the circumstances. 'Where a price is agreed upon for
the use of a wharf, the contract fumishes the measure of compensation, and
when the wharf is used without any such agreement, the contract is implied,
and the proprietor is entitled to recover what is just and reasonable for the
use of his property and the benefit conferred. Such erections are indispen
sably neeessary for the safety and convenience of commerce and naVigation;
and those who take berth along-side them to secure those objects derive grilat
benefit.from their use. '" '" '" Such contracts, beyond all doubt, are mari
time, as they have respect to commerce and navigation, and are for the bene
fit of the ship or vessel when afloat, ... * ... for which, if the vessel or
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water-craft is a foreign one, or belongs to a port of a state other than the one
where the wharf is situated, a maritime lien arises against the ship or vessel
in favor of the proprietor of the wharf. * * * Water-craft of all kinds
necessarily lie at a wharf when loading and unloading; and Mr. Benedict says
that the pecuniary charj:fe for the use of the dock or wharf is called • wlJarfage'
or' dockage,' and that it is the subject of admiralty jurisdiction; that the mas
ter and oWlu'r of the ship, and the ship herself, may be proceeded against in
admiralty to enforce the payment of wharfage when the vessel lies along-side
the wharf, or at a distance, and only uses the wharf temporarily for boats or
cargo. "

In Dugan v. Mayor, etc., 5 Gill & J. 357, the Maryland court of ap
peals has said:

"Over wharfage collected at private wharves, or wharves other tllan those
owned by the town or city of Baltimore, or made at the ends or sides of pub
lic streets, lanes, and alleys, the town or city officers have no power or con
trol. Its imposition and collection is the exclusive privilege of the wharf
owners. Anchorage or wharfage may be charged for the use of any place
held as mere private property to which vessels may come."

The claim for compensation for the use of his wharf, which libelant
seeks to enforce against the schooner in this case, arose under the follow
ing circumstances: John F. Fahey and the libelant are the owners or
lessees of adjoining lots of ground and wharves fronting upon the basin
or dock above mentioned. That of Fahey is next adjoining the street
which forms the head of the basin, and is 85 feet front. The libelant's
adjoins Fahey's, and is 100 feet front. Fahey carries on a coal, wood,
and sand business, and the vessels bringing these commodities to his
place are discharged at his wharf. These vessels are frequently more
than 85 feet long; and, as the solid head of the dock confines his wharf
on one side they necessarily lap over onto libelant's premises. In this
particular case the proof shows that the stern of the schooner extended
along-side of libelant's wharf 18 to 20 feet beyond Fahey'S line, and so
remained for two days, while discharging a cargo of cord-wood, her hull
amid-ship being close against Fahey's wharf. Kotice in writing was
given bv libelant to the master of the schooner before she hauled into
the wharf that if she used libelant's wharf by lapping over in that
manner, she would be charged wharlage. It is shown on behalf of re
spondent that the schooner was not made fast to libelant's wharf, and
did not make use of his wharf by discharging any of her cargo upon it,
but merely as to so much of her length as extended beyond Fahey's
line lay in the water a few feet from the wharf, all her lines being carried
to Fahey's wharf. On behalf of the respondent it has been very ear
nestly contended that, conceding the facts to be as I have found them, the
libel cannot be sustained. It is contended that the schooner by simply
projecting beyond Fahey's line, and lying in front of libelant's wharf
without being made fast thereto, was merely lying in the navigable
water in which the libelant has no exclusive ownership, and for the use
and occupation of which he could make no claim; that, even if it be sup
posed that the owner of the schooner might be liable as a trespasser for
obstructing libelant's wharf, yet such a claim could give no maritime
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lien; that to give 'a maritinielientherehiust be some actuai use of the
wharfbf.nefieial to the vessel, M by making fast to or loading or unload-
ing goods over it. _ '

The respondent's counsel argue., that the present case is like the use
of a street by a vebiclestopping in front of one man's building to deliver
goods; and projecting on the stteeneyond the line of that building in front
of an adjoining one. But it does not seem to me the analogy between
the use orthe water-way of this private basin and the use of a street is
very close. The very purpose of the basin is that vessels may lie in it
for the profit of the owners of the wharves abutling on it, and the land
bounding on it has been acquired by the several purchasers in order
that each may enjoy his opportunity in that profit according to the
number of feet he has putbhasedbounding on the water. Hates of
wharfage are usually according to' the length or tonnage of the vessel,
and it would seem that there must be some vice in an argument which
would result in allowing a wharf-owner who has only 85 feet front on
such a dock to have the same advantage as the owner of a greater front
age, and to discharge at his wharf vessels of any length by su~jectingthe
property of his neighbors to a servitude agaillsttheir protest. It may
often be that it is for the mutual advantage of such adjoining owners
that they shall accommodate each other, and it may often be requisite
for the general prosperity of a: port that by legislation they shall be re
quired to do so, but, in the absence of law or lawful custom, as to own
ers upon a water which is not so mueh a public navigable highway as
it is a private basin, it seems to me the only legal right is that of unob
structed access, each to his own whlut'. It is urged that by the use and
occupation such as it was, the libelant suffered no loss, as he had not at
the time any vessel he desired to bring to his own wharf, and the schooner
would have been I'emoved to make way for any vessel which was in
tended for libelant's wharf. The proo". however, with regard to frequent
previous occurrences shows that the right to have an obstruction removed
upon request was not the equivalent of having libelant's premises unob
structed. There is testimony that thwpresence ofthe overlapping vessel
has a tendency to deter others ,from coming to the wharf, and that the
annoyance of being constantly obliged to make request and await the re
moval of the overlapping vessel has been fonnd to drive away tenants
and others who would make use of libelant's wharf to his profit. It is

, true thatthc use made in the present case is not the usual use which gives
-a claim for wharfage, but I think there is no doubt that it was a use
beneficial to the vessel during the two days that she was lying there dis
('harging her cargo. It does not appear to me that making fast to, or
landing upon, ot'passing goods or passengers over, a wharf, are the only

'possible ways of tlsihg its privileges. A vessel, by lying close along-side
for safety 01' protection, or for opportunity of use in emergencY,is get
ting the benefit and ad vantage of what has cost the owner outlay to can·
struct and: maintain. even though the vessel may be held by anchor, or
by moorings rtlade t:'H't to another wharf. In the principal ports in this
country charges for wharfage are prescribed and regulated by statutes>
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so that most ofthe adjudicated cases turn upon the construction to be given
t,o the wor:ds of thes~atutei but expressions are found in ;f{jported cases
tending to show that it is recognized that unless controlled by legislation
such uses as tQ.epresent do give rise to a claim for compensation. With
respect to the wharves owned by the state of Mal:yland within the city
ofBaltimor~an aet o~the legislature directs that the state wharfingers are
to demand and collect a prescribed rate per ton on all vessels lying at or
opposite toany pUhlip wharf of the city. By another a9t (Public Lo
cal LawsQf Baltimor~,.§ 360) it .is provided that rio vessel shall enter
Smith's dock or! any .()ther private dock, without first ascertaining
whether thereis a .vacant place atthe wharf where she can lie, under It

penalty of five dollars, to he paid to the harbor master. In the case of
The B. F. Woolsey, 16 Fed. Rep. 423, and in The George E. Berry, 25
Fed. Rep. 780, Judge B~OWN, in the Southern district of New York,
while admittingthat the pri mary definition of" wharfage" is "the ~ompen

sation paid f()r loading goods .on a wharf or shipping them off," holds
tbat it may be applied to any vessels afloat enjoying for the purposes
of commerc~ and navigation some substantial benefit, either of protec
tiim or safety or in the loading or unloading of cargo. In the case of
The Whitburn,7Fecl. Rep. 925, it was held that a vessel which for 24
hours lay across the head of a pier 8 or 10 feet'from it, hut not attached
to it, but attached by cables to the piers next above and below, was lia
ble to the intermediate pier for wharfage. Judge BUTLER said: "The
respondent could make no uSe of the wharf without incurring li~bility

to pay for iL" Under the New York statute which fixes the rate per
ton which may be charged any vesspl which uses or makes fast to any
pier. wharf, or bulk-head, it was held by Judge BEl'\EDICT, in the case
of The City of Hartford, 10 Ben. 150, that where a steam-boat 272 feet
long had occupied a bulk-head, different portions of which were owned
by three dHrerent persons, the total wharfage fixed by the statute should
be divided among the several owners in proportion to the number of feet
each owned.

Se\'eral cases have been cited by respondent's counsel which unques
tionably do tend to support the theory of the defense. Most important
among them is the judgment of the master of the rolls in Collieries Co. v.
Gibb, L. R. 5 Cb. Div. 713, in which an injunction was granted in favor
of the plaintiff, requiring the deltmdant, who was the owner of a wharf
which he used as the entrance to a dry-dock, to remove a floating raft
which he had nlaced in the river Thames in front of his wharf for the
purpose of pre;enting the plaintiff, who owned the adjoining wharf, from
employing a large steamer which was so long that it overlapped in front of
the gates of defendant's dry-dock. The raft was undeniably a permanent
fixed obstruction interfering with the reasonable use of a great public high
way of commerce, amI obviously unlawlul; but, in delivering his judg.
ment, the learned master of the rolls discu~sed very fully the reciprocal
rights of adjoining wharf-owners, and some of the rules announced by him
and relied upon by respondent's counsel in tbis case are, it seems to me,
more applicable to the Thames at London, the use of which has been
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for centuries regulated by:custom, by statutes, a~d by various boards of
control, than they are to:aquasi private dock, such as the one now in
question, which is more akin to the artificiallyconstructed private docks
of London. The masterof the rolls, however, is careful to say that the
use made of the river by one wharf-owner must be reasonable, and not
such as to interfere with the reasonable use by the adjoining owner. He
says:

"If this dafendant (the owner of the dry-dock] had been carrying on the
business of a wharfingel', and using it for vessels coming up, I should have
held it most unreasonable for the collier to stand in the way to prevent his
carrying on his trade in the regular way. It would be, in fact, an attempt
by the plaintiffs to appropriate, without payment, ,the use of the defendant's
wharf."

In the present case, Fahey, by having continually at his 85-foot wharf
vessels which are much longer, and considerably overlap on the libelant,
and by keeping them there during the time required to discharge from
each its cargo of sand, wood, or coal, is in fact appropriating without
compensation just so much of libelant's wharf, and deterring others from
using it, and rlepriving libelant of wharfage. It is not true of this dock
that it is a public highway in the same broad sense that it is true of the
river Thames at London. The owner of the surrounding land constructed
the dock, and, if all the present owners agreed, I have no doubt they
could lawfully fill it up, and make it fast land.

The testimony with regard to the custom and usage in this port with
respect to similar private docks is in support of libelant's claim. Mr.
Pendegast, who for 22 years has been the collector of wharfage at Smith's
dock states the usage there to be that the wharf-owner on whose wharf
any vessel may overlap gets his pro rata proportion of the whole wharf
age collected from the vessel, which is based upon the vessel's tonnage.

The case of Easby v. Patterson, 6 Wkly, Notes Cas. 318, in the supreme
court of Pennsylvania, was rather a case of obstruction than of use, and
it was held that as the plaintiff had distinctly refused to allow the de
fendant to use his wharf, and had cast off the attaching ropes, he could
not sustain an action of assumpsit based on permissive occupation. In
the present case distinct written notice was given the master of the
schooner, before he came to the wharf, that if he overlapped onto libel
ant's premises he would be charged for that use. If I am right in hold~'

ing that this use was such that libelant may claim compensation for it,
thf'n there can be no doubt that by so using the wharf after notice there
would arise an implied contract to pay the reasonable worth of it, and
that such a contract is cognizable in adm iralty, and that, the schooner
not being a domestic vessel,· there is a lien in rem. E'J; parte Easton, 95
U. S. 68; note to Ouachita v. Aiken, 16 Fed. Rep. 894.

I will sign a decree in favor of the libelant for his proportionate share
of the whole wharfage proved to be customary for a vessel of this size;
the libelant being entitled to the proportionate share which his wharf
contributed to make up the whole length of the berth occupied by the
schooner.
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SOUTH CAROLINA STEAM-BoAT CO. v. THE NELLIE FLOYD AND CARGO.

(District Oourt, D. Soutlt Oarolina. June 3, 1889.)

1. SALVAGE-WHAT AMOUNTS To-AwARD.
The three-masted schooner F., in tow of a tug going to sea, went aground

on the North breaker, a shoal on the Georgetown bar, about 11 A. M. on
Monday. She had on board 2.500 packages of rosin, weighing nearly 400
pounds each, and 42 barrels of turpentine. and was drawing 11 feet ~ inches.
The water on the shoal was 7 feet. The tug failing to get her off applied to
the steamer P., which was going into Georgetown with a large and valuable
cargo. Their efforts failed to move the schooner. and the P. after taking on
board some of the rosin, proceeded to Georgetown. secured an extra force,
unloaded her cargo, and returned about 10 P. M. The weather in the mean
time had become threatening. Her efforts being again unsuccessful, and the
tide having fallen, she left for the night, and returned next morning as soon
as the tide arose. By the aid of hands procured by the tug, the F. jettisoned
about t of her cargo, thereby reducing her draft to 9 feet 10 inches. The P.
returned on Tuesday, and succeeded in dragging the F. across the shoal
into deep water, and getting her to the dock at Georgetown about It P. M.
The wind was very high. and once at least the r touched bottom in the
swell. She also lost her hawser. The peril of the F. was not extreme, but
the tug drew too much water to aid her, and there was no other steamer in
the vicinity approaching the power of the P. The schooner could not have
got off unaided without reducinl! her draft by two feet, and waiting until the
next day's high tide. The P. was a passenger and freight steamer, not en
gaged in towing. and was worth ('25.000. The F, was worth about $12,000,
and had left a cargo worth between $3.000 and $4.000. Held, that the service
was a salvage service, and that the P. should be awarded $1,000 and the price
of her hawser.

2. SAME-OFFER TO REBATE.
After the services had been rendered. the master of the P. offered to settle

the matter by fixing the salvage at $1,800, $600 to be rebated to the F., which
offer was refused. Held that, as the offer was made after the services were
completed, and without the authority of the libelant, the owner of the P., and
led to no result, it should have no effect on the right of libelant to recover.

In Admiralty. Libel for salvage.
Smythe & Lee, for libelant.
J. N. Nathans, for claimant.

SIMONTON, J. Although this case presents the contmdiction in testi
mony, which too frequently deforms admiralty causes, it is not difficult
to dBtermine the essential facts. The Nellie Floyd. a three-mast schooner,
in tow of a tug going to sea, went aground on the North breaker, l\ shoal
on the Georgetown bar. This was about high water, 11 A. III. on 4th
February, 1889. The schooner drew 11 feet 2 inches. She is -
feet long, 33 feet beam. On this occasion she had in her 2,000 pack
ages of rosin, weighing nearly 400 pounds each, and 42 barrels of spir
its of turpentine. The tug attempted to get her off the shoal. In these
efforts she soon got the assistance of the steamer Planter, one of libel
ant's line, which at that time was crossing the bar on her way to George
town, with a large and valuable cargo. The united efforts of the tug
and of the Planter failed to move the schooner. The Planter then
steamed along-side, and took from the schooner some 62 or 63 packages
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of rosin, and proceeded on her way to Georgetown. The day was calm
and clear. Reachh1g GeorgetoWl':l, .the Planter put on an extrll.force of
hands, discharged all her cargo, including the rosin, and excepting 50
tons of fertilizers, and at8 P. M. started for the schooner, reaching her
at 10 P. M. The weather in the mean time had become threatening and
windy. The night was dark. Backing down towards the schooner
from the side of the Elhoal opposite to that on which she had grounded,
the Planter took a hawser froUl her and again attempted to pull her off,
but without success. The tide falling, the Planter left the schooner,and
spent the night at South island, some four miles distant~ She returned
early the next morning. Pilot Romley, who had been on the tug ,when
the disaster occurred, and who was on the schooner when the Planter
came up, left the former in Ii small boat, and boarded the Planter, to
aid her master with his advice and experience in his efforts to get the
schooner off. !twas agreed that these efforts should be renewed as soon
as the master of the schooner pU,ta flag in his rigging ihdicating that his
vessel had begun to thump on the rising tide. The signal was given.
The master of the Planter, having the assurance of the pilot that the depth
of water on th!) shoal was at tllat time seven feet, (his steamer drew from
five to five and one-half' feet,) went to the schooner, bent on his own
hawser, and again pulled on her. The schooner, thus in tow, was
gradually dragged over the shoal to the side opposite to that on which
she had struck, and got off into deep water. Just before she reached
deep water she put up her spanker and mainsail, and soon afbrwards her
jibs. While the Planter was engaged in this service, and just about
the time the schooner got into deep water, a bridle put on the hawser,
and leading to the bow of the steamer, was let go by SOllie of her
hands too soon. It got afoul of her wheel and dragged the hawser
with it. The latter had to be cut out. As soon as possible the llanter
again took the schooner in tow. The schooner furled her i'ails, and
with the Planter she proceeded to Georgetown. rea 'hing the d )ck about
half past 1 P. M. The weather on this second day was blustering. The
wind very high from the south-west. The sea was breaking on the
shoal. Once at least the Planter touched bottom in the swell. On
Monday the tug went to Georgetown with a message from the master of
the schooner, for hands and lighters to take cargo from his vessel. She
came back in the afternoon with lighters and hands. The lighters c(')uld
not go on the shoal. The hands went aboard the schooner, and assisted
the crew, who had been engaged all day in making jettison of the cargo.
This was kept up during a part of the night and of the next day, and
1,000 packages were thrown overboard. The draft of the schooner was
thereby reduced to 9 feet 10 inches. Some of this rosin floated away.
As the specific gravity of the lower grades of rosin is greater than that
-of water, and much of the cargo was of this low grade, many of the
flackages sank. One of the risks of the Planter was from this Tosin.
The floating package,s might foul her paddle wheels; and, tossing on
the Tough sea of the shoal, her bottom may have come in contact with
the staves inclosing the rosin, endangering a leak. The Planter is a
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high-pressure side-wheel steamer, with two engines,-one for each
wheel. She has about 350 horse-power. She carries passengers and
freight, and is not engaged in the towing business. Her regular course,
however, iil on the shallow and boisterous waters of this coast, and she
carries a long and heavy hawser, ready to render assiJtance by way of
salvage. She is worth $25,000. On the day of successful serv1ce she
had as cargo 50 tons fertilizers, worth $1,000. The schooner is 10 years
old; cost, when built, about $24,000. Roughly estimated, she is worth
about $12,000. The cargo left after the jettison is worth betwepn three
amI four thousand dollars. The evidence is not distinct on these points.

The essential questions in this case are: Was the schooner in peril?
Did the PlantM contribute to her rescue? The master and mate of the
Planter testify strongly in the affirmative of each question. The mas"
tel' and a man who was pilot on the schooner testify in the negative,
denying both the peril and the service. There are certain facts, how
ever, which conclude these questions. The Nellie Floyd was aground
in the breakers on a shoal of an exposed bar. The greatest depth of
water on that shoal with the prevailing tides was 7 feet. She drew 11
feet 2 inches, and, after making jettison of about one-third of her cargo,
she drew 9 feet 10 inches. A heavy wind was blowing from the south
west. In his protest, extende~1 after reaching port, the master of the
schCJoner called it a ~ale. It was so entered on his log. She was on tho
south side of the shoal. Wind, tide, and waves drove her upon it.
The sea was very heavy on the shoal, even at low water. Pilot Romley,
who left the schooner in the morning in a small boat to go to the steamer,
says that it was dangerous to do so, but that the emergcucy justified
the risk. The master of the schooner, when he got in surely, expressed
in warm terms his indebtedness to the Planter for timely, needed, and
-eftlcient service. Soon afterwards he called a board of three persons to
estimate the value of his vessel in the position on the shoal which he de
scribed to them. They agreed on the sum of $4,250,-about one-third
of the estimate put on her after she reached the dock. Two eflorts had
been made to get her off, without snccess,-one on Monday, with the
tng and steamer; one on Monday night, by the steamer alone. 'When
draggecloff she was drawing 9 feet 10 inches in a depth of 7 feet of
water. It had taken all Monday afternoon, into Monday night, and a
part of Tuesday, to take out one-third of her cargo, lessening her draft 1
foot 4 inches. She was rescued at high water. If she had not had the
steamer, and intended to reduce draft and nse her sails, she could not at
tempt to get off until the next tide, 12 midnight. As the bar has no lights
on it, no vessel crosses it at night. So she had to wait until the next day's
tide, say 12:50 P. lIf. To reduce draft to 7 feet she had to jdtison cargo,
and reduce her draft 2 feet 10 inches. The one-third already out re
duced it but 1 foot 4 inches. So she was in peril, and the Pj~nter res
cued her. As the tug drew too much water to aid her, and as there was
no other steamer in Georgetown or its vicinity approaching the Planter
in power and capacity, the importance of her service is enhanced. Her
peril was not extreme, nor was her destruction certain, unless soon re-
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lieved. The Planter also .encountered peril in rendering the service,
peril requiring ability and courage. The efficient salvage service was
rendered on Tuesday. It was rendered promptly, skillfully, energetic
ally, and successfully. She spent a night and nearly one day in the
service, and lost her hawser. After the service was rendered, and the
schooner !:Iafe at her wharf, the master of the Planter suggested to the
master of the schooner that, instead of litigating the matter of salvage,
they ought to settle it out of court, and that by way of settlement the
salvage be fixed at $1,800, of which $600 would be allowed the schooner
by way of rebate. This suggestion was at once rejected by the master
of the schooner. His proctor insists that this was gross misconduct on
the part of the salvor,-such indeed as should diminish, if not forfeit al
together, any award. The practice of requiring and receiving rebates,
which pervades so many branches of mercantile life, cannot be too se
verely rebuked. The rebate is a bribe offered and accepted as an in
ducement in every instance to disregard, and in very many instances to
betray, the interests one or other party is bound to protect. Here the
insurer would have been the victim. Had this arrangement been made
during the performance of the salvage service; had it been used as an
adjustment alter the service was rendered; had the offer been made by
the authority, sanction, or confirmation of the libelant,-the award
would have been seriously affected. It was made long after the service
was completed, without any authority or confirmation on the part of
libelant, and led to no result. From the high character borne by the
master of the Planter I feel sure that he was unconscious of the full
meaning of the suggestion. After full consideration of the matter I
award for the salvage services in this case the sum of $1,000, besides the
price of the hawser,-$125. The testimony of libelant showed some
danger of life on the part of the crew of the Planter. They are not
parties to this proceeding. At the hearing it was stated that libelant
would arrange with them. Let a stipulation in writing to this effect be
filled before the award is paid out to the libelant. The salvage award
must be paid by the vessel and cargo proportionately. If this propor
tion needs adjustment the parties have leave to apply at the foot of this
decree for any further order necessary. Costs to be paid by respondent.
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BISSELL V. CANADA & ST. L. Ry. CO. et al.

(Circuit Court, D. Indiana. May 31, 1889.)
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REMOVAL OF CAUSES-SEPARABLE CONTROVERSY.
To an action against a railroad company by one asserting an indebtedness

claimed to be a first lien on the defendant's track. a mechanic's lien claimant
and the mortgagee of the company were made parties. The mechanic's lien
claimant filed a cross-petition, asserting his lien, to which the mortgagee was
made a party. The mortgagee. in his petition for removal. claimed that his
lien was prior to each of the lien claimants, and that the mechanic's lien
claimant was estopped to assert a lien superior to tbat of the mortgage. Held,
that the controversy presented was simply the question of priority of liens,
and that tbe petition failed to show a separable controversy between the
mortgagee and either of the lien claimants, which could be determined with
out the presence of the railroad company

On Motion to Remand.
Turner, McClure & Ralston, A. C. Harris, and H. A. Gardner, for peti-

tioner.
T. J-[ Marquette, Thos. a. Windes, and Baker & Baker, for Fitzgerald.
Wilson & Davis, for Bissell.

WOODS, J. Briefly stated the case is this: Bissell, by the original
bill, asserts an indebtedness of the railroad company to him, and upon the
facts stated claims a first lien upon a part of the track of the defendant
company's road. Fitzgerald, one of the defendants to that bill, bycross
bill asserts an indebtedness of the railroad company to him for work done
and materials furnished in the constrnction of the road, and claims a
statutory lien in the nature of a mechanic's lien. The petitioner, the
Farmers' Loan & Trust Company of New York, is made a defendant in
botb bills, and in the petition for removal claims a lien by mortgage
upon the road, which it asserts to be prior to the rights of Bissell and
of Fitzgerald, respectively, and particularly alleges an estoppel against
Fitzgerald to assert any claim inconsistent with or superior to the mort
gage; and so claims that it has a separable controversy in the case, with
Fitzgerald, who is a citizen of Kebraska, and also with Bissell, who is a
citizen of Indian~. In respect to this subject the present statute is the
same as that 01 ,ji5, and I think the motion to remand must be sus
tained. Aside from the question of separable controversy, the original
bill affords no ground for the assertion of jurisdiction here, because the
demand and prayer for relief are for less than $2,000; and, if it be con
ceded that the right of removal may arise under a cross-bill,-a proposi
tion disputed by counsel in argument,-tbe petition, in my judgment,
fails to show that the petitioner has a controversy with either Bissell or
Fitzgerald which could be heard and determined without the presence
as a party of its co-respondent, the railroad company, or of the receiver
of that company. The controversy here claimed to be separable is sim
ply a question of priority of liens, and is determinable as an incident to
the issues tendered by the bill and cross-bill,-each involving and pro
posing as the subject-matter of controversy the question of the existence,

v.39F.no.4-15
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character, and amount of the indebtedness and lien sought to be estab
lished. To such a bill the alleged debtor is a necessary party, and com
plete relief thereon cannot be administered without the presence of junior
lienholders and of all who assert conflicting or inconsistent rights; and,
if there. are questions of priority between defendants, or between any de
fel1dant and the complainant, they are determinable as incidents to the
principal controver~y, but not, as it seems to me, in a separate action
between the lienholders, without the presence of the debtor. I suppose
it to be unknown to practice, and not permissihle, tha~ lienholders, whose
claims remain llnadjudicated as against the debtor, shall bring one another
into court, in an action to which the debtor is not made a party, merely
to settle a question of priority; and, this being so, it cannot well be con
tended that, all the parties heing in court under a bill to establish and
enforce the complainant's lien, one of the defendants can claim to have
in such action a separable controversy in respect to that which he could
nothuve litigated in an independent action. If, as in the Removal
Cases, 100 U. S. 469, the questions between Bissell and Fitzgerald, and
between each of them and the railroad company, had been fully deter
mined before the trust company was served with process or had appeared
to the action, the case would be held, as that was, to be removable; but
the material facts here are entirely different. Nothing has been adjudged
here between allY of the parties, while there, the rights of the com plain
ant against the debtor company having been completely determined be
fore the petitioner for removal was made party, the court treated the
debtor company as having become a nominal party only, and held the
entire remaining controversy to be one between citizens of different states,
and accordingly removable under the first clause of the section, and re
served consideration of the second clause (in respect to separahle contro
versies)" until the case requiring it" should arise. There having been an
actual separation of the question of priority between liellholcters or claim
ants frotH the principal cause of action, the question of separability was
not up. See Ayres V. Wi8wall, 112 U. S. 187,5 Sup. Ct. Rep. 90.

The decision ill Oityof GalesbU1'g v. Water Co., 27 Fed. Rep. 321, seems
to support the assertion of jurisdiction in this court; but, as apprars from
the opinion, that ruling was predicated upon the proposition ,. that the
holders of the bonds (or their trustee) may have another and different
answer in this litigation to the original bill from that which could be put
in or relied upon by the water company,"-the co-respondent ofihe peti
tibner ill the case; and it has become now well settled" that separate de
fenses do not create separate controversies within the 'removal act." Ra'il
road Co. v. Ide, 114 U. S. 52, 5 Sup. Ct. Rep. 735;Pidelity ins. CO. V.

Huntington, 117 U. S. 280, 6 Sup. Ct. Rep. 733. The last-named case
was upon a creditors' bill to enforce payment of a judgment. The Fidel
ity Company was made defendant, and sought, as does the petitioner
here, to remove the cas(j into the federal court; and on the question of
separability the court says:

"The judgment sought against the Fidelity Company is incident to the main
purpose of the suit, and the fact that this incident relates alone to this com-
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panydoes not separate this part of the controversy from the rest of the action.
What Huntington wants is not partial relief * * * against the Fidelity
Companya]one, but a complete decree, which will give him a sale of the en
tire property, free of all incumbrances, and a division of the proceeds as the
adjusted eqUities of each and all the parties shall require. The answer of this
company shows the questions that will arise under this branch of the one
cont1'llversy, but it does not create another controversy. The remedy which
Huntington seeks requires the presence of all the defendants, and the settle
ment not of one only, but of all, the branches of the case."

The language here used-and the like may perhaps be found in other
cases-seems to imply that the presence on the same side with the pe
titioner of any party necessary to the granting of the complete relief
sought by the opposite party will defeat a removal under the second
clause of the statute; but this, as I suppose, is so only when the alleged
separable controversy is determinable, and, in order to the granting of
complete relief to the complainant, must be determined as an incident to
the principalaction. In Ayres v. Wiswall, supra, it is said:

"The rille is now well' established that this clause in the section refers only
to suits where there exists a separate :md distinct cause of action, on which
a separate and distinct suit might have been brought, and. complete relief af
forded as to such cause of action, with all the parties on one side of that con
troversy citizens of different states from those on the other. To say the least,
the cause must be one capable of separation into parts, so that in one of the
parts a controversy will be presented with citizens of one or more states on
one side and citizens of other states on the other, which can be fully deter
mined without the presence of the other partie!'l to the suit as it has been
begun." F1'asel' v. Jennison, 106 U. S. 194,1 Sup. Ct. Rep. 171.

It is evident that neither Bissell nor Fitzgerald has any separate and
distinct cause of action which he might prosecute to complete or even
partial relief against the petitioner; and it is equally clear that the pe
titioner has no cause of action which he can maintain against Bissell
or Fitzgerald withont the presence as a parly of the railway company,
or of its representative in the p~)rson of the receiver appointed by the
Elkhart circuit conrt, from which removal is sought. Other questions
discussed need not be considered. Cause remanded.

COHN v. LOUISVILI,E, N. O. & T. R. Co.

(Oircuit Oourt, S. D. Mississippi, W: D. July 6,1889.)

1. REMOVAL OF CAUSES-LOCAL PREJUDICE--ALIEXS.
A cause to which an alicn is a party is not removable to the United States

circuit court under the "local prejudice" clause of the removal act of 1887.
which provides for the removal of controversies between citizens of the state
in which the suit is brought and citizens of other states, on the ground of
local prej ud. ceo

2. SAME-CORPORATIONS-CITIZENSHIP.
A. corporation created by the consolidation of several corporations existing

in different states, by an act of the legislature, which provided that such cor-
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potation should be treated as a corporation created by the la.ws of tbe sta.te
authorizing the consolidation, is, as concerns a suit against it· by an alien, a
citizen of that state, and not entitled to a removal of such suit uuder the local
prejudice clause of the act of 1887.

At Law. On motion to remand to state court.
Phelps & Skinner, for motion.
Yerger & Percy, contra.

HILL, J. This is an action at law, brought by the plaintiff to recover
damages for alleged personal injuries inflicted on him while a passenger
on dehmdant's train, and alleged to have been caused by the negligence
and carelessness of defendant's employes. The cause was removed from
the circuit court of Washington county into this court, upon the petition
of defendant under the fourth clause of the second section of the act of
1887, known as the "Prejudice Clause" of the removal act. The ques
tions now for decision arise upon plaintiff's motion to remand the cause
to the circuit court of 'Washington county, from whence it was removed
into this court. It is agreed on the hearing of this motion that the plain
tiff is not a citizen of the United States, but is a subject of the emperor
of Austria. It is further agreed that the defendant corporation, as it
now exists, and did exist when the injuries complained of occurred, was
created by the consolidation of different railroad corporations, created
by the acts of the legislatures of Louisiana, Mississippi, and Tennessee,
respectively, and that the consolidation was authorized by the respective
acts of the legislatures of these several states. It is further admitted that
the act of the legislature of this state, authorizing this consolidation, pro
vided that by whatever name the consolidated company should be called
in the future, it should be held, deemed, and treated as a corporation
created by the laws of this state, and liable to all the responsibilities, and
entitled to all the rights of such as though said consolidation had not
been made. The petition for removal avers that the defendant is a cor
poration created by the laws of Tennessee, and has its principal office
and place of business in that state. While this is true in the state of
Tennessee, it is clear from the admitted facts, as well as the act of con
solidation of this state, that it is equally a corporation created under the
laws of this state, and must be held and treated as such, so far as it re
lates to its contracts and liabilities incurred in this state, The grounds
of the motion for remanding the cause to the court in which the suit was
brought are,-first, that the plaintiff is an alien, and not a citizen of this
state or district; and, secondly, that the defendant is a citizen of this dis
trict and state, and that for the want of necessary citizenship of the par
ties this court has no jurisdiction of the cause under the clause of the act
of 1887, under which the removal of the cause was sought to be made.
This clause reads as follows:

"And where a suit is now pending, or may hereafter be brought, in any
state court in which there is a controversy between a citizen of the state in
which the suit is brought and a citizen of another state, any defendant being
such citizen of another state may remove such suit into the circuit court of
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the Unitl'd States for the proper district at any time before the trial thereof.
when it shall .be made to appear to said circuit court that from prejudice or
local influence he will not be able to obtain justice in such state court, or in
any other state court, to which the said defendant may. IInder the laws of said
state, have the right. on account of such prejudice or local influence. to re
move said cause."

There is no provision in this clause, nor was there any provision in
the act of 1875, of which this act is an amendment, where an alien is a
party, for the removal of causes from a state court, whether the alien
be a plaintiff or defendant; and if there was no other reason, the motion
to remand the cause to the circuit court of Washington county must pre
vail. But if this were not so, it is clear that the defEmdant is a citizen of
this state, so far as this suit is concerned, and was sued as such, and un
der the provisions of the fourth clause of the sevond section of the act of
1887, is not entitled to a removal of the cauee, and for this reason, the
motion to remand must prevail, and such will be the order of the court.

SUNFLOWER RIVER PACKET Co. v. GEORGIA PAC. R. Co.

(Circuit Court, S. D. Miaaiaaippi, w: D. July Term, 1889.)

FEDERAL COURTS-JURISDICTION-NAVIGABI,E WATERS.
The federal courts have jurisdiction of an action by a steam-boat company

to recover damages of a railroad company for obstructing a navigable river
of the United States by building a bridge across it, regardless of the citizen
ship of the parties.

At Law. Motion to dismiss.
Albert M. Lea, for plaintiff.
Yerger & Percy, for defendant.

Hn,L, J. This is a suit brought by the plaintiff against the defend
ant to recover damages for the obstruction to the navigation on Sunflower
river, by placing a bridge across said stream. The declaration alleges
that the Sunflower river is one of the navigable streams of the United
States, and has long been used as such for the transportation of persons
and freights on steam-boats plying upon 8aid riverfor many miles above
the point where said bridge is built, and that the plaintiff, as a corpo
ration created under the laws of this state, is engaged in transporting
persons and freight upon steam-boats from the port of Vicksburg to
points on said Sunflower River as high as the same is navigable, and
that its hoats are duly enrolled and licensed for the coasting trade, con
formably with the provisions of title 50 of the Revised Statutes of the
United States; that the defendant corporation obtained an act of the con
gress of the United States to place a bridge across said river, provided it
should not interfere with the navigation by steam-boats upon said river;
that the defendant, in the construction of said bridge, has so constructed
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it that it does prevent and obstruct the plaintiff from running its steam
boats above aud beyond said bridge, to the damage of the plaintiff the
sum of $5,000. The defendant moves the court to dis miss the suit for
the want of jurisdiction in this court to try and determine the contro
versy between the parties, upon th'e ground that both the plaintiff and
defendant are citizens of tblsstate, and that there is no federal question
involved in the suit, as shown by the declaration. Whether there is or
is not' such federal question is the only question now to be d,etermined.

It is not.controverted that the Sunflower river is one of the navigable
water"courses of the United States, and was so used at 'the point where
said bridge has been built across said river, and for a cOI~siderable di.s
tan~e above said point, and was before the construction of said bridge
navIgated by plaintiffs, by their steam-boats, under a license from the
"{Jnited States. This right and privilege is certainly derived from the
United States; and, for any unlawful obstruction or interference with the
right to navigate the said river, this court certainly has the jurisdiction
to try and determine the injuries done the plaintiff, and afford the proper
remedy, if established as alleged in the declaration. I am satisfied that
this court has full jurisdiction of the controversy stated in the pleadings,
and that the motion to dismiss the cause must be overruled, and it will
be so ordered. '

UNITED STATES V. AMERICAN BELl, TEL. Co. ct al.

(Oircuit Oourt, D. MassaclLUsctts. July 2, 1889.)

EQUITY-REFERENCE TO EXAMINER.
On a motion for the appointment of an examiner to take testimony in an

equity case, the court will not restrict the testimony to the single issue of
fraud which is raised by the plea.

In Equity. Motion to appoint examiner.
G. A. Jenks, C. 8. Whitman, and O. A. Galvin, for complainant.
C. Smith and B. F. Thurston, for defendants.

COLT, J. The plaintiff moves the court for the appointment of an ex
aminer to take testimony. The def~ndant Bell also moves for the ap
pointment of an examiner to take testimony upon the issue raised by his
plea filed in this case. The defendant company have answered generally
to the bill. The defendant Bell has filed a plea and an answer in sup
port of the plea. To the answer of the defendant company and to the
plea the plaintiff has filed replications. The cause, therefore, is at issue,
and it is proper for the court to appoint an examiner to take testimony.
The defendants' motion seeks, in effect, to restrict the testimony by or
der of court to the single issue of fraud which is raised by the plea. It
is certainly unusual, upon a motion made in the ordinary way for the ap
pointment of an examiner, to ask the court by an interlocutory order to
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limit in advance thesoopeof the testimopy to be taken. It is probable
that no appeal would lie from such an order. But, however this may
be,. such action on the part o(ihe court seems to be contraryto estab
lished equity practice. Objections may be taken to the evidence on the
grounds of incompetency or irrelevancy, and these objections propelly
come before the court at the final hearing of the cause, but I find no prec
edent for limiting or restricting the taking of testimony in advance.
The court should not Le called upon at this stage of the case to determine
what is proper testimony and what is not, nor to determine the scope
of the decision of the supreme court upon the demurrer in this case.
Upon a motion in the ordinary way for the appointment of an examiner
it is not for the court to settle questions which cannot be properly and
intelligently passed upon at tbis time. The faet that this is an impor
tant, and in some respects an exceptional, case, should not prevent the
court from following the usual and ordinary course of equity practice.
The defendants' motion is denied and the plaintiff's motion is granted~

and Henry L. Hallett is hereby appointed examiner.

FIRST NAT. BASK OF ELKHART V. ARMSTRONG.

(Cij'cuit Court, S. D. Oldo, w: D. July 12, 1889.)

1. BANKS AND BANKING-COLLECTIOl'IS-INSOI,VENCY.
By agreement and custom the Fidelity Bank received drafts from its corre

spondent bank at E.. and credited them to it as cash, with the understanding
that anv draft which was unpaid shonld be charged back to the correspond
ent. The latter forwarded drafts which were credited to it, but were not
collected before the Fidelity Bank failed. The drafts were paid after the
appointment of a receiver, and the moneys actually came into his hands.
The drafts were indorsed payable to the Fidelity Bank "for collection for
the" bank at E . .Held that, as the drafts were, when received, credited as
cash to the bank at E., which had the right at once to draw against them, the
indorsement for collection did not affect the result, and the bank had only
the rights of a general creditor.

2. SAME-PROOF OF CLAIM.
The Fidelity Bank, when it failed, owed $5,361.40 to the bank at E.. which

had collected $1,873.97 on drafts of other banks sent to it by the Fidelity
Bank for collection, and had credited the proceeds to the Fidelity Bank. The
proceeds were claimed both by the banks which had sent them and by the
receiver of tbe Fidelity Bank. Held, that the bank at E. should be allowed
to prove up its claim before the receiver for whatever amount it saw fit, and
the receiver should be allowed to accept the proof and pay a dividend thereon.
without prejudice as to any claim he might have on the proceeds of the drafts
collected by the bank at E.

In Equity.
Agreed statement for instructions in the matter of the FiJ'st National

Banks of Eikhart, Ind., against David Armstrong, receiver of the Fi
delity National Bank of Cincinnati, Ohio.

J. Af. Va.n Pleet1 for complainant.
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Kittredge & Wilby and W. B. Burnet, for defendant.

SAGE, J., (orally.) This case is before the court on an agreed state
ment for instructions under the banking law. The case stated is that
these two banks had mutual dealings. The First National Bank of Elk
hart claims that the Fidelity National, at the time of its failure, owed
the Elkhart Bank a large sum of money, which is unpaid. The First
National Bank of Elkhart sent to the Fidelity National Bank, for credit
and advice, certain sight drafts and checks (charging them to the Fidel
ity Bank on the date they were sent) on certain persons and banks, as
appears by the agreed statement of facts. The total amount of these
dralts is $1,106.70. Each of them was indorsed as follows: "Pay Fi
delity National Bank of Cincinnati, Ohio, or order, for collection for the
First National Bank of Elkhart, Ind. WILJ,JAM H. KNICKEHBOCKER,

Cashier." Each of these drafts, upon its reception by the Fidelity Na
tional Bank, was credited to the First National Bank as cash, and that
gave the Elkhart Bank the right to draw upon the same as cash, as had
been agreed between said banks, as shown by a letter of the counsel of
the Elkhart Bank, which is attached to the agreed statement of facts,
and made a part thereof. This wa'S the uniform custom and understand
ing of both banks. It was also their uniform custom and understanding
that, when any draft should be returned to the Fidelity Bank unpaid, it
should be charged back to the Elkhart Bank, and returned to it. The
statement then sets forth the facts, which need not be given in detail, of
the failure of the Fidelity National Bank on the 20th day of June, 1887,
at the close of business on that day, the appointment of a receiver, and
the dates when these drafts were sent out to its correspondents,-that is
to say, the drafts making up the total of $1,106.70. These dates run
from June 15th up to about the date of the failure of the Fidelity Na
tional Bank, the 20th of June; and aU the drafts were paid after the
failure of the Fidelity Bank, or. at least, all received at Cincinnati after
the date of the failure, and after the bank had passed· .lto the hands of
the examiner, and they actually came into the hands of the receiver,
and are in his possession now. On the 8th of January, 188H, the First
National Bank of Elkhart demanded these moneys of the receiver, and
he refused to comply with the demand. That is the first branch of the
case, and the quest10n presented is whether the Elkhart Bank, as to the
proceeds of those drafts, stands in the position ofa general creditor, or
whether those proceeds, having been received, not by the Fidelity Bank,
but by the receiver, should be treated as trust fnnds which he should,
therefore, pay in full to the Elkhart Bank. It appears from the letter
of counsel for the Elkhart Bank, which is attached to the statement of
facts, and referred to as a portion thereof, that, prior to the negotiations
between the Elkhart Bank and the Fidelity Bank, a circular was mailed
to the Elkhart Bank by the Fidelity Bank, offering to collect drafts,
and, upon their receipt for collection, to credit the amounts as cash
to the banks sending the drafts, with the understanding that, if any
draft was not collected, the amount thereof should be charged b~k
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to the sending bank. Upon that understanding the Elkhart Bank sent
drafts, including those above referred to, to the Fidelity Bank for collec
tion. But it is insisted that, inasmuch as these particular drafts were
indorsed, not generally, but in terms, "for collection," the restrictive
indorsement prevented the title to the drafts passing to the Fidelity,
and, therefore, that the receipt of the proceeds, upon collection, by the
receiver was a receipt on account of the Elkhart Bank, and the money
must be paid over. If the premises are correct, the conclusion follows
as a matter of course. But let us analyze the transaction, and see where it
places these parties. Upon the receipt of the drafts they were credited
as cash to the Elkhart Bank, and the Elkhart had the right to draw against
them. Now, suppose that the Fidelity National Bank had not failed, upon
the collection of the drafts, to whom would the proceeds belong? Could
a creditor of the Elkhart Bank have reached them by process in attach
ment in the hands of the collecting bank, before they were transmitted
to the Fidelity Bank? Clearly not. The Fidelity National Bank had
given the Elkhart Bank credit for the amount of the drafts as cash, and,
if the drafts were paid, that ended the transaction as between the Fidel
ity Bank and the Elkhart Bank. No other entry would be necessary in
the account between the two banks, and I am not able to see that the
indorsement" for collection," und er these circumstances, affected the re
sult, or reserved to the Elkhart any title to the proceeds of the drafts.
The agreement that the drafts should be charged back if not paid did
not operate to change this result, for the indorsement and the arrange
ment for credit to the Elkhart Bank must be taken together; and, while
it is true that the indorsement" for collection" did not of itself transfer
the title, I am quite clear that the credit to the Elkhart Bank, together
with the indorsement, did transfer the entire interest in the proceeds of
the drafts to the Fidelity Bank, and that the agreement to charge back
if any draft was not paid did not affect the character of the transaction.
That was nothing more than would have resulted without any such agree
ment, unless the indorsements to the Fidelity were expressly without
recourse. If the drafts were purchased by the Fidelity out and out
with a general indorsement, the case would differ from the case presented
to the court only in the respect that, upon the failure of the drawee to
meet the'draft, protest would have been necessary, whereas it may be
that, by virtue of the agreement, protest was not necessary. The con
clusion of the court is, therefore, that as to these drafts the First Na
tional Bank of Elkhart must take its place in the list of general credit
ors.

The second branch of the case presents a different question. It may
be stated as follows: The Fidelity National Bank is indebted to the First
National Bank of Elkhart, Ind., including the $1, Wo. 70 above mentioned,
in the sum of $5,361.40, about which there is no dispute. There is also
a further sum of $1,873.97, composed of four collections, as follows: Fi
delity, No. 60,304. Maxon & Darling note, $831.54. Due July 2,
1887. Old National Bank, Grand Rapids, Mich. Fidelity, No. 60,305.
Maxon & Darling note, $729.38. Due January 26, 1887. Old National
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Bank, Grand Ra'pids.Fidelity,No; 67,403. Davis &< CO.llote; $101.50.
Due January 28, 1887. Third. National Bank, Detroit. Fidelity, No.
67,404. Bradford note, $211.55. Due January 27,1887., Third Na
tional Bank, Detroit., The Fidelity, National Bank owes these amounts,
either by way of set-off to the. First National Bank of Elkhart, or to the.
Old National Bank of Grand Rapids, Mich. and the'rhird National Bank
ofDetroit. These claims arose in this way: The Old National Bank of
Grand Rapids, Mich. and Third ,,National Bank of Detroit sent drafts
and notes to the First National Bank of Elkhart, which collected and
credited them to the Fidelity National Bank. The Qld National Bank
of Grand Rapids now claims the sUm of $1,560.92, ooing a part of the
proceeds of said collections, and the 'l'hird National Bank of Detroit claims
the sum of $313.05, being the residue of the proceeds of said collections,
and both banke threaten to sue said First National Bank there.for. The
receiver claims that the banks for whose account the drafts were collected
are entitled to the proceeds, and he r~fuses to allow the First National
Bank of Elkhart to retain the same and have credit in account therefor,
and refuses to allow said First National Bank to prove up its claim for
the undisputed debt of $5,461.40.above referred to, unless it will also in
dude said $1,873.97, which said First National Bank refuses to do.
Said First National Bank has not yet proved up any claim, nor received
any dividend. Now, said :F'irst National Bank claims that the receiver
should pay over to it, at once, said sum of $1,106.70,-that is to say,
the amount of the first claim considered in this opinion,-and allow it
to prove up its claim for the balance due, less said $1,873.97,-that is
to say, prove up its claim for $4,354.70,-and that he should pay it its
dividends thereon, and that the said sum of $1,873.97 should be left
open until it is determined to whom the same is due and payable. As
to some of the questions arising upon this branch of the case, it is not so
presented that the court can give any intelligent and complete answer.
There is no showing in the statement of facts what were the indorsements
by which these drafts and notes were transferred to the Fidelity National
Bank. For all that appears, they may have been so transferred as to vest
the title in the Fidelity precisely as the court bas held with reference to
the first class of claims already considered. On the other hand, the notes
and drafts may have been indorsed" for collection only," and in that
case, as the proceeds were not received by the Fidelity during its exist
ence, and are now in the hands of the First N'atiOlwl Bank of Elkhart,
they would belong to the banks which sent them to the Fidelity for col
lection, so that, in the absence of a more specific statemt'nt, the court
cannot say to whom the proceeds of these notes and drafts belong. But
it is evident that the First National Bank of Elkhart is seeking to make
a move which may result in giving it a set-off, or allowing it a counter
olaim for the amount of these notes and drafts. The court is not at all
disposed, in the present aspe,ct of this case, to permit anything of the
sort. On the other. hand, there seems to be no reason why, if the .Elk
hart Bank is between two fires, (the receiver claiming these proceeds on
the one side, and the banks which forwarded the notes and drafts on the



LEE tI. SIMPSON.

•

235

other,) it should be required to pay this money over at this time to the
receiver of the Fidelity Bank; and I see no reasonable objection to allow
ing the Elkhart Bank to prove up its claim for whatever it choses to prove
up. But the receiver must be allowed to accept that proof and pay the
dividend on the claim presented, expressly without prejudice, as to his
claim, whatever it may be, upon the proceeds of the drafts and notes col
lected by the Elkhart Bank. If those notes and drafts were indorsed "for
collection only," the proceeds belong to the banks that furnished them;
but, if the notes and drafts were so indorsed, there really seems to be
very little practical importance in the question, for, if the Elkhart Bank
pays them over to the receiver, he would be compelled to pay them over
to the banks claiming them, and of course that would relieve the Elk
hart Bank. Th~ Elkhart Bank will be allowed to prove its claim for the
balance, less said $1,873.97, but without prejudice to the receiver, as
above indicated.

LEE v. SnfPsON.

(Circuit Court, D. Soutlt Oarollna. }fay 18,1889.)

POWERS-ExECUTION.
Testatrix bequeathed property in trust to her daughter for life. and pro

vided "that my daughter Anna is hereby authorized and empowered by her
last will and testament, duly executed by her, to dispose of this bequest
* * * as she pleases." The daughter, in her will, recited: "Whereas, I am
entitled to legacies under the last will of my deceased mother, * * * alld
to a distributive share in the several estates of my deceased sister * * *
and my brother," and devised "the entire property and estate to which I am
now in any wise entitled, and which I may hereafter acquire, of whatever the
same may consist, to my beloved husband." Held, that this was a valid exe·
cution of the power.

In Equity. On final hearing.
On May 13, A. D. 1854, Mrs. Floride Calhoun was seised and pos

sessed of the plantation or tract of land situate, lying, and being in that
part of Pickens district, which is now Oconee county, in the state of
South Caroli'na, on the east side of Seneca river, known as the "Fort Hill
Place," containing 1,110 acres, more or less; and on that day the said
Floride Calhoun and her daughter, Cornelia M. Calhoun, sold and con
veyed this plantation or tract of land, together with certain negro slaves
and other personalty, to Andrew P. Calhoun for the sum of $49,000;.
Cornelia M. Calhoun having no interest whatever in the real estate so sold
and conveyed. Andrew P. Calhoun duly executed his certain bond,
under seal, to Floride and Cornelia, conditioned for the payment of
$40,200 to FloridEj Calhoun, and the remaining $8.200 to Cornelia M.
Calhoun, and to secure the payment of the bond representing the pur
chase money", and as a part of the same transaction, at the same time

.duly executed arid, delivered to Floride and Cornelia his certain convey
. alice, byway ofmortgage, and thereby granted, bargained, sold, andre-
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leased the plantation or tract of laud upon the condition that i.f he should
well and truly pay, or cause to be pajd, the sums of money in the said
bond mentioned to be paid, according to the t,rue intent and meaning
thereof, the conveyance should be null and void, otherwise to remain in
full force and virtue. On the 27th day of June, A. D. 1863, Floride
Calhoun duly made herlast will and testament in writing, wherein and
whereby, among other things, she devised and bequeathed as follows:

"Second. To my daughter Anna Maria, wife of Thomas G. Clemson, of
Maryland, I give, devise, and bequpath during her life, and for her sale and
separate use, the folloWing property: My house and lot in Pendleton, and the
land attached and belonging thereto, purchased by me from Mrs. William
Adger, together with the furniture and everything in the house and upon the
premises, reserving, however, the silver and such other articles as I may
hereinafter specifically give to others; also all my jewelry, and the silver cup
and prayer-book, presented to me by the church at Newport, Ebode Island.
At Anna's death I devise and bequeath all the above-mentioned property to
her daughter, Floride Clemson. and at the death of Floride, if she dips without
issue, I devise and bequeath it to my sons .John and ·William's children, then
living, equally among them; or, if they be dead, to their issue then liVing.
* * *" "(19) I am possessed still of a large residue of property, consist
ing principally of a debt due me by my son Andrew, for the purchase of Fort
Hill, amounting to about forty thousand two hundred dollars, secured to me
by bond and mortgage. I have also an unsecured interest in a gold mine in
Dahlonega, Georgia, belonging to the estate of my late husband, and also an
interest in the estate of my second son, Patrick, and second daughter, Cor
nelia, besides other property. ·Whatever nal or personal property I lIlay pos
sess at my deHth, and not hereinbefore specitlcally or otherwise disposed of, I
direct my executors to sell whenever they shall deem it ad visable. I llirect
my executors to collect, as fast as possible, the above-mentioned residue of my
estate, and, after paying off my debts and the legacy to Calhoun Clemson,
the remainder I wish divided into fonr parts, which I dispose of as follows:
(20) One part, being the fourth of the above residue, I give and bequeath to
my daughter Anna during her life, and for her sale and separate use, and at
her death I will and bequeath it to her danghter, Floride, and at Floride's
death, if she die without issue, I will and bequeath it to the children of my
deceased sons John and 'Villiam, then living, equally among them, or to their
issue, if they he dead, issue to represent the parents. The better to effect my
intentions in regard to to the property in this and in the second clause, given
to Anna, I appoint Edward Noble, of Abbeville, trnstee for it, and vest in
him the legal title. Should Anna at any time wish to sell the house and lands
in Pendleton, or all or any portion of the property given to her for life, the
trustee, prOVided it meets with his approval, is authorized to dispose of it ac
cording to the wishes of my daughter. upon having her written request for so
doing. 'fhe proceeds of such sale the trustee shall hold subject to the trusts
and limitations declared in reference to the original property. The trustee is
authorized and requireLi to invest the proceeds, and also the fourth part of the
residue herein given to her, in such property or in such way as she lllay in
writing direct, provided it meets with his approval.'rhe trustee is author
ized and required from time to time to change such investments as often as he
may be directed so to do by my said daughter in writing, provided it meets
with his approval, holding al ways the substituted property or reinvestments
subject to the trusts and limitations aforesaid. If from death or any cause
there is no trustee. or if Anna shall at any time shall desire to change her
trustee, she shall have the power so to do, and to appoint another by any instiu-
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ment in writing, under seal, executed by her in the presence of two subscrib
ing witnesses; and as often as she may desire to change her trustee she shall
have the power so to do by observing the form and solemnity above described.
(21) One-fourth part of said residue of my said estate I give and bequeath to
my granddaughter, Floride Clemson; but if Floride should die without living
issue. I give and bequeath it at her death to the children of my sons John aud
·William, aI' the issue of them if they be dead. the issue to take by representa
tion. (22) The remaining two-fourths I dispose of as follows: To Kate P.
Calhoun. my daughter-in-law, I give and bequeath the one-half of the one·
fourth of said residue of my estate, to be enjoyed by her during widowhood.
At her death or marriage, whichever first happens. I give and bequeath the
same to such of her children, being my grandchildren, as may then be alive.
But should either of my said grandchildren die under twenty-oue years of age,
leaving no child or children, the share of such deceasing grandchild shall go
to the sUI'l'ivors or survivor of them, or their issue, the issue representing the
parent. If Kate should die before me. what I have given her in the will is
not to revert to my estate, but is to go to her children, my grandchildren, liv
ing at my death. subject to the conditions and limitations above expressed.
(23) The remaining fourth and half of a fourth of the above-said residue of
my estate I give and bequeath to my grandsons. John C. Calhoun and Benja
min A. P. Calhoun, sons of my deceased sons John and ·William Lowndes
Calhoun, child of my second son, William, equally among them; and, should
either of them die under twenty-one years of age, leaving no issue, the share
of such deceased child shall go to the survi Val' or survi vol's. "

On the 22d day of January, A. D. 1866, Floride Calhoun duly made,
published, and declared a codicil to her last will and testament, wherein,
among other things, she revoked the devise of the real property in Pen
dleton, made to Anna Clemson, in the second paragraph of her last will
and testament, and devised the same to other persons, and provided as
follows:

"(2) By the nineteenth clause of the will I direct the said bond debt on my
deceased son Andrew, secured by mortgage on }'ort Hill, together with all other
property possessed uy me, and not before disposed of. to be collected by my ex
ecutors, and the proceeds to be divided into four parts. One part I gave to
Anna, one part to her daughter, Floride. and the other two parts to Kate and
her children, as will appear by clauses 20, 21, 22, aud 23 of the will. I desire
now to change the dispOSition of the said bond and mortgage debt, and do now
give and bequeath it in the following manner: Three-fourths of my interest
in said bond aud mortgage debt, amounting to about forty thousand two hun
dred dollars, Thereby give and bequeath to my daughter Anna M. Clemson,
to ve enjoyed by her under clause twenty of the will, and according to the pro
visions of that clause to vest in the same trustee, and to be SUbject to all the
powers, trusts, conditions, and limitations of that clause precisely as the be
quests therein made were SUbject to them, with this exception and alteration:
that my daughter Anna is hereby autlJOrized and empowered by her last will
and testament. duly executed by her, to dispose of this beq uest of three-fourths
of said uond and mortgage debt as she pleases. Hshe does not thus dispose
of it at her death, I give and bequeath it, the said three-fourths, to her daugh
ter, Florida, and, should the said Floride die without leaving issue. I give and
bequeath it at her death to her brother. Calhoun Clemson; but, nevertheless,
Floride shall likewise have power to dispose of it at her death as she pleases,
by a last will and testament duly executed by her. By clause 2d of the will
I gave the furniture and every article of the property in my house inPendle
ton, and upon the premises, witu certain rese!'vations, and also my jewel!',}'
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and some other small articles. to my said daughter Anna.· I now confirm to
her the bequests of aforesaid furniture, and all other personal property em
braced in said 2d clause, which it is my will that she shall enjoy for life, as her
Bole and separate estate, and at her dellth I give and bequeath lIll this personal
property to her daughter, Floride, absolutely. To Anna I also give and be
queath the oil portrait of my mother, which by clause 5th of my willI gave
to my daughter-in-law Kate. (3) The remaining one-fourth part of my in
terest in said bond and mortgage debt against the estate of my deceased son
Andrew I give and bequeath to Floride E. Clemson, my granddaughter; hut
if she dilli!. without leaving issue I give and bequeath it to her brother, John
Calhonn Clemson. She, nevertheless, is hereby authorized and empowered to
dispose of said fourth part as she pleases by her last will and testament dnly
executed. * * * (4) Should my granddaughter Floride'sdeath occur be
fore mine. what I have given her in the will and codicil sh:lllnot fall into the
residue of my estate, but I give and bequeath it to her mother. my daughter
Anna, who shall take it subject to all the trusts, powers, and limitations im
posed upon the direct bequest to her; and, should my daughter Anna's death
occur before niine, what I have given her in the several clauses of tlle will
and codicil shall not fall into the residue of my estate, but I give and heqlleath
the same to her daughter, Floride, who shall take and enjoy it as her mother
would have done if Iivin~, SUbject to the same trusts, powers, limitations, and
conditions; and should both Anna and Floride (lie before me, what has been
given them in the several clauses of the will and codicil shall not fall into said
residue. but I give and bequeath the whole to my grandson, John Calhoun
Clemson. (5) Should I lit any time collect the aforesaid bond and mortgage
debt; or any part of it, or should Fort Hill he pllrchased with it, or the money
be invested in any other property, or be retained in hand, the property thus
purchased, the property thus obtained by investment, and the money thus re
tained, shall be consiiered and hl'ld to be in place of and the sClme liS the
aforesliid bond and mortgage, and shall pass under this codicil as if the same
were still in the form of said bond and mort~age; that is to say, shall pass to
my dau~hter Anna and granddaughter Floride, as aforesaid bond and mort
gage debt is directed to be divided between them."

On the 12th day of March. A. D. 1866, Floride Calhoun and Thomas
G. Clemson, to whom letters of administration had been granted in Feb
ruary, A. D. 1866, on the personal estate of Cornelia M. Calhoun, who
had departed this life intestate, and unmarried, in that year, as admin
istrator of the personal estate of said Cornelia, exhibited their bill in the
court of equity for the district of Pickens, state of South Carolina, against
Andrew P Calhoun and others, for the foreclosure of the mortgage of the
plantation or tract of land knows as the" Fort Hill Place," executed to se
cure payment of the bond aforesaid, and for the sale of the plantation for
that purpose, and at the July term, A. D. 1866, of the court a decree was
made whereby it was adjudged that the mortgage be foreclosed and the
mortgage realty sold, which decree, on appeal, was affirmed by the su
preme court. of the state of South C'arolina, and the cause remanded to
the circuit court for further proceeding!:! in accordance therewith. During
the pendency of that suit, to-wit, on the 25th day ofJuly, A. D. 1866,
Floride Calhoun departed this life, leaving in full force her last will and
testament, as modified by the codicil aforesaid, and thereafter, on the
7th day of August, A. D. 1866, the said last will and testamentalld codicil
~heretQ were duly admitted to probate, and Edward Noble, one of the per-
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sons mentioned as executors therein, duly qualified as such on the same
day. In August, 1869, Floride E. Clem80n intermarried with Gideon
Lee,. of the .st&teof New, Yorl-" , and coniplainant, Isabella Lee, is the only
child of the marriage, and' on the 27th day of August, A. D. 1871, the
said Floride E. Lee, formerly Clemson, died intestate, leaving surviving
ber, as her sole heirs at law and distributees, her husband, Gideon Lee,
and her daughter, Isabella Lee. On the 29th day of September, A. D.
1871, AlUla C. Clemson made her last will and testament, as follows:

"In the name of God, amen. Whereas, I am entitled to legacies under the
last will of my deceased mother, Floride Calhoun, and to a llistributive share
in th" several estates of my deceased sister, Cornelia Calhoun, and my brother,
Patrick Calhoun, and, notwithstanding my coverture, have full tpstamentary
power to dispose of the same: Now I, Anna Calhoun Clemson, the wife of
Thomas G. Clemson, of the town of .Pendleton, in the county of Anderson.
and state aforesaid, being of sound and disposing mind, memory. and under
standing. do make this my last will and testament in manner following: I
will, devise, and beq neath the entire property and estate to which I am now
in anyWise elltitlpd, and which I may hereafter acqnire, of whatever the same
may consist, ,to my beloved husband, Thomas G. Clemson. absolutely and in
fee-simple; but should my husband, Thomas G. Clemson, depart this life leav
in~ me his sUl'vivor, or should he survive me and then die intestate, in either
event I will. devise. and Lequeath my entire property and estate. as well as
that which I may hereafter acqUire, of whatever the same may consist, tl) my
granddaughter, Isabella Lpe, the child of Gideon Lee, of the state of New
York, absolutely and in fee-simple. I hereby nominate and constitute Thomas
G. Clemson executor of this my will."

On the 13th day of December, 1871, the said Thomas G. Clemson was
substituted as trustee of Anna M. Clemson, under the will of Floride
Calhoun, in the place and stead of Edward ~oble, by the following in
strument in writing :

"Whel'eas, by the will of the late Mrs. Floride Calhon.n, of Pendleton, daiied
.June 27, H,63, and by the codicil thereto attached, dated 22d .January, 1866.
the undersigned, Anna M. Clemson. her daughter. is entitled to considerable
It>gacIes, the lel/al title of which is by the will vested in Edward Noble, Esq.,
of ALbeville county. in said state, as trustee. By the twentieth clause of the
will, conlirmed by the second clause of the codicil. the testatrix provides for
a change of trustee in the following manner, viz.: 'If from death, or any
cause. there is no trustee, or if Anna at any time shall desire to change her
trustee, she shall have the power so to do, and to appoint another by any in
strument in writing, under seal, executed by her in the presence of two sub
scribing witnesses; and as often as she may desire to change her trustee she
shall have the power so to do by observing the form and solemnity above de
scribed.' And wh';lreas, the said will and codicil are in the office of the pro
bate jUdg'l for said county of Anderson, having been duly probated on, the 7th
of AUg'ust, 1866, and letters testamentary granted to the said Edward Noble,
as executor, on same date: Now. be it known that, in accordanoe with the
power in me vested by the above-recited passage of my mother's will, I, Anna
M. Clemson. of the said countyof Anderson, do herebynoroinate and appoint my
husband. ThomasG. Clemson, of Pendleton, Anderson county, as trustee. un·
~er the will. for the property therein bequeathed to me, and also for the prop
erty beqneathed me in the codicil, in the place and stead of the said Edward
Noble, who desires to be relieved fl"Om the trust."
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Executed in the presence of two subscribing witnesses, and the ac
ceptance of the trusteeship by Mr. Clemson appended.

The proceedings for foreclosure against said,Andrew P. Calhoun duly
went to decree, Noble, executor, havin~ been substituted as one of the
complainants, under which the Fort Hill property was sold, and pur
chased by Thomas G. Clemson, January 1, 1872, and on June 10, 1875,
title was made for the same in pursuance of order of court to said
Thomas G. Clemson, as trustee of Anna M. Clemson, under the will of
Floride Calhoun. The consideration for said purchase and conveyance
appears to have been the mortgage debt of Andrew P. Calhoun, and Mr.
Clemson, it is alleged, also discharged legacies and demands to the
amount of $6,964.93 in the purchase and redemption of said property.
On the 5th day of November, 1873, a partition in kind was made of
the said Fort Hill plantation between the said Anna M. Clemson and
Thomas G. Clemson. as her trustee, on the one part, and the complain
ant and Gideon Lee, as her guardian, on the other part, by which one
fourth part thereof, amounting to 288 acres, was allotted and set off' to
complainant, and the remainder, amounting to about 814 acres, was
allotted and set off to said Anna M. and Thomas G. Clemson, and com
plainant thereupon entered into possession of said parcel so allotted to
her, and has ever eince remained in possession thereof. On the 12th
day of September, 1875. Anna M., otherwise known as Anna C. Clem
son, died, leaving in full force, and unrevoked, her said last will and
testament, bearing date September 29, 1871, which was duly admitted
to probate, and from September, 1875, to the time of his death said
Thomas G. Clemson remained in quiet, open, and continuous possession
of said property, claiming to hold the same as his individual property
in fee-simple. On April 6, 1888, Thomas G. Clemson departed this
life, leaving in full force, and unrevoked, his last will and testament,
bearing date the 6th day of November, A. D. 1886, together with a
codicil thereto, bearing date the 26th day of March, 1887, which will
and codicil were duly admitted to probate on the 20th day of April,
1888. In and by the said codicil the defendant, Simpson was named
and constituted the sole executor of' the said last will and testament,
and the Fort Hi~l property was devised to him on certain trusts, fully
set out therein, in virtue whereof said defendant entf'red into, and now
remains, in possession of the said Fort Hill planwtion. The !Jill was
filed November 26; 1888. asserting title in complainant to the property
in question, and asking a decree to that effect, and that defendant held
the legal title in trust for her, and for injunction and aecounting.

J. P. Garey and Bachman &- Youmans, for complainant.
Wells &- Orr and Smythe &- Lee, for defendant.
Before FULLER, Chief Justice, and BOND and SIMONTON, JJ.

FULLER, Chief Justice, (after stating the facts as above.) In respect to
jurisdiction, we are satisfied with the conclusions reached by the district
judge when this caUSA came up on demurrer, and do not consider it ne
cessary to add anything to the views then expressed. Lee v. Simpson, 37
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Fed. Rep. 12. The main question for determination is, then, whether the
property passed by the will of Mrs. Clemson as in due execution of the
power under the will find codicil of Mrs. Floride Calhoun. By that
will and codicil three-fourths of the testatrix's interest in the bond and
mortgag-e of A. P. Calhoun was bequeathed to Mrs. Clemson for her sole
and separate use during her life, the legal title being vested in a trustee,
to be disposed of and the proceeds invested as she might direct, but to
be held upon like trust, with power in her to change her trustee as she
might desire; and she was also authorized and empowered to dispose of
said bequeflt by will as she pleased, whatever form it had assumed, as
by purchase of the Fort Hill property, or otherwise. The rule estab
lished by the weight of English authority prior to the statutes of 7 Wm.
IV., and 1 Viet. c. 26, § 27, was that a will could not be held to be the
execution of a power unless it relerred to the power, or described the
property subject to it, or would be inoperative if not acting upon such
property; but the general rule in this country is more liberal, and the
intention of the testator as the donee of the power to execute it, how
ever manilested, whether directly or indirectly, positively or by just im
plication, is held to prevail, even though the will does not refer to the
power, nor designate the property, and the donee has other property
upon which the will may operate; so that "the question is in every case
a question of the intention of the donee of the power, taking into con
sideration not only the terms of his will, but the circumstances sur
rounding him at the time of its execution, such as the source of the
power, the terms of the instrument creating it, and the extent of his
present or past interest in the property subject to it." GRAY, C. J.,
Sewall v. Wilme1', 132 Mass. 134; Warner v. Insurance Co., 109 U. S. 357,
3 Sup. Ct. Rep. 221. And a general devise or bequest may be construed
as including real or personal estate, of which the testator has a general
power of appointment, unless a contrary intention appears by or can be
deduced from the will. Funk v. Eggleston, 92 Ill. 515; White v. Hicks,
33 N. Y. 383; Blagge v. Miles, 1 Story, 427; Andrews v. Brumfield, 32
Miss. 108. In Blake v. Hawkins, 98 U. S. 315,326, Mr. Justice STRONG,
speaking for the court, said:

"On th~ other hand, if the will contains no expressed intent to exert the
power, yl't, if. it may be reasonably gathered from the gifts and directions
made that their purpose and object were to execnte it, the will must be re
garul'd as an execution. After all, an appointment under a power is an in
tent to appoint, carried out, and, if made by will, the intent and its execution
are to be sought for through the whole instrument."

In Bilderback v. Boyce, 14 S. C. 528, the supreme court of South Car
olina expresses its concurrence with thp, rule followed in the English
chancery, with the modification, indicated by Mr. Justice STORY in
Blagge v. Miles, supra, that if the intention to execute is, under all the
circumstances, apparent and clear, so that the transaction is not fairly
susceptible of any other interpretation, the execution should be sus
tained. By her will Mrs. Clemson declares herself "entitled to legacies
under the last will of my deceased mother, Floride Calhoun," and to a

v.39F.no.4-16
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distrib).lti.ve. share in the estates of her siElter I'tnd.brother, and to have,
"nohr,ithstand~ng my coverture, full teiltamentarypower to dispose of
the same," and she then proceed~ to." )Vill, devise, .and bequeath the en
tire pp;>perty and estate to whioh I a~ no.",,in anywise entitled, and
which I may hereafter acquire, of whateyer the same may consist, to
my beloved husband, ThomasG. Clemson, absolutely and in fee-simple."
If, however, she survives him, or he, surviving,di~s intestate, then the
entir<;l property and estate is devised and bequeathed to her granddaugh
ter, the complainant. The will is dated Septemper 29, 1871, and upon
the 13th of December following Mrs. Clemson exercised the power of
,appointing a new trustee; the instrument reciting that by the will and
codicil of her mother, Mrs. Floride Calhoun, she" is entitled to consid
erable legacies, the legal title of which is, by the will, vested in Edward
Noble, Esq., of Abbeville county, in said state, as trustee," and pro
ceeding to appoint Thomas G. Clemson "as trustee under the will for
the property therein bequeathed to me, and also for the property be
queathed me in the codicil," in the place of said Noble. Clearly, the
"legacies" to which Mrs. Clemson, by the instrument of appointment,
stated she was" entitled," and of which she appointed her husband trus
tee, were the same legacies to which, by the will, she declared herself
entitled, and which she thereby devised and bequeathed to him. Hav
ing the right to the enjoyment, during life, of the property so held in
trust, and the absolute power of disposing of it at her death, she treated
it as being as much hers as the alleged distributive share; and, even if
she possessed only a power over, and not an interest in, the property, it
would be altogether too narrow and technical a construction, under the
circumstances, to so limit the language, "I will, devise, and bequeath
the entire property and estate to which I am now in anywise entitled,
and which I may hereafter acquire, of whatever the same may consist,"
as to exclude the exercise of the power. It is true that the mention of
the distributive share allows it to be said that the instrument might have
some effect by means of that interest, but this would not be all the effect
the words import; and, if the intention to pass all can be discovered, it
would seem that such intention ought to prevail. 2 Chance, Pow. p. 72,
§ 1597. The intent to diRpose of all the estate here is apparent upon the
face of the will, and, as the will plainly refers to the property covered by
the power. its words cannot be satisfied unless. the instrument ope1.'atesas
an execution of the power. Mrs. Clemson also asserted "full testament
ary power to dispose of the same," "notwithstanding my [her]covert
ure," and it is ably argued by counsel that this assertion was made by
way of emphasizing the fact that, shortly before, married women in
South Carolina had been enabled to dispose of their property by will,
and that therefore the assertion tenns to sustain th,econtention that she
:t:egarded herself as dealing solely "'ith .property· absolutely owned by
her in her own right. But ass\lc};t statel)..1ent would, in that view, have
been wholly. uncalled for, and this particular property could only be dis
posed of by Mrs. Clemson. by will, while she could alienate her own
property in any way she chose, the more reasonable inference seems to
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us to be that she referred to the power of disposition given by hermoth~

er's testament, rather than to her legal ,capacity. In short, we think
that, in addition to the reference to the property which was the subject
of the power, there is reference to the power itself, and upon the whole·
case we can entertain no doubt that it was the intention of Mrs. Clemson
to dispose of the property in question by her last will and testament,
and that this intention was carried out in due execution of the power.
The result, therefore, is that the bill must be dismissed, and it iJ so or~

dered.

BOND and SWONTON, J1., concurred.

BRlGHT V. BUCK~fAN et al.

«(!ircuit Court, N. D. Florida. April 15, 1889.)'

1. l\-IORTGAGES-LIEN-NOTICE OF PRIOR GRANTEES.
At th e time of the execution of a mortgage persons were in possession of

several of the parcels of the land mortgaged. claiming under contracts of pur
chase from the mortgagor, and had paid part of the purchase money. Some
had huilt fences around their lots, and were cultivating them. Others had
built hOllses on theirs, and were living in them. Held, that their possession
was sufficiently open anf! patent to put the mortgagee on inquiry, and to
charge him with notice of all that he might have learned by such inquiry.

2. SAME.
Nor is the mortgagee entitlef! to a lien for the portion of the purchase

money unpaid at the time the mortgage was recorded, in the absence of act
ual notice of the mortgage to the purchasers, as under McClel. Dig. Fla. p.
215. § 6, the recording of a mortgage is only notice to subsequent purchasers
anf! creditors.

3. SAME-MORTGAGEABLE INTEREST.
The mortgagor had purchased the land conveyed by the mortgage. but the

veudor retained the deed subject to the payment of the purchase price. At
the time of the execlltion. of the mortgage he had neither title nor possession.
Afterwards he offered to sell the land to D.. as the property of his vendor.
giving no notice of the mortgage, but furnishing an abstract showing the title
in the vendor. D. purchased the land, and received upon payment of the
purchase money the unrecorded deed to the mortgagor and a deed from the
latter. both of which were recorded. Held, that the mortgagor had no mort
gageable interest in the land, and that D. was not bound by the record of the
mortgage.

4. SAME-DESCRIPTION-REFORMATION.
A mortgage described two lots as "lots 13 and 14 of Burbridge's addition."

The bilI for foreclosure alleged ·that it was the intention to convey "lots 13
and 14 of block 1, in Burbridge's addition to Jacksonville." It appeared that
there were 10 blocks in Burbridge's addition to Jacksonville. each coutaining
lots numbered 13 and 14. While the record showed that the mortgagor had
title at the time of the mortgage to lots 13 and 14 of block 1, it also showed
that he had in some manner dealt with lots 13 and 14 in block 2, and had at
one time given a mortgage on them. lIeld, that the description was too in
definite to afford any notice to a subsequent bona .tide purchaser of lots 13 and
14 in block 1, and that the mortgage would not be reformed as .against him.

In Equity. Bill for foreclosure of mortgage.
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In September, 1883, Elwood H.Buckman executed· a mortgage to
one Haynie to secure a loan of $1,500, which, in November, 1886,
Haynie assigned to complainant. This mortgage covered 400 acres of
land in Sumter county, l!~la. In March, 1884, said Buckman executed
another mortgage to one Hayes, to secure a loan of $6,000, which was
assigned by Hayes to complainant in September, 1884. This mortgage
covered the same 400 acres of land; certain lots therein described as in
Jacksonville, eight acres of land on St. John river near .Jacksonville,
and two lots in a suburb of Jacksonville, described in the mortgage as
"lots 16 and 14, Burbridge's addition," all in Duval county, Fla., save
said 400 acres. Said mortgages were duly recorded. After the execu
tion and recording of these mortgages Buckman conveyed to the other
defendants different portions of said mortgaged premises. As to the
400 acres there is practically no controversy. A portion of the 400
acres is subject to the lien of both mortgages. Certain of the defend
ants, who purchased lots in .Iacksonville frOl~l Buckman, resist the fore
closure of the Hayes mortgage on their lots upon the ground that they
were in possession of the several lots claimed by them under contracts
to purchase them from Buckman before and at the time of the execu
tion of the mortgage by Buckman to Hayes. The defenses set up by
the other defendants are fully noticed in the opinion of the court.
Buckman died after this bill was filed, and the suit revived against his
personal representative.

Cooper &; Cooper, for complainant.
J. W. Archibald, Geo. 1. Kain, Jos. E. Lee, and Walker &; L'Enyle, for

defendants.

Tour;mN, J. "The possession or land by a third person is said to
put a purchaser upon an inquiry; and he is charged with notice of all
that he might have learned by a due and reasonable inquiry. A pur
chaser who is thus put upon inquiry is bound to inquire of the occupant
with respect to every ground, source, and right of his possession. Any
thing short of this would clearly fail to be "due and reasonable inquiry."
2 Pam. Eq. Jur. § 616, and note at bottom of page 55; 1 Jones, Mortg.
§ 601; Kerr v. Day, 14 Pa. St. 112; 2 Porn. Eq. Jur. § 607, and note
at bottom of page 45; Witter v. Dudley, 42 Ala. 616. Actual possession
of land is constructive notice of ownership, or of an interest, and such
notice is sufficient to put creditors and purchasers on inquiry. McRae
v. McMinn, 17 Fla. 886; Hyer's Ex'rs v. Caro's Ex'x, 18 Fla. 694.
"The possession must be actual. It must be marked by acts of domin
ion, such as the erection of' houses, making valuable improvements,
claiming ownership, or hy some other act evidencing that the possession
is under claim of right. Actual possession is an open, patent fact, and
it is notice to all men contracting in reference to the property thus pos
sessed, and is equivalent to actual notice of title, legal or equitable, or
of the claim under which such possession is held." Bernstein v. Httmes,
71 Ala. 260; Doolittle v. Cook, 75 Ill. 354. The testimony shows that
defendants, William Young, James Calhoun, Lawrence Ely, James W.
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Caswell, Anthony Grayson, and Gus Jackson, had actual possession of
their respective lots, claiming title to the same prior to, and at the time
of the execution of, the mortgage on said lots, which it is here sought
to foreclose. Ely had received a deed for his lot, and had built a feuce
around it. Caswell had had his lot staked off for him by his vendor,
Eo H. Buckman, (who is the mortgagor,) and had inclosed it with a
fence. All the other said defendants had built houses on their lots, and
were living in them, except one, amI he had his lot inclosed with a fence,
and was cultivating it in growing vegetables thereon. Hayes, the mort
gagee, says in his deposition that" he did not speak to the men in pos
session of the lots in regard to them." He further says that he "really
considered other property included in his mortgage good enough for his
loan, without anything else, and paid no particular attention to the lots
in question. Nothing more than just riding around with Buckman, but
made inquiries as to the other property, viz., 4 houses and lots near the
new Episcopal church. Went more on these four houses than anything.
These were sure and tangible." And J. G. Long, the attorney and
representative of the complaillant, Bright, in taking the assignment of
the Hayes mortgage, says he" visited and looked at the propertJ , and
found each piece of it occupied," and he "did not ask the tenants any
thing about the property, but took Buckman's statement altogether."
The evidence satisfies me that the possession of these defendants was an
open, patent fact, and that Hayes and his aesignee, the complainant,
had notice thereof, and that they did not make" due and reasonable in
quiry." They are charged with notice of all that they might have
learned by "due and reasonable inquiry." Subsequent to the execution
of the mortgage these defendants, except Lawrence Ely, received from
Buckman deeds to their respective lots. Irrespective of the testimony
of the defendants as to their transactions with said Buckman, the evi.
dence is sufficient to show that they were in possession of the lots under
agreements to purchase, and had paid a part of the purchase money at
the time the mortgage was executed. They continued to make pay
ments to Buckman until the purchase money was all paid up and deeds
were executed by Buckman to them. But it is contended by complain
ant that he is, at all events, entitled to a lien on said lots to the extent
of the purchase money unpaid at the time of the recording of the mort
gage; that the payments made to Buckman subsequent to the mortgage
should have been made to him or to his assignor, Hayes. This would
be true if the defendants had notice of the execution of the mortgage at
the time of making such payments. But the proof shows they had no
such notice. They had no actual notice, and without this they might
lawfully complete their payments to Buckman without becoming liable
to the mortgagee. It is true, the mortgage was recorded before many
of the payments were made. But" the recording of a mortgage affords
no notice whatever to a prior purchaser of the land, who is in possession
under a bond for a deed, so that the mortgagee had constructive notice
of his rights." 1 Jones, Mortg. § 562; Doolittle v. Cook, 75 Ill. 354;
Trustees, etc., v. Wheeler, 61 N. Y. 88. Under the statutes of Florida
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the recording of the mortgage is notice to subsequent purchasers and
creditors only. McClel. Dig. p. 215, § u.

As to the lot claimed by the defendant Andrew Gibson, it appears
from the evidence that he was not in possession of the lot at or before
the execution of the mortgage and that he received his deed long subse
quent thereto. The mortgage described two lots of land as "lots 13 and
14 of Burbridge's addition." The bill alleges that the intention was to
mortgage "lots 13 and 14 of Block 1, in Burbridge's addition to Jack
sonville." The answer of defendant Cook, who is now tne owner of said
last-described lots, denies this allegation, and that the mortgage covered
these lots. The proof shows that there are 10 blocks in Burbridge's ad
dition to Jacksonville, each containing lots numbered 13 and 14, and
that there are 6 blocks in Burbridge's addition to La Villa, each contain
ing lots numbered 13 and 14. The evidence tends to show that, so far
as is disclosed by the public records, E. H. Buckman had, at the time
he executed the mortgage, title to no other lots numbered 13 and 14 ex
cept lots 13 and 14, in block 1, of Burbridge's addition to Jacksonville,
but it further tends to show that he had in some manner dealt with lots
13 and 14, in block 2, of Burbridge's addition to Jacksonville, and had
at one time given a mortgage to other parties on the last-named lots. A
bill for the foreclosure of' a mortgage should so describe the mortgaged
property that if a sale is ordered the officer of the court may with cer
tainty and safety execute the decree, and that the purchasers may be in
formed of the particular premises which are exposed to sale, and which
they can acquire. Hurt v. Free:man, 63 Ala. 335. The mortgage is not
certain in its description of the lots in question, and, construing it in the
light of the testimony in the record on the subject, I do not think it suffi
ciently identifies the property. The bill seeks a foreclosure as to lots 13
and 14 of block 1 in Burbridge's addition to Jacksonville, treating these
lots as the lots intended to be mort~aged by Buckman by his mortgage
of "lots 13 and 14 of Burbridge's addition," and the bill alleges that
these were the only lots owned by Buckman when he executed the mort
gage answering the description contained in the mortgage, and that this
must have been known to Cook when be bought the property. And the
contention of complainant is that there was enough in the record to put
Cook upon notice and inquiry, and to charge him with notice of what
lots were intended by the description in the mortgage. The bill prays
for a decree of foreclosure against these lots as they are described in the
bill, and complainant suggests that if a reformation of the mortgage is
necessary, the court will grant such reformation in the decree of foreclos
ure, the prayer for general relief being sufficient for that purpose. As
my opinion is that the mortgage is not sufficiently certain to identify
this property, a reformation is needed to carry out the specific relief
prayed, which is foreclosure and sale. The mortgagee may ask for a ref
ormation of the mortgage in a bill to foreclose it. 1 Jones, Mortg. §§
98, 99; 2 Jones, Mortg. § 1464; Alexander v. Rea, 50 Ala. 450. A mis
take in the description of the land may be corrected as between the par
ties to the mortgage, and courts of equity can grant relief as against
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one who purchased the prQperty with notice of the mistake; for a pur
chaser with notice stands iri. no better position than the mortgagor him
self. But in the "exercise of this jurisdiction the courtmust proceed with
the utmost caution, imposing on the party complaining the burden of
proving the alleged mistake by clear, exact, and satisfactory evidence,
and resolving against him whatever of doubt or uncertainty the evidence
may generate. Campbell v. Hatchett, 55 Ala. 548; Hinton v. Insurance
Co., 63 Ala. 488. And when such proof is made the relief cannot be
granted as against one who had purchased bona fide, and for a valuable
consideration; that is, for a valuable consideration without notice ofthe
alleged mistake. The proof shows that Cook purchased for a valuable
consideration. It does not show, and it is not claimed, that he had ac
tual notice of the mistake or error; but the contention is that there was
enough on the record to charge him with notice, and that, besides this,
he bought the lots at an inadequate price, which of itself was a suspi
cious circumstance sufficient to put him upon an inquiry as to the rea
sons for selling the property at less than its apparent value. I do not
think the inadequacy of price, as shown by the evidence, was sufficient
notice, or was sufficient to put him upon an inquiry. The description
of the property upon which the mortgage is an incumbrance must be
such as reasonably to enable subsequent purchasers to identify the land;
otherwise the record of the mortgage is not notice of any incumbrance
upon it. If the description in 1110 mortgage is erroneous, and it is appar
ent what the error is, the record is constructive notice of the mortgage
upon the lots intended to be described; but ifitisnot apparevtwhatthe
error is, then the record is not constructive notice. And while parol ev
idence is admissible to identify the land intended where there is an am
biguity or uncertainty iu the description, yet a purchaser, who is not
able from his knowledge of the property to interpret an erroneous de
scription and give it the meaning intended, is not charged with notice
from the record of it. The premises shoulli at least be so described or
identified that a subsequent purchaser would have the means of ascer
taining with accuracy what and where they were. The language both
of the mortgage and of the record of it must be such that if a subsequent
purchaser should examine the instrument itself he would obtain thereby
an actual notice of all the rights which were intended to be created or
conferred' by it. See 1 Jones, Mortg. §§ 528, 529; 2 Porn. Eq. Jur.
§ 654, and note 1; Youngs v. Wilson, 27 N. Y. 351; Babcock v. Bridge,
29 Barb. 427. I find that the mistake or error in the description of the
lots in question is not apparent on the face of the mortgage, and hence
that the record of it was not constructive notice of the mortgage upon the
lots intended to be described as is claimed; and it does not appear from
the testimony that Cook had such knowledge of the property as to ena
ble him to interpret the erroneous description, and give it the meaning
intended. The lots were not so described or identified that Cook had
the means of ascertaining from the mortgage with accuracy what and
where they were. Besides this, the evidence that there was a mistake
or error, and what it was, is not clear, exact, and satisfactory. In the
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absence of such evidence a court of equity will not reform the mortgage.
The mortgage which is here sought to be foreclosed covers eight acres

of land owned by one J os. E. Dritina, purchased by him from the mort
gagor, Buckman, in October, 1885, being about 18 months subsequent
to the execution of the mortgage by Buckman to Hayes. The facts are
that in 1880 the title to these eight acres was in one H. Bisbee, and he
contracted to sell them to one Whitney, allowing him two years within
which to pay the purchase money. In 1881, not having paid the pur
chase money, Whitney contracted with Bti.ckman to sell to him this land,
giving a year for payment. In 1883 Bisbee, at Whitney's request, exe
cuted a deed to Buckman, but retained it in his possession subject to Buck
man paying him $900 for the land. In 1884, not yet having paid Bis
bee, and without title or possession of the land, so far as the evidence
shows, Buckman gave Hayes the mortgage, and it was recorded. In 1885
Buckman showed Dritina the land, and proposed to sell it to him, giv
ing him no notice of the mortgage, but furnishing him an abstract show
ing the title in Bisbee, telling Dritina that the property was Bisbee's, and
that he (Buckman) wished to make a commission on the sale. Dritina,
after some delay, bought the land, paying Buckman $1,500 for it, and at
the same time received Buckman's deed to him and Bisbee's unrecorded
deed of April, 1883, to Buckman, (both warranty deeds,) which he placed
on record. It appears from the evidp,nce that Dritina gave Buckman the
$1 ,500. Out of this Buckman paid Bisbee the $900, and then received
Bisbee's deed, and executed and delivered his own deed to Dritina, as
aforesaid. ]\1y opinion is that on the undisputed facts Buckman had no
mortgageable interest in the land at the time he executed the mortgage,
and that Dritina is not bound by the record of the mortgage made by
Buckman before he had title to or a mortgageable interest in the land,
and, as it is conceded that the statute of 6 Anne dOf:s not apply in this
case, it follows that complainant is not entitled to relief as against de
fendant Dritina and his grantees, defendants Gifford and Pearce. 1 Jones,
Mortg. § 576, and note 3; 2 Porn. Eq. Jur. § 761. The deed of defend
ant Mathews to a portion of the 400-acre tract of land is subject to the
first mortgage of $1,500, but anterior to second mortgage of $6,000.
If the 400 acres bring more than enough to satisfy the first mortgage,
this defendant's lot will be let out. If not, it must be sold. .A decree
will be entered in accordance with the foregoing opinion.
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WHARVES-DOCKS.
In 1819 the common council of New York city authorized the owner of a

sunken crib-dock to rebuild it, and "to add thereto one block and one
bridge." A map made in 1828 showed the dock rebuilt and largely extended.
the whole consistin~ of three sections, and complainants' expert testified
that the extension was a bridge, i. e., a pier built on piles. Defendants' ex
pert testified that there were traces of an addition. consisting of a bridge
connecting the original crib with another, which corresponded with the map.
lIe d, that there was no authority in 1843 to build a lJroad platform on piles,
which was not a "block, " and could only be a "bridge. "

In Equity. On bill for injunction.
Solon P. Rothschild and John M. Bowers, for complainants.
F. A. Irish, Wm. H. Clark, and Thomas P. Wickes, for defendants.

BROWN, J. The complainants seek to enjoin the dock department of
this city from a threatened destruction of a platform landing adjoining
the southerly side of pier 24, and connecting that pier with the West
\Vashington market. The platform is built on viles, and is several rods
in length and breadth, occupying a considerable part of the slip in front
of and out from the bulk-head to the south of pier 24. Unle;;s the com
pl~inants prove that they have some vested property right in the plat
form by grant from the corporation, the defendants have a right to re
move the structure; since any mere license to occupy, or acq lliescence in
occupation, has been terminated. The special grounds stated by the
department for requiring the removal of the structure now have reterence
to the public health, which is alleged to be imperiled by the great accu
mulations of sewage filth beneath the structure. The complainants offer
to do anything required to cleanse the premises, and clainl that the al
leged cause is but a pretext for interference with their right of occupa
tion. I do not consider that branch of the case, however, since, what
ever the reasons for interference may be, the complainants have no right
to an injunction unless there is at least probable ground for their claim of
a property right in the premiees. If they have not, then their occu
pancy is an invasion of the public rights of dockage and wharrage facil
ities within that slip. The plaintiff's' only claim of right rests upon a
resolution of the common council, in 1819, as a part of a contract made
with Joshua Jones, (who was then owner of a sunken crib-dock, or
"block," forming the base of the present pier 24,) whereby the common
council authorized him "to rebuild the atoresaid sunken block, and to
add thereto one block and one bridge." An accurate map of 1828 shows
that dock at that time largely extended, and its previous connection with
the old corporation dock at the foot of Vesey street gone. About 1843
the platform was built, which the complainants allege was the" bridge"
authorized by the resolution of 1819. The defendants contend that the
structure built prior to the map of 1828, as an extension of the sunken
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crib or block rebuilt, forming altogether a pier of about 140 feet in length,
exhausted the authority of the resolution and contract of 1819. On a
partial hearing of this matter on the 8th of June it appeared to me that
the complainants did not make out their -title as alleged; but, consider
ing the importance of the question, and in order to avoid any possible
injustice to the complainant, a reference was ordered to Commissioner
Lyman to take further proofs in regard to' 'the nature of the structure in
question and the meaning of the above-quoted terms in the resolution
of the common council. Careful and repeated examination oithe testi
mony confirms the impression o( the previous hearing, and satisfies me
entirely that the structure in question was not authorized by the resolu
tion and contract between Jones and the common council; that the" plat
form" is not a "bridge," within the meaning and intent of that resolu
tion; and that it was not built nor designed as a bridge, but for different
uses. The complainants' expert, through his whole examination, testi
fies that the extension of pier 24 beyond the rebuilt crib or "bloek" (the
terms meaning the same thing) is a bridge; that is, in his sense of the
term "bridge," viz., a pier built upon piles. If that opinion is sound,
then the building of the extension of the original crib or block to some
90 or 100 feet additional during the 9 years following the resolution of
1819 plainly exhausted the authority to "add a bridge thereto;" and
only the power to adll "one other block," that is, crib, remained; and
the platform built in 1843 is certainly not a crib or "block." The de
fendants' expert, however, testifies that there are clear traces of an .ad
dition to the rebuilt sunken dock, consisting of two parts, namely, an
other crib or block at the western extremity of the pier, and an inter
vening "bridge" of 66 feet in length, connecting the two cribs or" blocks."
This corresponds precisely with the three divisions of the extended pier,
as shown by the map of 1828, and with the length of the dIfferent sections
of the pier as there marked in figures. This work was done some time
between 1819 and 1828, and imports a full nse of the grant or privilege
contained in the contrnct of 181 \J. This map of itself atrords very strong
presum pti veevidence of the facts. But the evidence of both experts,
althongh they differ in sorne points, makes it impossible to find room
for any authority for building the broad plat:orrn in question, which
was erected in 1843. As I do not entertain any doubt about the mat
tel', and there appears to me no probability that the complainants could
succeed in establishing a title, I ought not to continue the injunction,
which is therefore dissolved.
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ABATEMENT AND REVIVAL.
A cause of action against an assig-qee in bltnkruptcy for wrongfully payiug

the asaets in his hands to other creditors of the bankrupt than piaintiff. does
not abate on the assignee's d"ath.

At Law. On demurrer to complaint.
.stephen A. Walker, U. S. Atty.
Wing, Sho~tdy &- Putnam, (,Joseph H. Choate, of counsel,) for defendants.

'WALLACE, J. The complaint alleges that the defendants' testator,
Barnes, was the assignee in bankruptcy of Vetterlein and another, who
were on the 7th of February, 1871, duly adjudicated bankrupts; that
the bankrupts were jointly and severally indebted to the plaintiff in the
sum of $9~,000; that their estate was insufficient to pay all their debts;
that said Barnes had notice of tae demand of the plaintiff at a time when
he had in his hands of the estate of the bankrupts the sum of $32,000;
that thereafter he paid that sum to the creditors of the bankrupts other
than the plaintiff; and that the remaining assets of the bankrupts are in
sufficient to pay the debt of the plaintiff by more than $32,000. The
complaint then alleges the death of Barnes, and the appointment and
qualification of the defendants as his executor. The demurrer to the
complaint presents the single question whether the cause of action against
the deceased assignee of the bankrupts survives against his executors.
The action is in assumpsit for money had and received, and is founded
upon a breach of duty of the assignee, and therefore does not abate. At
common law, even when the cause of action originates in tort, and tro
ver or case would lie, but the facts permit an action of assumpsit, if the
plaintiff elects to bring assumpsit, the action does not abate. Hambly v.
Trott, 1 Cowp. 373; Wheatley v. Lane, 1 Saund. 217, note; Sollers v.
Laurrence, Willes, 421. The property of the bankrupts that came to the
hands of the assignee was by force of the statute (section 3466, Rev. 81.
U. S.) a trust fund in his hands for the payment of the debt of the plain
tiff, and he was bound, as a trustee for the plaintiff, to pay its debt first
{Jut of the proceeds of the property. The cause of action is not in the
nature of a penalty, but is one which may be enforced as a trust in equity
or at law, by an action for money had and received. Beaston v. Bank,
12 Pet. 102; Lewis v. U. S., 92 U. S. 618; Bayne v. U. S., 93 U. S.
,£)42; Field v. U. S., 9 Pet. 182. The demurrer is overruled, with leave
.to the defendants to answer within 20 days upon payment of costs.
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SEELEY v. MISSOURI, K. &T. Ry: CO.

(Oircuit Oourt, S. n. New York. July 13,1889.)

1. ATTACHMENT-WHEN LIEs-RAILROAD COMPANIES-BONDS AND MORTGAGES.
Code Civil Proc. N. Y. ~ 6&'>. authorizes an attltchment to be granted "in

actions to recover a sum ofmoney only." whether" for breach of contract, ex
press or implied, other than a contract of marriage," or for the wrongful con
version or other injury to personal property. Held, that an attachment may
be issued ill an action against a railroad company to recover upon coupons
and scrip certi1icates representing interest payable semi-annually out of the
company's net or surplus income.

2. SAME-~loTION TO DISSOLVE-PENDENCY OF ANOTHER ACTION.
The fact that the plaintiff had. prior to the institution of the attachment

proceedings in the state court. instituted a suit in equity in the federal court.
as a holder of the same coupons and scrip certificates. to compel an account
ing by the company of its net income, and to recover the unpaid interest.
whIch suit had proceeded to an interlocutory decree and an accounting. is not
Eufficient to justify the granting of a motion to dissolve the attachment.
Whether the pendency of the former suit is a defense is a question to be de
termined on the trial. It seems that a prior suit pending in equity does not
afford a good plea in abatement to a suit at law between the same parties to
recover the same demand.

At Law. On motion to dissolve attachments.
Davenport, Smith &- PerkinB, for plaintiff.
E. Ellen AnderBon and Simon Sterne, for defendant.

WALLACE, J. This is a motion by the defendant to vacate two at
tachments in favor of the plaintiff, which have been levied upon its prop
erty, and which were granted, one in the state court in which this action
was originally brought, and one in this court after the action had been
removed here. The action is brought to recover upon certain coupons
and scrip certificates owned by the plaintiff, representing interest paya
ble semi-annually out of the Ilet or surplus income of the defendant. At
the time the action was brought there was pending in this court, in eq
uity, a suit prosecuted by the plaintiff and others, as holders of these
and other coupons and scrip certificates, to com pel an accounting by the
defendant of its income, and to recover the amount due of unpaid inter
est. The cause had proceeded to an interlocutory decree, and an ac
counting was pending before one of the masters of this court, and in that
proceeding the plaintiff had proven before the master the coupons and
certificates upon which the present action is brought. Soon after the
present action was brought, and before pleading, the defendant removed
the action to this court, and thereupon, in due time, interposed as a
defense a plea of the pendency of the suit in equity between the same
parties. Subsequently, and on the 29th day of December, 1888, the
equity suit was prosecuted to a final decree, which determined the amount
owing by the defendant to the several holders of coupons and scrip cer
tificates up to the 1st day of October, 1886, and adjudged a recovery
therefor. Among other things, this decree contained a provision author
izing the plaintiff to apply to the court for a further discovery and ac-
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counting of earnings which should be made by the defendant after Octo
ber 1, 1886, applicable to the payment of his coupons and certificates,
and for a further decree therefor. Thereafter, the plaintiff filed a sup
plemental complaint in the present action, pursuant to section 544 of the
Code of Procedure, setting up the recovery, since the commencement of
the action, of the decree in the equity suit, and alleging that by said de
cree the amount of interest due and payable according to the terms of his
coupons and certificates, arising from the income of the defendant earned
prior to October 1, 1886, was adjudicated and fixed. The present mo
tion by the defendant proceeds upon two grounds. It is insisted (1)
that the Code does not authorize the granting of an attachment in an ac
tion like the present; and (2) that the attachment should be dissolved
because the plaintiff cannot recover in the action.

Section 635 of the Code authorizes an attachment to be granted "in
actions to recover a sum of money only," whether "for breach of con
tract, express or implied, other than a contract to marry," or for the
wrongful conversion or other injury to personal property. There is noth
ing in the language of the section which confines the remedy to actions
to recover liquidated damages. It does not authorize an attachment in
actions for equitable relief, such as for the dissolution of a partnership
and an accounting, although the violation of a contract may be the basis
of the claim asserted, because such actions are not to recover money only,
although incidentally a money judgment may be recovered. The pres
ent action is to recover a sum of money only, and is unequivocally within
the terms of the section; as distinctly so as is an action for breach of
warranty, or breach of contract for the delivery of goods, in which classes
of actions it is well settled by the decisions of the state courts that an at
tachment may be granted.

If it is plain that the plaintiff has brought an action in which he will
be unable to obtain a judgment against the defendant, there is no pro
priety in allowing him to subject the defendant to the inconvenience of
a levy upon its property in advance of a trial. The only office of the
provisional remedy is to afford the plaintiff a security for the collection
of his demand; and, in a case where it is entirely clear that it cannot be
of any ultimate advantage to the plaintiff, it should not be granted, or,
if granted upon an ex parte application, should be dissolved when the
facts are shown. Ordinarily, however, the court should not undertake
to decide doubtful questions of this kind upon an interlocutory motion.
If the case turns upon questions of fact which go to the merits of the
controversy, the disposition of such questions should he reserved for the
trial. In this case, if there are no disputed questions of fact, the questions
of law are novel. If it should be held now that the plaintiff' cannot main
tain his action, and the attachment should be dissolved upon that ground,
the decision could not as to the dissolution of the attachment be reviewed;
and, however erroneous the conclusion may hereafter appear to have
been, the plaintiff would be remediless. But an erroneous ruling upon
the trial of the action can be reviewed by the party prejudiced, and all
his rights saved. Much of the argument of counsel has been addressed



:254 FEDERAL, REPORTJj;R, vol. 39.

to iQ.e question whether the decree in the equity eauseis a bar to the
further proseC\ltion,of this action. The case will be simplified, and the
:real question ~ore clearly presented, by ,ignoring that rlecree, and elim
inating it from consideration as quite unimportant. If the plea or defense
,ofa former suit pending upon the same cause ofa9tion between the same
parties wa~ good when it was interposed, it is good now. Certainly, the
oeircumstance thl1t the plaintiff has Gontinued to prosecute the former suit,
has prosecuted it successfully, and has obtainl"d thereby all the relief to
which he is entitled. against the defendant, arising from the non-payment
·of the coupon!> and scrip certificates in controversy, does not supersede
the plea, or nullify the defense. No doubt is entertained that tl1at de
'cree merges the canse of action upon the plaintiff's coupons and certifi
cates to the extent of the recovery adjudged, and that to that extent the
,decree can be used as a bar. to the present action; Qut, as regards the
plaintiff's demand for interest earned by the defendant sLlbsequent to
.the period covered by the accounting, the only question in the case is
whether the pendency of the suit .is a defense. Eank v. Bank,7 Gill,
415; McGilvrcty v. Avery, 30, Vt. 538; Barnes v. Gibbs, 31 N. J. Law,
317. If the present action had been. brought originally in this court,
.and the prior suit had been brought on the law side of this court, un
-questionably the plea would haye afforded a complete defense to the
action. It is because a second action between the sam(j parties, for the
same cause, is regarded as unnecessary and vexatious, that the pend
ency of the first is allowed. to be pleaded in abatement of the second.
But a second action is not always an unnecessary and merely vexatious
proceeding. $ometimes the property of lobe defendant in one territorial
jurisdiction is insufficient to ena,ble the plaintiff to obtain satislftCtion of
his demand there, and sometimes the assistance of the different remedies
:afforded by the same tribunal, when exercising its different jurisdictions
,over subject-matter, may be es~elltial to enable the plaintiff to success
fully enforce his right. While it would be a hardship to a defendant
to permit him to be vexed twice for the same breach of duty when the
first suit supplies an adequate remedy to the plaintiff, it would be an
equal or greater hardship to a plaintiff to deny him the privilege of insti
tuting a second suit and prosecutingit to a judgment when it is apparent
that he can obtain but a partial satisfaction of his claim unless he is per
mitted to resort to both actions. This is well illustrated by the present
case, where the plaintiff' adopted first the more convenient and adequate
remedy of It suit in equity to enforce his demand, and by an aecounting
ascertained what money had been earned by the defendant applicable
to the payment of interest during a period of years; and, when he was
About to obtain a decree for that part of his demand which had accrued
at the time of the accounting, he found that he could secure his claim
for another part, which had accrued subsequently, by bringing an action
.at law in which he could obtain an attachment against the property of
the defendant. He could not, before bringing his suit at law, dismiss
his bill in equity without losing the benefit of an his proceedings; and
.if he were required to abide.by his remedy in equity exclusively) and
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apply for a further accounting as to earnings subsequently made, he
would lose the remedy of an attachment against the property of the de
fendant. It is well settled that the pendency of a prior suit between the
same parties for the saine cause of action in the court of another state is
not pleadable in abatement to a second action. So, also, it is well set
tled, although there are authorities to the contrary, that the pendency of
a suit between the same parties for the same cause of action in a federal
court is not a defense to a second suit brought in a state court; and, when
the second action is brought in the federal court, the pendency of such
a SUlt in a state court is nota defense. Stanton v. Embrey. 93 U. S. 548;
Insurance Co. v. Brune's Assignee, 96 U. S. 588. Probably the reason of
this doctrine is found in the consideration that under such conditions
the second action cannot be assumed to be unnecessary or merely vexa
tious. It has never been decided that the pendency of a prior suit in
equity is a good plea in abatement to a subsequent suit at law between
the same parties. The contrary doctrine has been intimated in Laflin v.
Brown, 7 Mete. 576; in Blanchard v. Stone, 16 V1. 234; in Hatch v. SpOf
ford, 22 Conn. 485; in Graham v. Meyer, 4 Blalchf. 129; Hughes v. El
sher, 5 Fed. Rep. 263. See, also, Harmm" v. Bell, 7 Moore, P. C. 267.
It is not intended, by what has been said, to indicate an opinion that
the plea in abatement in the present case is not a good defense. Whether
it is or is not is a question which under the circumstances should be re
served until the trial of the action. The defendant can obtain a discharge
.of the attachment by giving an undertaking, authorized by section 688
of the Code, to pay the plaintiff the amount of any judgment he may
obtain. It is safer to put the detimdant to the inconvenience of obtain
ing the discharge in this way than to dissolve the attachment now, upon
the ground that the plaintiff cannot maintain the suit, when there is a
debatable question of the correctness of such a conclusion. The motion
is denied.

PIKE v. GRAND TRUNK Ry. CO. OF CANADA.

(Circuit Court, D. New Hampshire. May 15, 1889.)

1. DAlofAGES-PROxHorATE CAUSE-VOLUNTARY ACT.
Plaintiff's intestate left the house where she lived. and went. 40 or 50 rods,

to where there was a fire set by defendant's locomotive. In attempting- to·
extinguish. the fire she was fatally burned. The house where she lived was
not then in danger, nor did she have any interest in the property which was on
fire. Held, that the proximate cause of her injury was her own voluntary act,
and there could beno recovery.

2. SAME-PROVINCE OF COURT.
Where the facts are undisputed, it is the province of the court to determine

the question of proximate cause.

At Law. On motion to direct verdict.
This was an action of tort to recover for injuries received by plaintiff's

intestate at Groveton, N. H. t in May, 1885. The writ contained three
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counts,-two at common law, and one to recover under the prOVISIons
of section 8 of chapter 162 of the General Laws of New Hampshire.
Plaintiff claimed that a fire was set by a locomotive of defendant on the
land of one William W. Pike, upon which stood a house in which plain
tiff's intestate lived in the family of plaintiff; that she had reasonable
cause to fear its destruction, and went in company with a child of six
years of age to extinguish it. The distance from the house to the place
of the fire was 52 rods. In attempting to extinguish the fire, it was com
municated to her cotton dress, and she was so severely burned that she
died in about three hours afterwards. At the close of the testimony de
fendant moved for a verdict, upon the ground that the setting of the fire
was not the proximate cause of the injury, and that the damages did not
accrue by rt'ason thereof.

La-dd, Aldrich &- Remich, for plaintiff.
A. A. Strout and Ossian Ray, for defendant.

COJ,T, J., (orally.) The motion made by the defendant, at the close
of the testimony for the plaintiff, was left undecided, and the counsel
for the plai ltiff suggested at the time that the motion was made that it
might be well to wait before passing upon it until the whole evidence
was in, and, the question raised by the motion being somewhat compli
cated, I decided to allow the case to proceed. I have now reached
the conclusion, after careful consideration, to direct a verdict for the de
fendant. The ground upon which I shall direct a verdict for the defend
ant is that, upon the uncontradicted evidence, it was the voluntary act
of Mrs. Pike which was the proximate cause of her death. It being the
established rule of law that the proximate, and not the remote, cause
determines the question of liability, if upon the uncontradicted evidence
the proximate cause was Mrs. Pike's voluntary act, then it is the duty
of the court to direct a verdict for the defendant. If upon the question
of proximate or remote cause the evidence is contradictory, or the ques
tion is in doubt, then it would be the duty of the court to submit the
question to the jury.

It is undisputed that Mrs. Pike went out from her house of her own
free will, and walked up the railroad track, to put out a fire from 30
to 40 rods distant, and that she met her death in the attempt. The
rule of law is that a person is liablo for all the consequences which flow
in ordinary natural sequence from his negligence, or, according to an
other view, he is liable for all the nonsequences which could be foreseen
as likely to occur; but he is not liable for the independent act of an in
telligent stranger, because that w(luld not follow as an ordinary natural
sequence from his negligence, and such interference by a stranger could
not be foreseen. The spontaneous action of an independent will is said,
therefore, to break the causal connection. This is in truth the interven
tion of a new force outside of the regular natural sequence of the primary
cause, and which cannot be a subject of precalculation. It is elemental
law, therefore, that when such new, independent,and intelligent force
intervenes, it breaks the train of causation, and it becomes the proximate
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cause, and the original act .of negligence the remote cause. The state
ment of the principle is easier than its application. Each case must be
governed by its own facts and circumstances, but, if the case comes
clearly within the rule, the court should not hesitate to enforce it.

We have stated the rule, and have said that in our opinion l~frs. Pike
comes within its general terms, but does not her case come under some
of the exceptions or limitations to the rule which have been recognized
by the courts? The intervening cause is not the proximate cause, unless
the person acted of his own free will. The first cause does not cease to
be the proximate cause if such intervening stranger is imbecile, or actio
under compulsion, or under a sense of imminent peril; or, in other words,
under such circumstances, produced by the first cause, as would give
no opportunity for the exercise of free volition on the part of such
stranger. Now, to my mind, there is no evidence going to prove that
Mrs. Pike's act was not a strictly voluntary one. There is no evidence
going to prove that her act was one of compulsion, or that she acted
under the fear of imminent peril to herself, or that the circumstances
were such as to destroy her power of volition. Each case must be con
trolled by its own circumstances. Upan the evidence it cannot be
doubted that Mrs. Pike had every opportunity to escape. Neither the
direction of the wind, nor the proximity of the fire, nor the dryness of
the season, upon the plaintiff's own evidence, placed the intestate in
peril for the time being. Instead of escaping from the danger, what
ever it was, she voluntarily advanced towards it, going a distance of
about 50 rods towards and into the place where the fire was burning.
Her act may have been praiseworthy, but it was not the less voluntary,
and it does not relieve her from the consequences which ensued. Mrs.
Pike had no legal or equitable interest in this property, and consequently
in this action her administrator cannot invoke the principle that it was
her duty to approach the fire, and endeavor to put it out. Even in a
supposed action brought by the owner of the property against the rail
road company, for damage caused by fire, the failure of this lady, 72
years of age, though she was active and strong for her age, to volun
tarily endeavor to put out a fire 30 or 40 rods distant from the dwell
ing, could hardly be urged as contributory negligence on the part of
the owner of the property. In the present case, I can see nothing in
the situation of Mrs. Pike t0wards the property which was on fire which
called for the action she took.

The piaintiff's counsel in their argument have cited Page v. Bucksport,
64 .Me. 51; Stickney v. l'rfaidstone, 30 Vt. 738,-as supporting a right of
recovery under the facts disclosed in this case. But these cases do not
meet the present one. There the plaintiff was in duty bound to act as
he did; besides, his act grew immediately out of and was a part of the
original act of negligence. The plaintiff in those cases was acting under
the immediate force of the first cause. What took place was but a single
happening or event, which was directly and immediately occasioned by
the first cause. There was no such element present, as in this case, of a
party yoluntarily and deliberately putting herself in a dangerous posi-

v.39F.no.4-17
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tion,whi~h did nottesuJt dir~ctly ahd immediately from the fir~t cause.
Thet>laintiff also. 'relies upon Railway Co. v.Kello[jg,94 U; 8.469, but
that case distinctly recbgnizes the doctrine ofproxima.t.fl Muse, which the
leading cases in this country and England have established. Mr. Jus-
tice STRbNG in that opinion says: .

"We do not say that even t,he natural and probable con~equences of ll.
wrongful act or omission are in' 'all aMes to be chargeable to the misfeasance
or non-feasance. They are not when there is sufficient and independent
cause operating between the wrong, and the injury. In such a case the re
sort of the sufferer must be to the Qriginator of the intermediate cause. But
when there is no intermediate efficient cause the original wrong must be con
sidered as reaching to the. effect, and proximate' to it. The inquiry m nst,
therefore, always be whether there was any intermediate calise; disconnected
from the primary fault, and self-operating. which produced the injury."

I .cannot hold that the Kellogg Case is an authority to the position
taken by the plaintiff that the q.uestion of remote or proximate cause
must, under all circumstances; be submitted to ajury for decision. If
upon the facts presented there is any question as to what was the prox
i~nate cause, then the case should go to the jury; but if the undisputed
facts show,' under well-established rules of law, .what the proximate
cause is, then manifestly the court should aet accordingly. This posi
tion is recognized in the later case of Scheffer v. Railroad Co" 105 U. S;
249, where the supreme court held, as a matter of law, that the proxi
mate cause of the suicide or death of the intestate was insanity, and
that it was not due to the negligence of the company, whereby he suf
'fered an injury eight months before. In the time allowed me I have
given such consii.leratiol1 as I 'was able to this motion. It has been
my effort to discover, if possible, 'some question which could fairly be
submitted to the jury in thIs' case. The court should be clearly l:latis
fled before granting a motion of this character, but,if so satisfied, it
becomes just as clearly the duty of the court not to hesitate in granting
it. In. revolving in my mind what charge to give to the jury, I did
not see; under theevidencE! and the law, how I could frame one which
would nqt substantially ditect them, to bring in a verclct for the defend
ant; and in the light I now-have I do not see how, if the jury should
find for the plaintiff, I eOllldhesitate in setting the vereict aside on
motion of the defendant.. Sucllbeing the situation of the case, and
such my views, I feel it mydtity now, upon theelose of the whole evi
dence, to direct the jur~ ,to. return a verdict for the defendant.

I
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. "

UNITED,STAT~, V,'qNONDA<;lA COONTY)AV.BANK.

" ,
(Di8trict OOurt, No D. New :y:"ork. July 5, 1889.)

1. NEGOTIA;BLE INSTRUMENTS-bRAFTS-INDORSEMENT.",
Fal-se vouchers, pnrporting to' beslgned:by W., (whowa~l'then dead.) and

:' ftaudulen t affida:vits and proofs, in due' form were .prasented to a pension,
agent of the United States. ,tln,d he dreW,two drafts on the treasury in favor
of W.• the drafts having a'.li'otfce ,on the back that the "payee's indorsement'
on this check must correspl'>ud with signature to the voucher for which the;
check was given." The, d!J1afts, w,ith furged indorsements,of Vi.'s name, were
in good faith cashed by defen,dant, and by it indorsed and paid by pillintiff,
tbe United States. Two years later plaintiff dl8Covered t.he fraud. and within
three days notified defendant, with a demand for the amount of the drafts,.
but refused to return the drafts to defendant when paid. Held, that plaintiff,
could recover the amount.

2. SA~i:E-LIABILITY oFINnoRsim-r;ACHES.
Plaintiff was not chargeable with' negligence in not discovering the fraud

immediately,nor in failing, to, discover the dell.th of W., prior to iSSUing the
vouchers and drafts.

8. SAME-REPRESENTATIONS AS TO 'PAYEE.
There was no implied assertiiJn, in the act of issuing the draft!, that the

payee was Iivin',6'
4. SAME-SPECIAL PROVISIONS., .' •

The notice on the bacll:of the drafts did not change the legal character of
defendant's indorsemeilt.

5. SAME-RETURN OF DHAFT TO INDORSER.
Plaintiff was under no legal obligation to return the dri\fts to defendant on

an offer of payment thereof by the latter.

At Law. On motion for new trial.
This is an action to recover money paid by plaintiff to defendants un

der a mistake of fact. On the 25th of July, 1882, a pension certificate
was issued to Alma Wood, as mother of Elias A. 'Wood, who died in the
war of the Rebeliion. On the 3d of August false vouchers, purporting
to be signed by Alma Wood, and accompanied by a fraudulent affidavit
and certificate, were presented to the United States pension agent at Syr
acuse. On the same day the pension agent drew two drafts, for $1,000
and $924.80,respective:y.upon the assistant treasurer of the United
States, payable to the order of Alma Wood, and mailed them to her ad
dress at Constantia, N. Y. On the back of tile drafts is the following
indorsement:

"Payee's indorsement on tIlis check mllst correspond with signature to the
VOUcher for wWchtIJe check was given. If the payee cannot write, his or
her mark should be witnessed, and the witness state his or her residence in
full. "

Alma Wood died July 8, 1882. Her signature upon the vouchers
and drafts was forged. On the 8th of August the drafts with the forged
indorsements, arid bearing also the indorsement of Sylvester Wood, the
husband of Alma Wood, were presented at defendants' bank, and cashed
by them. On one of the drafts appears an indorsement indicating that
the signature of Alma Wood was identified by one John O'Brien, an at
torney, who was interested in oJ:>taining the pension, and who at the time



was a depositor j;n the, bank. The money was paid to Sylve~ter Wood,
who received $924.8b in cash, and was given credit on thebboks of the
bank for the remaining $1,000. On HIe following day the drafts were
paid at the sub-treasury 'to the defend'ants, having been indorsed by
them. In the epring ofl884 the officers of the pension department dis
covered the forget:y. The defenda,nts wet:e notified three days thereafter,
and demands were made fora returnof the money. The defendants
offered to refund, provided the drll:fts, weresl1rrEmdered. This offer was
declined. The defendants insist that the plaintiff was negligent in issu
ing the drafts after the pensioner~Bdeath,andthat they had a right to
rely upon the implied assertion that the payee of the drafts was a living
person. They also insist that the publication of the notice upon the
drafts operated to limit the effect of defendants' indorsement to that of
a simple guaranty that the payee's signature on the drafts and on the
receipt corresponded. It is further, argued for the defendants that the
plaintiff cannot recover because of the refusal to surrender the drafts
which were necessary to enable them to collect from those responsible
for the forgery. The action was tried at the May. term, and a verdict
pro forma was directed for the plaintiff. The defendants now move for
a new trial upon the exceptions taken, and on the ground that the ver~

diet is against the evidence, inequitable and contrary to law.
Will'lam B. Hoyt, Asst. Dist. Atty., for plaintiff.
Charles L. Stone, for defendants.

COXE, J., (after stating the facts as above,) The law applicable to this
controversy is plain. Money paid under a mistake of fact may be re
covered back. Negligence of the plaintiff in making the mistake does
not give the defendant the right to retain what is not his, unless such
negligence has so misled and prejudiced him that it would be inequita
ble to require him to refund. A party who transfers a bill of exchange
by indorsement warrants that the instrument is genuine, and is liable
upon the warranty if any of the names prior to his own are forged. Bank
of Comm&rce v. National Mechanics' Banking Ass'n, .~.5 N. Y .211; White v.
Continental Nat. Bank, 64 N. Y. 316;1 Edw. Bills, §§ 242, 273, 274; 2
Pars. Notes & B. 597. There are exceptions to this rule, but the facts
do not bring the defendants within any of them. The rule itself has
long been recognized as a fundamental principle of commercial law; and
should not be departed from upon slight and unsubstantial grounds.
The burden of proving facts, which take the case out of the general
rule is upon the defendants. Mayer v. Mayor, 63 N. Y. 455. Negli
g0nce in discovering and giving notice of the forgery is pleaded in the
anSwer, but the point is not argued orally or in the brief. The forgery
was of such a character that the plaintiff' could not have discovered it
immediately. Within three days after it was discovered notice was
given. The plaintiff discharged its obligation to the defendants in this
regard. The plaintiff was no more in fault than the defendants in fail
ing to ascertain the truth. "Where each party enjoys only the same
chance of knowledge, no case demands anything more than reasonable
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diligence in giving notice, ~fter a disc6'Very of the forll;ery.' * * *
Both parties are equally ignorant,' the one being no more guilty of neg
lect than the other. Indeed, neither being negligent, but both being
imposed upon under the exercise of ordinary diligence." Canal Bank
v.BankofAlbany,l Hill, 287; BankofCommercev. Union Bank, 3 N. Y.
230; Weisser v. Denison,10 N. Y.68; Welsh v. Bank, 73 N. Y.424; Elli~

v. Insurance & Trust Co., 4 Ohio St. 658. Bank v. Eltinge, 40 N. Y.391;
2 Daniel, Neg. lnst. § 1372; 2 Pars. Notes & B. 599; U. S. v. National
Park Bank, 6 Fed. Rep. 852. The proposition that the defendants might
have recovered the amount of the conspirators had they been informed
of the forgery by the plaintiff at the time, is answered, therefore, by
the suggestion that the plaintiff was under no more obligation to discover
it than the defendants were; and also by the absence of proof that the
conspirators were not liable and responsible to the defendants at the time
the notice was actually given. Troy Bank v. Si."Cth Nat. Bank, 43 N. Y.
452. The pension was granted, the vouchers were signed, and the drafts
issued in the usual course of business. Every requirement of the law
was fulfilled. Rev. St. §§ 4764, 4765. The officials of the pension
office were not guilty of negligence in failing to discover the death of
Alma Wood prior to issuing the vouchers and drafts. They were justi
fied in accepting and acting upon the vouchers and accompanying proofs,
signed and verified according to the minute and technical requirements
of the statute. They could not be expected to anticipate the formation
of an infamous conspiracy, involving several individuals, and consum
mated only by forgery and fraud of the boldest character. There was
no implied assertion that the payee was living. The legal character of
the transaction is not changed because the actors were government offi
cers. It would be a novel proposition that a debtor who mails a draft
to the order of his creditor must lose the anI aunt if the draft is paid
on a forged indorsement, should it transpire that the creditor died prior
to the mailing. The notice on the back of the drafts does not change
the legal aspect of the transaction. It was inten~ed to insure greater
accuracy and precision. It was for the benefit of all who might there
after deal with the drafts. The plaintiff lost no rights because of the
endeavor to have the signature on the voucher and the check correspond,
and is not estopped from asserting that both signatures are forgeries.
Besides, the defendants did not rely upon the notice, and were not mis
led by it. They required the identification of the payee's signature, and
indorsed a minute of the fact that it was so identified on the draft im
mediately below that signature. Both the plaintiff and the defendants
were bound to inquire into and satisfy themselves of the genuineness of
the indorsement. The defendants recognized this obligation, and pro
ceeded to make the inquiry, and, by indorsing the draft, warranted the
prior signatures. The demands for the return of money are proper, and
sufiicient in form. The refllsal to surrender the drafts after the defehd
ants had agreed to repay the money, was, perhaps, ill-advised and dis
courteous, but the defendants lost no advantage by reason thereof.
There was no legal obligation to return the drafts. The defendants had
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aright of action against tlle. conspira,tors independent of-the drafts. U.
S. v. National Park Bank, 6 Fed. RElP. &52. After a diligent search no
authority has been found where a recovery has been refused upon the
facts here presente4. Two c!tse~, .are repqrted in: which the defendant.
succeeded. U. S. v. .Clinton Nat. Bank, 28 F~d. Rep .. 357, and U. S.
v. Centra.l Nat. BQm.k,6 Fed. Rep. 134. / But in the former. case there
was a delay of 12 years.in giving notice after knowledge of the forgery,
and in the latte;rca,se th~re was no notice of any kind. The motion to
set aside theveedict i!3 denied. rh~Lpl~intiff is entitled to judgment
for $1,924.80, and inteNst from.Sept~mber15, 1884.

COFFIN v. SPENCER et al.

(Oircuit Oourt, D. Indiana. July 20,1889.)

NEGOTIABLE INSTRUMENTS:- NEGOTIABILl'ry':":'" CERTAINTY AS TO TIME OF PAY
MENT.

A promissory note' stipulated that "the payee or holder of this note may
renew or extend the ·time of payment of the same froIl\ time .to time as often
as required, without notice, anclwithout prejudice to the rights of such payee
or holder to enforce payment against the makers, sureties, and indorsers, and
each of them, partieEihereto, at any time, when the same may be due and
payable." Held, that the note was not negotiable.

At Law. On demurrer to anSwer.
The action is upon an ,fnstrument qf. the following' tenor:

"$1,941.58. RICHMOND, hm~, Sept. 15t1l,1884.
"Four months after datel promise to pay to the order of Turner W. Haynes,

nineteen hundred and forty-on!3. 58-100 dollars, at the First National Bank of
Richmond, Indiana, value received, without any relief from valuation or ap
praisement laws, with interest at the rate of eight per cent. per annum after
maturity, and five per cent. attorney's fees. The drawers and indorsers sev
erally waive presentment for payment, protest, and notice of protest, and
non-payment of this note. And the payee or holder of this note may renew
or extend the time of payment of the same from time to time, as often as re
quired, without notice, and without prejudice to the rights of such payee or
holder to enforce payment against the makers, sureties, and indorsers, and
each of them, parties hereto, at any time whlln the Bame may be due and
payable. WILLIAM F. SPENCER.

"Indorsed: F. 'V. HAYNES."

If this is a promissory note negotiable as by the law-merchant, the
defense alleged, it is conceded, is not good; but, if the paper is 11on.
negotiable, the answer is sufficient.

Burchenal &- Rupe, for plaintiff.
D. M. Bradbury and Fox &- Robbins, for defendants.

WOODS, J., (after stating theJacts as above.) The question presented is
whether or not the instrument sued upon is a negotiable promissory note,
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and the solution of the question depends upon the meaning and force of
the stipulation for renewal orextensioh of tii-ne of payment, which it is
claimed makes the time of payment or maturity uncertain. The stipu
lation is in these words:

"And the paj'ee or. holder of this note mllY renew or extend the time of
payment of the same from time to time, as often as required" without notice,
and without prejudice to the rights of such payee or polder to enfor~e par
ment against the makers. sureties, and indorsers. and each of them, parties
hereto, at ·any time, when the same m,ay: be due and payable."

By transposition of the italicized Clattsetwo readings, quite different
in effect, are possible, as fol.lows: (1)" And the payee or holder of this
note, when the .sf-Lme may be dne and payable, may renew or extend the time
of payment from time to time," etc.; or, (2) "And the payee or holder
of this note may renew or extend the time of payment, etc., without
prejudice to the rights of such payee or holder, :when the same is due and
payable, to enforce judgment against the makers, sureties, and indorsers,
and each of them, parties hereto." The .latter I think the true reading,
and it means that at any time before or after the maturity of the note by
its terms or by the terms of any agreement for renewal or extension, the
holder, whether the payee or any assignee, may by agreement with the
maker, or with an indorser or other party liable on the paper, renewal'
extend the date of payment, "from time to time," that is to say, defi
nitely, without prejudice ultimately to his remedies against any of the
parties. Every successive taker of the paper is, of cOlirse, bound to take
notice of this stipulation, and, instead of looking only to the fa<;e of the
instrument for the time of its :maturity, as in case of commercial paper
he must, is put upon inquiry whether or not any agreement for a renewal
or extension of time has been made by his proposed assignor or by any
previous holder. "A bill of exchange always implies a personal general
credit, not limited or applicable to particular circumstances and events,
which cannot be known to the holder of the bill in the general course of
negotiation." Story, Bills, § 46. And in Hartley v. WilkiTUJon, 4 Maule
& S. 25, Lord ET,LENBOIWUGH says: "How can it be ~aid that this note
is a negotiable instrument for the payment of money absolutely, when it
is apparent that the party taking it must inquire into an extrinsic fact in
order to ascertain if it be payable." See, also, Insurance ,Co. v. Bill, 31
Conn. 534. The note in suit, it seems clear enough, cannot be deemed
negotiable. It follows that the. third paragraph of uliswer is good, and
the demurrer thereto should be overruled; and, I suppose, too, that the
complaint fails to show jurisdiction of this court over the parties, in that
the payee and indorser of the:note, being a citizen ot this state, and not
entitled to have sued in this court,the assignee cannot. And for this
reason the demurrer might be ca.rried back, and sustained to the com
plaint.
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In re WATIES & Co.

Ex parte CHICK et al.

(Di8triet Oourt, D. South Oarolina. June 22, 1889.)

BANKRUPTcv-PnEFERREDCLAIMS-WAGES OF LABORERS.
In computing the time under Rev. St. U. S. ~ 5101, Riving priority to the

wages of operatives, clerks, etc.,' to the amount of $50, 'for labor performed
within six. months next preceding the fir~t publication of the notice of pro
ceedings in bankruptcy," the period intervening between the institution of
the proceedings and the final adjudication is to be disregarded.

In Bankruptcy. Report on final dividend.
Clark & MuUer, for assignee.
John Bauskett, for petitioners.

SIMONTON, J. A petition, in involuntary bankruptcy was filed against
John Waties & Co. on 26th October, 1875. The registrar, before whom
the case was brought, granted the prayer of the petition. His ruling
was E:et aside by the district judge. The circuit court, reviewing the mat
ter, revised the decree of the district court, and the firm were adjudicated
bankrupts on 8th February, 1877. The estate has been administered
and a scheme {or final dividend made. The petitioners except to the
scheme prepared by the registrar on the ground that they were operators
and clerks of the bankrupts within the period of six months before the
institution of the proceedings in bankruptcy, and as such entitled to a
preference to the estate of $50 each, and that this has not been allowed
to them by the registrar. Section 5101, Rev. St. provides: In the order
for a dividend the following claims shall be entitled to priority, and to
be first paid in full in the following order: (1) Fees and costs of the
proceedings; (2) debts to the United States; (3) debts to the state; (4)
wages due to any operator, clerk, or house servant to an amount not ex
ceeding $50 for labor .performed within six months next preceding the
first publication of the notice of proceedings in bankruptcy. Under a
literal application of this provision the petitioners could have no claim.
The first puhlication of the notice of the proceedings in bankruptcy was
made after the adjudication in February, 1877, 16 months after petition
filed instituting the proceedings. Indeed, a literal application of the pro
visions of this subdivision would exclude similar charges in very many
cases of involuntary bankruptcy, certainly in all contested cases. Be
tween the filing of the petition and the final decision in contested cases
six months will frequently elapse. When it is considered that these
claims are highly favored by the act, being in the same category with
the expenses attending the proceedings, and with debts due the public,
coming next after these last, a construction making them a dead letter
in so many instances cannot be the correct one. Proceedings in invol
untary bankruptcy generally come on the respondents suddenly, and
without warning. No time is given for preparation. The business is
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shut down at once, and all operators and laborers, a class who live from
day to day, are thrown out without 'resources. The purpose 01 this pro
vision is to protect them. The literal construction defeats this intent.
Again, everything relates back to the ,filing of the petition. Only debts
existing then are provable, and no claims can be paid out of the assets
which did not exist at that time. So these petitioners are without rem
edy. Pending the proceedings they cannot sue their claims, and if they
did, and the adjudication be subsequently declared, their action would
be nugatory. See cases collected by Bump on Bankruptcy, 172. The
true construction of this section is that in computing the time the period
intervening between the institution of the proceedings and the final adju
dication must be disregarded. Thi>: is in analogy with the rule prevail
ing in like cases. Whenever there is a legal inability to sue, the period
of such inability is never reckoned in the currency of the statute of lim
itations. The ProieciO?', 9 Wall. 687; Adger v.Alston, 15 Wall. 555; Inre
Eldridge, 2 Hughes, (U. S.) 256; Hanger v. Abbott, 6 Wall. 532; Montgom
ery v. Hernandez, 12 Wheat. 129. Theassets largely exceed the preferred
claims. It is ordered that the scheme of the dividend be amended, and
that each of the petitioners whose claim is $50, or less, be paid in full,
and that to such of them as hold claims exceeding $50 there be paid,
respectively, the sum of $50, with leave as to the remainder of his claim
to come in pro rata on the amount for general distribution. Costs of
these proceedings payable out of the estate.

DALY v. BRADY et aZ.

(Circuit Court, S. D. New York. June 19,1889.)

COPYRIGHT-FILDrG TITLE.
There is no copyright in a dramatic composition entitled "Under the Gas

Light: A Drama of Life and Love in These Times," when the printed copy
of title tiled under the copyright act reads, "Under the Gas-Light: A Ro
mantic Panorama of the Streets and Homes of New York."

In Equity. Application for injunction.
S. H. Olin, for complainant.
A. J. Dittenhofer, for defendants.

WALLACE, J. It is to be regretted that it must be held that the com
plainant has not a valid copyright to his dramati<; composition, "Under
the Gas-Light: A Drama of Life and Love in These Times," because the
copy of the title deposited by him in the clerk's office of the district
court reads, "Under the Gas-Light: A Romantic Panorama of the Streets
and Homes of New York."'1'he title to a copyri~htispurely statutory,
and a performance of the conditions imposed by the laws of congress is
indispensable to its creation, and to the existence of any literary prop-
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erty.in tbe .publis~ed, work" . iW'hea,ton iV.; Pe~er~, 8 Pet. 591 ; Merrell v.
Twel' 104. U. S. 55;7,.,~;moJ;lg tb:esecon,ditiol1s. thl3 .'statutesreqQire the
deposit of a printed'cppy. of ,theti;t.le of thework,'before ,publica'tion in
the proper office''"'7''''''fol'me~ly the office of th~ clerk of the district court
of the district of. theres~dence of the autrar, and now the librarian of
congress. ,A. literaloompliance is not requisite; a. substantial compli
ance ii;!. Callaghan y. ¥yers, 128.D. S. 617, 9 Sup. Ct. Rep. '177.;
Donnel/ey v.Ivers, 20 ;Blatchf.. 381,18 Fed. ~~p. 592; Bakel' v. Taylor, 2
Blatehf,82; Jacksonv. Wa~kU1,29 Fed. Rep. 15. A verbal difference
between the registeredJitJeand the published title would not necessarily
invalidate the copyrig4~);.but:when the variance is so material that the
substantial identity l!etween th,e two titles is doubtful, and might de
ceive the public into,the belief that they refer. todifferent publications
and themes, it is fatal. It is patent that there is such a material vari
ance in the present case unless a;J.lthe title, except "Under the Gas
Light," can be disregarded. This is not permissible. It will hardly
do to segregate w4at the author has designated and deposited for regis
try as the title of his work as a unit into parts, and treat one part as
the name and the other as descriptive matter, and eliminate the latter
as a part of the title. If such ..an analysis were ever permissible, it
.could not well be made in the present case, because it is impossible to
<liscriminatebetween what is the, .descriptive matter and what is the
name. The drama might have been called "Under the Gas-Light," or
~'A Drama of Life and Love in These Times," or"A Romantic Panorama
of the Streets and Homes of New York," and either designation would
be equally appropriate as a name or as descriptive matter. When two
such names or descriptive terms are incorporated into the title, each be
comes an integral part of it, and it may be as reasonably contended that
one part of the title can be dropped out as that the other can be. The
motion for an injunction is denied.

SANBO~N MAP & PUB. Co. v. DAKIN. PUB. Co. et al.

(Circuit Court, N. D. California. June 10, 1889.)

1. COPYRIGHT-!NFRINGEMEMT.
Complainant sold a copyright insurance map to l;I. & 1r1.. who employed'

defendants to correct it. by reason of changes from time to time in buildings,
etc., affecting risks. Defendants, in making such corrections, used pallters
on complainant's map, and retraced portions of said map, and in some in
lltances reproduced whole, sbeetsof said map, by relithographing it. Held
that, while def~ndant~C,oUld corr~ct the map' by putting thereon their pasters

.of such correctlOps, neyertheless It was an mfrmgement to retrace any ma-
:terIal part of complainant's map, or to' reproduce :auy material part thereof
in making such correctioUlj. '

2,. SAME-llIrJ,UNCTION-:-:-AccQUN,TJNG1',' . !....
Complainant, in such case,'is ehtitled to an interlocutory decree enjoining

further infringements, 8.Ild to an aCCQunting for damages.
~ .,. ,

In ,Equity. Itlfr~ng~w.J~nt.qf,~9Pyright. Application for injunction.
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Langhorne « Miller, for complainant.
Van Ness & Roche, for defendants.
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SAWYER, J., (orally.) This is a suit for the infringement of a copy~

right of a map showing the improvements on property and on the sur~

rounding property as affecting the risks for the benefit of fire insurance
companies, so that they can have the map at hand in their offices, and
know the character of their risks, which are noted on the map. This
map is copyrighted by the Sanborn Map & Publishing Company. That
company sold a copy of its map, or book of maps, I should say. (each
page covers one or more blocks,) to Hutchinson & Mann. Hutchinson
& Mann made corrections on it, as the risks changed from time to time,
and they procured (the defendant) the Dakin Publishing Company to
go over the field, note the changes, and make the corrections on the map.
That company made the corrections by putting on pasters, showing the
changes made, on the map which Hutchinson & Mann had purchased
from the Sanborn Map & Publishing Company, and often by retracing and
reproducing portions not changed' by pasters. It is claimed that defend
ants, at the request of Hutchinson & Mann, had a right to do that. The
owners certainly had a right to do anything they pleased with the map
purchased from complainant so far as making changes and putting on
pasters is concerned; but they did more than that. They reproduced
portions of the map, sometimes nearly a whole sheet. When the cor
rections were so many that they found it cheaper and better to make out
a sheet than to make the corrections on it by pasters in the book, they
did so, and then relithographed it, and reproduced the page, multiplying
the copies, and often, doubtless, sU)'Jplying the copies to other companies
having cOll1plainant's maps <:ir book of maps. While they had a right to
put on pasters, cut the map to pieces, and destroy it, they had no right
to retrace or reproduce and multiply any material part of the map. In
some instances they took whole sheets, made several changes in them,
relithographed those sheets soamended, and 'used them and doubtless
furnished them to others to use,.' If they can do thl;l,t on one sheet, they
can do it on two, three, or fouf, and finally reproduce the whole book,
availing themselves of the plaintiff's works /j,S to all except the changes.
If they can reproduce it once, they can do it a dozen times. If they can
do it for one man they can do it for every insurance company, and mul
tiply the work indefinitely to the great injury of the owner of the copy
right. In my judgment the reproduction, the retracing, or relithograph
ing of any material part of the map is an infringement of the copyright.
To the extent of the reproduction of complainant's work, defendants are
'liable for an infringement, and there must be a decree restraining them
from so infringing. There will be a reference to the standing master to
ascertain the profits in pursultnce of these suggestions~. It is an infringe
ment to retrace or reproduce -any material portion of the map. The
mere putting on of the pasters lind destroying the sheet, without repro
ducing any part of it, I do not 'think is an infringement. An account
ing will be 'taken in accordanbe' with~that principle.
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GUARANTEE TRUST & SAFE-DEPOSIT. CO. et al. v. NEW HAVEN GAS

LIGHT Co.

(air~uit Court, fl, Con'1e~ti~p.t. July 8,1889.)

PATENTS F(lR INVENTION~-Nov·~.r,Ty-tLI'UMINA'l'INGGAS PHOCESS AND ApPA
RATUS.

Letters patent No. 167;847, .issued September 21, 1875, to Thaddeus S. C.
Lowe, for an "improvement in rrocess of and apparatus for the manufacture
of illuminating or heatin~ gas,' contain a process for the manufacture of wa
ter·gas, containing but little nitrogen. The presence of nitrogen in illumi·
nating gas is deleterious, ~ud wl)en: it amounts to 9 per cent. or more, it
amounts to a serious fault. The feature of the process consists in producing
the gas in a close chamber,-that is, one from which the air is excluded,-or
by an alternating. as distinguished: from a continuous, process. All of the
essential apparatus was old,exoept the fixing chamber, which is so arranged
as to be heated internally by the products of combustion that escape from
the generator and envelop the refractory material. Held that, as the inven
tion introduced a very desirable advantage into the process of making illumi
nating gas, by which the expense is greatly lessened, the facts that the older
inventions, which are now claimed to be susceptible of being modified by
mere mechanical skill into the one in question, remaitled without modifica
tion until the patentee made it"and that his improvement at once commended
itself to those skilled in the art, are sufficient to show patentable invention.

In Equity. Bill for infringement of letters patent.
B. F. Thurston and E. N. Dickerson) Jr.) for complainants.
John R. Bennett, for defendant.

WALLACE, J.. This suit is founded upon the patent granted to Thad
deus S. C. Lowe, No. 167,847, ·dated September 21, 1875, for "im
provelinent in process. of and apparatus for the manufacture of illumi
nating or heatii1g gas.": The complainants allege infringement by the
~efendant of the first claillj1 of the patent. That claim is as follows:

"(1) For .the manufacture. pf illuminating and heating gas, the process of
which consists of dropping or other:wise admitting in limited quantities, con
tinuol1s1y or i.ntermittently, h.rdroc~rbon oils or other carbonaceous substan
ces, liqUid or soild, onto the top of.a thick massof coal or other carbonaceolls
substance, in a state of incandescence, in a, close chamber previously heated
by direct internal combustion, with or without the introduction of steam,
and then, for the purpose of superheating and fixing the gases of said cham
ber, passing them from saiq,qhamber into and through a second chamber,
which also has been prev~,ously heated by direct internal combustion, sub
st~ntially as set forth.". . .

This claim i~eludes two inveLltions, each of which is a process in the
sense that it involves the treatment of materials by successive steps con
ducted by means of ~ combination of devicf\s. Each process involves
the use of apparatus which consists essentially of a cupola or generator,
a·superheater or fixing ChI1Iu,1;Jer having specified characteristics, and cer
tlJ,in pipe connections f9r i~1troducing air, or. air and steam, into the gen
.erator, and canying th~ gases generated there to the superheater. The
.superheater is. fillep. with .refractory material, such as loosely-laid fire
brick, and iEl heated by the hot gases which are produced in the gener-
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ator. One process oftheclaiill1and the process which it is: alleged is
etnployed by the, defendant" is for the manufactur.e of water-gas. This
~,an intermittent Pl'o~ss. !nthis,process, anthracite or bitu'minous
coal; or other solid car.bopaceous substances, are intoduced into the gen
erator and bropghtto a high state of incand'escence by the passage through
it ofacunent of air. The products of combustion which are there
generated pass down ,through apipeunderneath the fixing chamber and
then proceed upward through the fixing chamber, envehJping the refrac
tory material therein by the aid of an air supply introduced at its base.
When the carbonaceous matter in the generator has reached a high state
of incandescence, the currents of ail' are discontinued, both at the gen
erator and the fixing chamber, and steam is introduced at the base of
the generator. The steam, acting upon the incandescent carbon, is de
composed, and a gas composed of hydrogen and carbonic oxide is
evolved. At the upper part of the generator, or anywhere on the pas
sage of this gas to the fixing chambel', a liquid hydrocarbon is intro
duced into it, and becoming volatilized passes with the other gaseous va
pors through the pipe into the fixing chamber, where they are converted
into permanent gas. After a time, the action of the steam upon the in
candescent carbon in the cupola will have so lowered the temperature
that the manufacture of gas cannot be successfully continued. and it be
comes necessary to discontinue the current of steam, and to renew the
supply of ail', in order to again bring the carbon in the cupola to a high
state of incandescence and heat up the contents of the fixing chamber.
The gas made by this process consists of hydrogen, carbonic oxide, and
a variety of hydrocarbon gases, and contains but little nitrogen. The
presence of nitrogen in jJ]uminating gas is deleterious, and when it
reaches the extent of ~ percent. becomes so objectionable as to be a se
rious fault. The feature of the process therefore, which consists in pro
ducing the gas in a closechamber,-that is, one from which the air is
excluded,-or by an alternating, as distinguished from a continuous,
process, is of controlling importance. The second process of the claim
is one for producing an oil-gas. This process differs from the other in
that no steam is introduced into the generator. This process is included
in the claim, because the claim contains the words "with or without the
introrluction of steam." This language has no sensible meaning unless
it is intended to embody a process in the claim which is referred to in
tl1e specification as follows: "In case where gas extremely rich in carbon
is desired, the same will be best produced by omitting the steam and
generating the gas from oils alone, using the generator, a, either alone or
in conjunction with the superheater." It is not alleged that this process
is employed by the defendant, and the question of the novelty of t'he
process has not been referred to in the testimony of the expert witneSSes.
If it were void for want of. novelty, it would. be necessary. for the com
plainants to file a disch;dmer, and bydoing so their right to recover for
infringement of the other invention.of the claim would not be.affected,
except as ,respects costs.. Tuck v. BrarnlriU, 6 Blatcbf. 95; Taylor v.
1rcher, 8 Blatchf. 315. .Asthe poi:p,thas not heen made, and as it is
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not charged that the defendantl'1ses this 'process, this process does nt>t
require further consideration. .ltis! plain upon the proofs that the de
fendant does employ the first process of [the claim. The issue is upon
its patentability. The gist of the invention in. controversy consists in
the use of a new apparatus for the treatmient of the materials from which
the gas is made. 'fhe same materials' had previously been treated by
the same series of steps, in the same drder of succession, to produce a
similar product. It was old to make illuminating water-gas by first
producing a non-illuminous gas by the action of steam upon incandes
cent fuel, then adding to this gas hydrocarbons, and converting them
into vapor or gas, and then passing this mixture throngha fixing cham
ber; and apparatus of various kinds for performing these operations was
old. All the essential apparatus of the patentwaa old, and had preVi
ously been used for carrying out these several steps, except the fixing
chamber; and that differs only from previously used fixing chambers in
that it is so constructed and arranged, in relation to the generator, that
it is heated internally by the products of combustion that escape from
the generator and envelopthe refractory material, instead Of being heated
by an external fire.. Under ihesecircumstances, the novelty of the in
vention consists in the novelty of ;cornbining the fixing chamber of the
patent with the other devices with which it is to be employed. It is
plain, upon the proofs,that the patentee was the first to ernploy a fixing
chamber in combination with the other parts, which enabled the prod
ucts of combustion that escape from the generator during the operation
of "blowing up" -iofix or render permanently gaseous the mixture of
hydrocarbonicoxide and hydrocarbon 'vapors prouuced in a close cham
ber.

A number of prior patents are relied upon by the defendant to defeat
the novelty of such a combination. The case would have been much
simplified, and the court'relieved of nluch unnecessary labor, if all but
two of these patents had been omitted from the record. The patent to
Harkness of 1874 describes a process which is in all essentials the pro
cess and apparatus in controversy, except that the fixing chamber is are
tort· fired by external heat. The English patent to Siemens of 1864
describes apparatus for converting carbonaceous matter into combustible
gases, and for their application to the heating or fusing of metals and
other substances. The apparatus cohtains a superheater which is a cham
ber in which fire-bricks are loosely piled, to which' the gas produced ~n

the generator escapes, commtmicating heat which will be communicated
to the'nextportion: of gas which paSsesthl'ough the superheater. The
gas made by this process contains 61 per cent. of nitrogen, and the super
heater of the apparatus is not intended or n'sed as a fixing chamber in the
ae11se of that term as used in the complainant!;' pat~nt. It is USed to su
perheat :agasprodncedby combustion, 011 its way to a furnace where it
is to be used in heating or fusing metals, ·etc. The other patents relied
upon by the defendant are 'moreterilbte from the invention than the
HarkneSs patent. The patent to Arbos'of'1863 describes apparatus iIi
which the fixingichamberis heated exterimlly, and the gas is made by
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R.<;lontinuous process in which air is constantly blown ~nto a bed ,of coals.
The British pat,ent of 186& to Benson.& Valentin~d~scribes apparatus in
w4icp t4ere areemploye<;ltwodistinctandseparate ~reS.. The first or'
thes.e is a fire in.whichairis admitted at the bottom ofthe combustion
chamber. Th,e products of combustion are passed th~~ugh a secon,d fire,
maintained by a separate current of air. The.product of the first fire is
II ~nixture ·of nitrogen, carbonic acid, carbonic oxide, and hydrocarbon
gases and tarry matters. The object of the second fire is to destroy the
tarry matters which are p:resent. The process Is a continuous one, and
the gas made by it is not a practical gas for illuminating purppses, onae
count of the quantity of nitrogen which it inevitably contair!s, derived
from the two fires supplied with air; and the products of the first fire are
not passed through a second chamber which has been previously heated
by direct internal combustion. The patent to Lowe of 1872 involves
the use of a generator in which bituminous substances are maintained in
aatate of slow combustion by the action of currents of air. A distilla
tion of the bituminous matter takes place above the fire, and the com
bustible gases result. These gases, mixed with the products ofcombus
tion, pass to a superheater which is heated externally. The process of
this patent is an air process in which the fixing chamber is heated ex
ternally, and the product is a gas which is very rich in nitrogen. It sd
fices to say of the other patents which have been relied on in the argu
ment for the defendant that the Blair patent describes an air process and
an externally heated fixing chamber; and, in the apparatus of the Kirk
ham patent and of the Saund ers patent, there is no fixing chamber.
None of the patents. except the Harkness patent, describe inventions for
making the proQ.uct of thecomplainants' process. They were all directed
to the production of gas differing essentially in the quantity of the nitro
gen present,and involve the air process, or the continuous, as distin
guished from the intermittent, process. But the process of the Harkness
patent was directed to the production of the gas of the complainants' pat
ent, made in a close chamber after tha air has been excluded, and, as
has been sain, involves every essential step and detail of the process of
the complainants' patent, except the use of a different fixing chamber.
The patent-office rejected the claim now in controversy as void for want
of novelty,. until ,it was so amended as to limit it to a process in which
the fixing chamber used was one" previously heated by direct internal
combustion." V,e1:J plainly, the prior state of the art required this lim
itation to be made, in order to confine the claim to the realinvention of
the patentee. The novelty of the claim accordingly turns upon the ques
tio.n whether novelty is Present or absent in the substitution of t;1e fix1ng
chamber described. If it did not involve invention to introduce such a
fixing chamber in the app~ratl;lsorHarkness, there is no novelty in the
invention claimed, .

It «annotpeSliLfely affirmed that those&killed, in the art, having the
$iemens paWnt ,~~fore them,; would derive an~ rna~rial assistance. from
i.t in'devising thefi~ing chamber of the complainantB~pll.tent. The Sie
mens appara~u$,is, ~esigned and used in a process of gas-making in which
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the gas has no hydrocarbon vapors to be ~roken up and flied. Hydro
carb6ngnses and vapors are' destroyed if exposed toa too high tempera
ture; andtne Siemens patent does not seem to offer a suggestion to as
sist an expert to ascertain that the. superheater could be practically em
ployed'ihtreating hydrocarbon gases as they are required to be treated
in the fixing chamber of the Harkness process, or the process of the com
plainants' patent. One of the experts for the complainants testifies, in
substance, that the Siemens superheater was not designed to perform the
fundtiotlil ofafixing chamber; that "fixing" in gas-making is a term
which is unquestionably limited to cracking up condensible hydrocar
bon vapors into permanent hydrocarbon gases to effect a chemical de
composition, destroying one set of substances not suitable for illuminating
gas, and creating another set of substances extremely valuable in illu
minating gas; a.nd that no such materials or products occur in the Siemens
opel1ttion, lUld no such chemical changes result in the regenerating cham
ber of the Siemens apparatus. The patent is no more an anticipation of
the present invention than the Harkness patent is. Any prior appara
tus which would not produce the same results as the apparlltus of the
present invention cannot be substantially the same apparatus. The pat
ent shows that a secondary chamber through which gas from a generator
passes can b,eheated by placing refractory material within it to be envel
oped by the gas. To this extent it is of some value, as showing the use
of appliances, in principle like those of the complainants' patent, for a
cognate purpose; and beyond this it is not valuable. The Harkness pat
ent exhibits the'present invention more nearly than does the Siemens
patent, but the Harkness patent is not an anticipation of it, because the
parts of the apparatus i,n combinatio"1 do not operate in the same way to
produce the sam~,tesultt'. lnvention was not necessarily absent in mak
ing the substitution(\[ the fixing chamber of the patent for the fixing
chamber of Harkness because 'Siemens had previously used his device
to superheat a different gas. It would have been absent if the Siemens
device had beenobviollslyadapted to supply the place of the externally
heated fixing ch,a'mber in the' tHarkness appara'tus. But the inquiry is
whether th~ adaptiibilityofthe Siemens superheater to fix the gas of the
Harkness patent was seffcevident to the intelligence of those skilled in
the art. 'Ififhad,beeri,""1}y was not the snbstitution made? It intro
duced verydesirbHe advantages into the' proc~ss of making .illuminating
watercgas,.'fhe, experts on both sides concede 'that the fixing chamber
of the pateht: icanbe heated more economically and more quickly than
the ifixingchambers which were previously used as in the Harkness ap
paratus, or.insirrlllar appamtus. , .If the 111aking of this change had been
an obvious thing, falling within the range of ordinary mechanical adap
tation, it'l:s 'probable that those skliled in the art wduldhave sought to
avail them.selves o{ its adVIl.lltages; yet, as appel.lrs by the prior patents
in the record, the more expensivl;l Ih~thdd of fixing 'ttle gas in retorts
heated by6J(ternal fires was everywhere followed:,'Tbevarious manu
facturers in this country whow€re making gas abcording ·to the Tessie
du Motayprocess, and usingtheaxternally nredretort, didncit discover
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what it is now asserted was an obvious thing. The fact that the older
organizations which it is now claimed were susceptible of being modified
by mere mechanical skill into the apparatus of the patent remained with
out any such modification until the patentee made it, and his improve
ment when made was so useful and valuable. as to commend itself at
once to those skilled in the art to which it relates, is sufficient to resolve
any doubt whether the improvement embodies invention in favor onhe
patent. A decree is ordered for the complainants.

PHILADELPHIA NOVELTY :M:ANUF'G CO. V. Rouss.

(Circuit Court, S. D. New York. July 8, 1889.)

1. PATENTS FOR INVENTIONS-REISSL"E-HAIR-CRnIPERS.
Complainant's original patent embraced hair-crimpers of two kinds,-one in

which the fabric is stitcbed to tbe soft metal core: tbe other in wbicb tbe
fabric is fastened to tbe core by a metal fold, made by turning over the tbin
edges of tbe core, or of a strip of sbeet-Iead inside the fabric over the core.
The original contained the clause: "I also modify my invention in various
other equivalent ways, such as would suggest themselves to any intelligent
mechanic," etc. The reissued patent contained claims for fastening tbe fabric
to the core by cementing them together. fJeld, that the reissue was invalid,
being an expansion of the original, and embracing a new, invention,

2. SAME-REISSUE-LACHES.
If it be conceded that the inventions claimed in the reissue were described

in the original, then, such claims being expansions, and more than three years
having elapsed after the original was granted before the reissue was applied
for. the doctrine of laches applies, and tbe delay must be held unreasonable
in the absence of explanatory averments in the bill.

In Equity. Bill for infringement of patent. On demurrer to bill.
Joshua Pusey, (H. F..Penton, of counsel,) for complainant.
John.J. Jennings, for defendant.

W ALI.ACE, J. All of the claims of the reissued patent in suit are for in
ventions not shown or suggested in the original patent, with the exception
of claims 5 and 6. The invention of the original patent embraced hair
crimpers of two kinds,-one in which the fabric is applied to the soft metal
core by stitching, and another in which the fabric is fastened to the core
by a metal fold made by turning over the thin edges of the core, or of a
strip of sheet-lead inside the fabric over the core. Two of the claims
(the third and sixth) were for the core separately, with modifications,
and all the others were for the core with the fabric attached to it in one
of these specified ways. The specificatibn of both the original and the
reissued patent closes with this clause: "I also modify my invention in
various, other equivalent ways, such as would suggest themselves to any
intelligent me9hllnic to meet special requirements." It is insisted now for
the complainant that fastening the fabric to the core by cementing them
together is an equivalent mode of fastening them to stitching or turning

v.o9F.no.4-18
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iJ;l t~~ .1llteraledges ()fthe cor~ orit~ sUPl1Wting ~trip. Clai?llj·l,,: 21 ,?,
4, aql11 are expansions .of c1;aims of t4~ ;original, appareJ;ltJ,y lnten~~d. tR,
er;l.lbrace the cemented ffisteJ;\iIlg,inthe claim-s,as well,as th~fastemngby

stitching;or: turning over tp.e edges of the ,metal. If it is true, as argued,
that this is, only the introdu.;lti9P of an I;\q\livalent into the daims, it was
wholly l,mnecessarYi and it D;lay re~sonably be assumed that the patent
office did not .so consider it. It must be held that thes.e claims were de
signed to expand the claimsof the. original, and take in inventions which
are not found in the original, arld are therefore invalid. If it should be
conceded that the inventions now claimed were dr-scribed in the original
patent, then, as the claims of the reissue are expansions, and more than
three years elapsed after the original was granted before the reissue was
applied for, the doctrineof.la~he$applies; and the delay must be held
unreasonable in the absence of any explanatory averments in the bill
accounting for ~t. lVollensak v. Reiher, 115 U. S. 96,5 Sup. Ct. Rep.
1137. The special demurrers to the bill are sustained. As the principal
controversy has been upon the matters raised by these demurrers, costs
are allowed to the defendant. The general demurrers are not sustained
because, unless the patent is invalid for want of novelty, the fifth and
sixth claims are good, and entitle the complainant to a decree for infringe
ment; and the court cannot decide as matter of law upon the face of the
patent without the aid of extrinsic evidence that those claims are desti
tute of inventive novelty.

THOMPSON et al. v. A!I'.ERICAN BANK-No'1'E CO.

(Oircuit Oourt, ,So n. New York. June 28,1889.)

PA.TENTS FOR INVENTIONS-S.rAPLE·DRIVING MACHINE-INFRINGEMENT.
Complainants' patent was a combination of an inclined and retreating anvil

to sustain the wire of a staple while being bent, and to sustain the staple
whilebeing driven, withthe bender·foot and driver, in a wire-stapling machine.
The bender·foot boxed the prongs of the staples on all but their inner sides,
while the inclined and retreatinj:( anvil filled tbe space between the prongs,
retreating. from the crown a~ it was p.riven, and thus the prongs were sup
ported at all points while being dri:ven. Held infringed by a machine in
which the anvil was the same in shape and operation except that it did not
fill the space between the prongs entirely to the crown, where support was
unnecessary.

'In Equity. On bill for infringement of patent.
Horace f3arnard, for complainants. .
H .. D. Donnelly, for defendant..
, .', . '"", ',' -1 ..' . , 'it, ,

WHEEUllR, .J. The pl:ltent in.this ca.se was before. this court in Thornp
aon v.Gildersleeve, 34 Fed. R~p.43, apd the validity of th.e thjrq claim
was theresu.st~ined. It was ~ain before this court, on the,same ques
tion ofinfringement that ishere ,now, in Thompson v. Bank-Note Co., 35.
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Fed. Rep. 203. On account of doubts expressed in other cases, as to
whether the device in q.uestion is an infringement of the combination of
that claim, the matter has been fully heard and considered again now.
Thompson v. Supply Cb., 38 .Fed. Rep. 112~ That combination is of an
inclined and retreating anvil, so called, to sustain the wire of the staple
while being bent, and to support the staple while being driven, with
the bender-foot and driver, in a wire-stapling machine, operating sub
stantially as described. By the operation of these parts, wire staples are
bent and driven through the material being stapled, without having
holes first punched for the prongs of the staples. This had not been
done before this invention. The bender-foot and driver, operating as in
former machines. are here without question. The presence of the in
clined and, retreating anvil of the combination only is denied. The
bender-foot boxed the prongs of the staples on all but their inner sides,
and prevented their crippling in any other direction. The inclined and
retreating anvil of the patent, after supporting the wire for bending by
the bender-foot, by filling the space between the prongs, and retreating
out of the way of the crown as the staples are driven home by the driver,
supports the prongs on their inner sides, and prevents their crippling in
that direction. Thus the prongs of staples of very slender wire are
steadied in place and driven into the material. This invention underlies
the use ·ofthe anvil for this purpose, and covers all forms of it based
upon theinv€mtion. Railway Co. v. Sayles, 97 U.S. 554. In the ma
chine of Thompson v. Gildersleeve the anvil was in two parts, one far sup
porting the wire while heing bent and the other for supporting the prongs
while being driven. Both were inclined in shape, and (me retreated in
one direction after supporting the wire in being benti'and the other re
treated in ihe0pposite direction, supporting the prongs as it went,both
making room f-or the crown of the staple. Together these two parts con
stituted the inclined and retreating anvil of the patent, different in form,
but accomplishing the same result in the same wav. In the machine
of this case now in question, the part of the anvil which supports the
wire while being bent is precisely the same in shape and operation.
The other part fills the space between the prongs in width, and supports
them on their inward sides, and prevents them from crippling in that
direction in precisely the same manner, and retreats out of the way of
the crown of the staple in the same way. It does not fill the whole
space between the pl'ongsof the staple in height to the crown, and does
not support the prongs in that place while being driven. Support in
that place is not necessary, and this difference appears to be wholly im
material. All the support against inward crippling of the prongs fur
nished isby the same means, operating in substantially the same way.
This is 'none the less an infringement, because more support is not fur
nished, especially when all that is useful is furnished. The conclusion
reached,ll:ftergoing over the whole ground again, is the same as that
reached :before. '

Let there be a decree for a: continuance of the injuriction, and for an
accountjwith costs. .'.
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D013S0N et .al. v. CUJ3I,EY. '

(Oircuit o.ourt, S. lJ. New York. June 19.1889.)

PATE;NTS 'FO~ INvENTIONs-INFRINGEMEKT.'
. Banjos made under letters patent issned April 3, 1883, to E. J. Cubley for

improvement in banjos, in whicb the parchment rests directly on a rim con
sisting of a metal sbell, in form like the old wooden rim, but differing from
any rim previously made, and producing by such rim distinctive musical
l?roperties, do not infringe letters patent issued May 17, 1873, to C. E. Dob
Son. for an improvement consisting of a ring, either of metal or wood. to
ease the wear of the parchment against the rim, and improve the tone of the
instriJment; nor do they infringe letters patent issued November 18, 1881, to
Henry C. Dobson, whose improvement consists of a metal ring between the
parchment and a rim of wood and metal, and which eases the parchment, as
does the ring in tbe first patent, and produces a metallic illusical sound.

In Equity. Bill to restrain infringement of patent.
Arthur S. Brown and Albert Comstock, for complainants.
Edward P. Wilder and Howard Henderson, for defendant.

WAT,T,ACE, J. The question in this case is whether banjos made con
formably to the patent to Edwin J. Cubley, dated April 3,1883, are an
infringement of the patents granted one to Charles E. Dobson, dated May
14, 1873, and one to Henry C. Dobson, granted November 18, 1881,
for improvements in banjos. The banjo of the first Dobson patent con
tainsa dome-shaped ring, interposed between the parchment and a
wooden rim. The ring maybe of metal or of wood, and serves to ease
the wear which the parchment is l'\ubjected to when the rim has an an
gular edge, and to improve the tone or resonance of the instrument.
When the ring is made of metal, it imparts a metallic tone to the instru
ment. Ifmade of wood,as it may be by the patent, itia doubtful whether
the musical properties of the instrument would be improved. Whether
the ring is made of metal or wood, the amount of material used will af
fect these properties. In easing the· wear upon the parchment what is
done by the ring was as well accomplished practically by the wooden
rims, which were previously used, havipg the edge rounded where it
came in contaelt with the parchment. The banjo of the second Dobson
patent has a metal ring formed with two downwardly projecting flanges,
interposed between the par.chment and a rim composed of. wood and
metal. . The ring is curved at the part which comes in contact with the
parchment, and therefore serves to ease the wear upon the parchment
similarly.with the ring of the first patent. So much of the ring is out
of contact with the parChment that it. has a vibratory movement, and the
ring thereby imparts a bell-like tone to the instrument; and the further
this free portion extends beyond the pointof contact with the parchment
the more emphatic will pe the metallic ringing orbell~likequality of the
sound. Not only is thE' ring an element of each of the claims in contro
versy in both of the Dobson patents, but its peculiar form is essential in
each invention in producing peculiar musical properties of the instru.
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ment. These are varied in each by the dimensions and form of the ring,
and in the banjo of the second patent the combination of wood and metal
in the rim ,is a factor. The banjo of the defendant does not infringe
either of these patents, because it has no ring. In this banjo the parch
ment rests directly on the rim. The rim consists of a metal shell, made
by turning over the edges of a piece of sheet metal. If a piece of sheet
metal were turned over the old round-edged wooden rim, so as to com
pletely inclose it, the rim of the defendant's banjo would be produced.
As respects form. it is the old round-edged wooden rim. As, however,
it is made of metal, and is hollow, it differs from any rim which had been
devised previously. It cannot be doubted that these differences impart
distinctive musical properties to the instrument. Of necessity, such an
instrument differs as essentially in the character and quality of its musi·
cal tones from either of the Dobson banjos as the Dobson banjos differ
from one another. There is no identity of parts or of result in the sev
eral instruments. The invention of Cubley has as much originality as
either one of Dobson. The hollow rim of his banjo is not an equivalent
for the solid rim and the ring of Dobson, because it was not a known
mechanical substitute for them, and does not effect the same result. The
bill is dismissed, with costs.

CONSOLIDATED BUNGING ApPARATUS CO. et al. v. H. CLAUSEN & SON

BREWING Co.

(C,rcuit Court, S. n. New York. June 21,1889.)

1. PATENTS FOR INVENTIONS-PROCESSES FOR MAKING BEER-NOVELTY.
The first and second claims of letters patent No. 215,679, granted to George

Bartholomae, May 20. 1879. are. as follows: "(1) The process of preparing beer
for the market, which consists in holding it under controllable pressure of
carbonic aeid gas when in the' kraeusen' stage, substantially." etc. "(2) The
process oftreating beer when inthe kraeusen stage, which consists in holding
it in a vessel under automatically controllable pressure of carbonic acid gas,
substantially," etc. Held, that these processes are invalid for lack of novelty.
The vent-bungs known as the "Shaefer Buug," the "Guth Bung," the "Bach·
man Bung," and others are the vent-bung of this patent, in the sense that they
have ~he same functions, and are automatic valves designed to control tbe
pressure of the gas, and were used commercially in many breweries between
1861 and 1876; 'being applied to shavings casks after the beer had reached the
kraeu8en stage, and, before the end of that stage,for controlling the pressure
of the gas.

2. SA}TE-INFRTNGEMENT.
The tbird claim of the patent, viz., "the process of preparing and preserving

beer for the market, which consists in holding it under controllable pressure
of carbonic acid gas from the beginning of the krae~I,sen stage until such time
as it is transferred to kegs and bunged," etc., must be limited to the application
of the apparatus at the beginning of the kraeusen stage, ~"nd is not infringed
by defendant's apparatus, which, though the same vent-bung as that of the
patent, is not applied until several days after the kraeusen has been intro
duced; the beer in the interval being allowed to work out of the bung-hole of
the shavings cask.
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In Equity. Bill for infringement '9fletterspatent No. 215,679. On
final hearing.

For a full description of this patent, see the opinion of the supreme
court in Fermentation Co. v. Maus, 7 Sup. Ot.Rep. 1304. 'See, also,
same case in 20 Fed. Rep., 725.

Banning &: Banning &: Payson, for complainants. Josiah Sullivan, C.
P. Jacobs, and B. F. ThuTswn, for defendant.

WALLACE, J. This suit is founded upon letters patent granted May
20, 1879, to George Bartholomae, as assignee of Leonard Meller and Ed
mund Hofman, inventors, for an iniprovement in processes for making
beer. The application for the patent was filed Febl'uary 12,1879. The
patent has eight claims, four of which are in controversy in this suit.
These claims are as follo\'18:

"(1 ) The process Of preparing beer for the market, which consists in hold
ing it under controllable pressure of carbonic acid gas when in the' kraeusen'
stage, substantially as set forth. (2) The process of treating beer when in
the kraeusen stage, which consists in holding it in a vessel, under automat
ically controllable pressure of carbonic acid gas, substal).tially as described.
(3) The proc'ess of preparing and preserving beer for the milrket, which con
sists in holding it under controllable pressureof carbonic 'acid gas from the
beginning of the kraeusen stage until such time as it is transferred to kegs
and bunged, substantially as described. (4) The method herein described of
preserving beer in a marketable condition after it has passed the kraeusen
stage, which consists in holding it under pressure of carbonic acid gas; said
pressure being automatically regulated by a counteracting hydrostatic press
ure, substantially as described."

These claims relate to the treatment of the beer in the shavings cask
after it has been drawn from the ruh casks, and after the kraeusen in the
beer has been ll.dded to produce the secondary fermentation during which
the beer is to be ripened and clarified and prepared for market use. The
term" krcietwen stage," as that term is used in the claims, is the period of
active fermenhltion in the shavings cask induced by the introduction of
the kraeusen in'to the old beer,' and this period ends when the beer be
comes clarified and brilliant. It begins as soon as the active secondary
fermentationeom,rnences. The ", holding" the beer"under controllable
pressure," me~#opedil;t, the claims,q,escribes thell1eans by which the
pressure is controlled, consisting of a vent~bUlJg applied to the shavings
cask, WhiPl1 vetit~bung is of the ki.nd particularlydescriqed in the speci
fication, or any other self-acting valveadapted to control. the gas and per
mit or prevent,its-escape at llnypredetermined degree of pressure.

Aside from the language of some of the claims themselves, the general
statement ofthe nature of the invention, and the description of the bung
ing apparatus, the patentdoas not point out specifically how the pro
cesses of the claims in controversy are to be pract~ced. The sped.fica
tioI).seems to assume that iUs' only necessary to describe the apparatus
used- in order to enable any pers0.n skilled in the art of beer-making to
Use it sb as to carry out the processesdaimed. Inferentially, the speci
fication suggests that the processes claimed involve holding the beer Ull-
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,d.er.the.:gaspressure duril1,9, the whole period of}he shavings cask ~tage,

begmmng as soon as the s~condary fermentatlOn becomes suffiCIently
active to. cause the beer to flow through the bung-hole of the cask and
the gas to escape,aI)d enqing when the beer IS rell,q.y to be drawn off for
market. This is to be implied because the specification states that, the
"cask beillg closed, none of the beer wastes by running over, and the
foul smell and washing of the casks al1q: cellars areavoided," and "the
escaping carbonic acid g~s does not settle in the ~rewing cellars to en
danger life." Referring to this part of the !3pecification when the patent
was considered by the supreme court in Fermentation Co. v. JI.1aw;, 122
U. S. 413, 7 Sup. Ct. Rep. 1304, the court said: "This. is fairly to be
read as a statement that the beer is to he thus treated during the whole
orits subjection to the ~havings cask stilge of the process, whether in one
closed cask or in two or more closed casks connected. together. The state
ment is that the cask or casks are to be closed; that is, closed throughout
the shavings cask stage of the process, and kept during that process un
der automatically controllable carbonic acid gas pressure, generated either
by the mild fermehtation of the beer, or artificially. It is also stated that
none ofihe beer wastes by running over, and that the foul smells and
washing of the casks and cellars are avoided, and that the escaping car
bonic acid gas is conducted to the open air. These consequences cannot
follow, nor can the advantages of the invention set forth be fully availed
of, unless the casks are closed from the beginning of the shavings cask
kraet!scn stage."

There is nothing in the specification to restrict the scope of the first
or second claims to a process for holding the beer under pressure at any
particular period of the kraeusen stage, or for any length of time during
that stage, or for treating the beer according to any special conditions.
They are broad claims for processes, respectively, in which the control
lable pressure is applied at any time during the kraeu8en stage; the only
difference between them being that the first includes pressure, whether
applied automatically or not, while the second is restricted to automatic
pressure. The limitations expressed in the third and fourth claims
emphasize the interpretation of the first and second as claims for pro
cesses without any limitation or condition in respect to the pressure
period. These claims must therefore be deemed as claims for the pro
cess of treating the beer whenever it is in the kraeu.sen stage, by holding
it under the pressure of carbonic acid gas, by means of the vent-bung
applied to the shavings cask. The third claim is for a process of like
treatment, in which the pressure is applied at the beginning of the
kraeusen stage,-that is, as soon as the fermentation is active,-and is
maintained tIntil the beer is ready to be drawll; off for market. The
fourth ,claim is capable of two interpretations. It may be construed as
one for the proge&s of the third claim continued after the beer has be
come ready for market, to' preserve it in good condition, or as a claim
for a process of treatment which doe~ not begin )lUti1 the end of the
kraewsen stage. . The latter seems the 1;ietter construGtion.

It is. doubtful whether the first twoclaifns are not invalid upon the
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faGe of the patel}t, as being merely for the funct~ons of the bunging ap
paratus. Unless the lnethod of using such apparatus was so well known
as not to require to be pointed out to those skilled in the art, the spec
ification is insufficient; and, if it was so well known that description was
not necessary, there is no novelty in the claims. However this may be,
these claims are invalid upon other grounds. Their novelty is negatiwd
by evidence which establishes beyond any reasonable doubt the prior
public use in this country of the' respective processes claimed more than
two years before the application for the patent was filed. The evidence
is overwheln1ing that thevent-btings known in the record as the" Shaefer
Bung," the "Guth Bung," the "Bachman Bung," and others, which are
the vent-bung of the patent in the sense that they have the same func
tions, and are automatic valves designed to control the pressure of the
gas, were used in many breweries during the period between the years
of 1869 and 1876. Some of them were used in large numbers, and
they were applied to shavings casks after the beer had reached the
kraeusen stage, for controlling the pressure of the gas. The proofs es
tablish ttat in some instances these vent-bungs were used before the end
of the kraeusen stage, but generally they were used after the active fer
mentation had subsided, when it was desired to hold the beer in the
shavings cask for some period of time before drawing it off for market.
The testimony of Mr. Sturm, a highly intelligent witness, shows the use
of an equivalent vent-bung as early as 1861 in two breweries in Indian
apolis. The bungs were designed and made by him at the request of
the brewers by whom they were used; they were used, not experiment
ally, but commercially; were applied to the shavings casks before the
active fermentation had subsided in the beer: and were intended and
used to prevent the gas from escaping into th~ cellar, and the foam and
yeast particles from running over the cask.

This evidence not only defeats the novelty of the first and second
claims, but also the novelty of the fourth ~laim, unless that claim is
merely a restatement of the third claim in different phraseology.

The complainants have failed to establish infringement by the defend
allt of the third claim of the patent. The Eureka vent-bung which the
defendant employs differs in details of construction from the vent-bung
partictllarly described in the patent, but is the vent-bung of the claim,
becau'se it performs the function of holding the beer under automatic
gas pressure. But the testimony for the complainants does not show that
the defendant has applied this apparatus in its brewery at the beginning
of the kraeusen stage inthe treatment of ~hebeer, and the testimony for the
defendant is explicit that the apparatusas it has always been used there
is not applied uhtil several days after t,he kraeusen luis been introduced,
during which time the be~r .is allowed to work out of the bung-hole.
The direct testimony for thedefel1uant is consistent with probability, be
cause it appears tha:t,.as commonly used by brewers, the bunging ap
paratus particularly' described in the patent) and equivalent apparatus,
is not applied until the beer has been allowed to clean itself for a few
days of the kraeusen stage. Mr. Schwartz, one of the expert witnesses
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for the complainants, states that,as a practical brewer, he would not
use the apparatus of the patent until the kraeusen stage is somewhat ad
vanced; and that it is desirable to allow the beer to work out of the cask
for a few days, and thereby eliminate the bulk of the impuri"ties, before
applying the apparatus. He states that,although some brewers apply
it at the beginning of the kraeusen stage, brewers generally do not, but
find the best results are obtained by allowing the active fermentation to
proceed a few days before doing so. There is considerable other testi
mony in the record to the same effect as respects the use of this appa
ratus and of the several other equivalent devices. The proof seems
clear that the defendant has used the Eureka device in just the same way
in which the Guth vent-bung was used in its brewery in 1875, and just
as the Meller and Hofman vent-bung was used in its brewery during the
time it was authorized to use that device. The bill is dismissed, with
costs.

ROOT v. THmn AVE. R. Co.

(Oircuit Oourt, B. D. New York. July 8, 1889.)

1. PATENTS FOR INVENTIONS-CABLE-GRIP-INFRINGEMENT.
Letters patent No. 160.757, granted to William Eppelsheimer, March 16.

1875, are for "an improvement in clamp apparatus for connecting street-cars,
etc., with endless traveling devices." (cable-car grip.) Claim 2 is as follows:
"In combination with the lower jaw, I, the transverse bar, 0, with its ver
tical rope supporting pulleys, P, substantially as described, "-the transverse
bar being simply a pulley carrier. Held infringed by defendant's device,
which is the same combination except that there is no transverse bar, the
lower jaw taking its place as a pulley carrier, the pulleys being connected
with the lower jaw instead of the upper, as in the patent, and except a merely
formal difference in the movement of the lower jaw.

2. SAME-ANTICIPATION.
Complainant's patent, construed as a combination in which the jaw and

transverse bar are substantially such as are described, and in which the pul
leys and jaw co-act by the same mode of operation to perform theirfunction,
is not anticipated by the Hallidie patent No. 129,130, granted July 16. 1872,
which embraces the jaws and transverse bar. and in which the jaws are moved
towards each other by means of a wedge and hand-wheel.

In Equity. Bill for infringement of patent.
George Harding and George J. Harding, for complainant.
Frost &; Coe and Harry E. Knight, for defendant.

\VALLACE, J. The patent in controversy in this suit is No. 160,757,
granted to William Eppelsheimer, March 16, 1875, for "improvement
in clamp apparatus for connecting i"treet-cars, etc., with endless travel
ing devices." The complainant aileges that the defendant has infringed
the second claim of this patent. The claim is as follows:

"(2) In combination with the lower jaw, I. the transverse bar, 0, with its
vertical rope-suPlJorting pulleys, P, SUbstantially as descrilJed."
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This daini is for a combiMti()n,:h~ a grippiilg deviddorconnecting
astreet'-car or other vehicle ,with an endless moving rope or, <:able for
propelling the vehicle aloilg'rthe track, which consists 011 'hvo'elements:
(1) a movable jaw; and (2) aftransv'erse bar carrying pulleys., The spec
ification describes and the:drawings show a gripping device provided
with two jaws, one fixed and,'bne movable, the lower one of which is
caused by'suitable mechallisnl'operated from the car to advance towurds
the other and grip a cable l1mving upon pulleys between them, and to
recede and release the cable. The transverse bar" 0, described and
illustrated, 'has vertical rope supporting pulleys, one at each end, so lo
cated and arranged that the movable jaw can be raised and lowered be
tween them, and carry the cable resting on the pulleys into contact with
the fixed jaw when it is raised, andrelease it when the jaw is lowered, so·
that the cable will' 'rest upon the pulleys. 'The bar is a longitudinal
frame, to which the pulleys are journaled and hell] in a fixed relation
to the movable jaw. This bar may be connected with the movable jaw,
so as to be partially rotated by the movernent of the jaw as it advanccs
to or recedes from the upper jaw; but this feature may be dispensed
with, and it may be secured irnmovably to the fixed jaw. The lower,
movable jaw and the transvel~se bar with the pulleys, constructed and
arranged substanti~lly as thus described, are the elements of the claim.
The function of the devices in this combination is to enable the pulleys
to support and carry the cable when tire jaw is lowered, and hold the
cable 'in sucb,'a:relationto the t,tajaws that the lower jaw, when raised
again, will restorilits contact ",:ith the upper or fi~ed jaw. The combi
nation is confined· to parts whichco-aet when the movable jaw is low
ered. The pateritee was not the fil'st to em ploy a jaw and pulleys as
parts of a gripping device for propelling the vehicleJ;ly an endless cable,
constructed and arranged so that the pulleys support and carry the ca
ble when the jaw is opened, and hold the cable in such relation to the
jaw that it is removed from the pulleys to the jaw by the closing of the
jaw. A combination of these parts, having these functions, is described
and showniin the patent to Anclrew S. Hal!idie,No. 129,130, granted
July 16" 187~., . The gripping-jaws of this patent are moved towards or
from each other by means of a wedge actuated by a hand-wheel. The
pulleys are oblique, (two at each end of the jaws,) operate in pairs, and
are carried by a transverse bar. When it is desired to stop the vehicle
the wedge is lowered sufIieicntly to free thejuws from the rope without
(hopping- it froth :the pulleys. The rope will then be carried' by the pul
leys at its ordinary speed, readyto be gripped when the wedge is lifted
by turning the hand-wheel, and the jaws are forced together. The Hal
lillie patent is the nearest anticiljat,ion of the invention claimed which is
shown in the prior state of the art as exhibited in the'record. Except
as showing devices which perform in combination the function of the
combination Of the claim, it is of no value. The other patents in tha
record, which have been addtwed by the defendant for the purpose of
negativing novelty, do not meri1Jattention. It is apparent from the
Rallidie patent alone that the cla.im in controversy does not extend to
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-evj3ry comhinl;ttion of pulleys and releasing jaw which will perform the
functions mentioned. Consequen~y the claim is limited by the con
struction ~mpressed upon it by the pm.or stlitte of the art, as well as by
its reference to the specification to a combination in which the jaw and
transverse bar are substantially such as are describE'd, and in which the
pulleys and jaw co-act by the same mode of operation to discharge the
function assigned to them.

The real question in the case ~swh~ther the gripl?ipg devices of the
defendant, which discharge the same functions, are substantially those
of the patent. The, gr~pping device of the defendant has no transverse
bar as a distinct and independent element of the combination, but the
lower jaw itself supports the pulleys. The lower jawisthe mowablejaw,
and when raised or lowered carries the pulleys with itself towards or
from the fixed,jaw. The pulleys are one at, each end of the jaw, and
have their upper faces on a plane above the jaw; When the two jaws
are in contact. the fixed jaw rests upon the linter jaw between the two
pulleys, and the seat of the fixed jaw is below the plane of tbeupper
faces of the pulleys. When the mO'lrablejaw is lowered ,the cable is re
leased from the grip of the fixed jaw, and rests wholly upon the pulleys;
and when this jaw is raised again the cable resting on the pulleys is held
by the grip anhe two jaws.. Plainly the lowerjaw does the work of the
transverse bar, and also of the lower jaw, of the complainant's 'patent.
The doubt is whether it should be considered as embodying .both a jaw
and a transverse bar, or should be deemed a single device which dis
penses with one element of the combination claimed. If the claim had
been one for the lower jaw and the pulleys, SUbstantially !Hl' described, it
would ,have appropriately specified the combination described in the
patent, and would have coyeredin term's the combination of the defEmd
ant. The transverse bar of the patent is nothing but a pulley carrier.
The movable jaw of the defendant's apparatus is a pulley carrier, besides
being a jaw. It supports the pulleys in the requisite location as respects
the fixed jaw, which is the only office of the transverse bar of the pat
,ent. If the transverse bar of the patent had been called a "pulley car
rier" in the claim, the movable jaw of the defendant's apparatus would
,answer the descriptive term. The lower jaw of the defendant's combina
tion does the work of transferring the cable from the gripping jaws to the
pulleys, and enables the pulleys to support and carry the cable when the
jaw is lowered. and hold it in such a relation to the two jaws that the
lower jaw, when raised again, will restore the contact of the cable with
the upper or fixed jaw, precisely as does the lower jaw of the combina
tion of the patent. The only difference between the two gripping de
vices is that the pulleys in the defendant's device are connected with the
movable jaw, while in the device of the patent they are connected with
the fixed jaw, and in the patented devices the movement of the lower
jaw to release the cable is 11 vertical movement both as respects the fixed
jaw and the pulleys, while in the defendant's apparatus the movement
of the lower jaw is a vertical movement asxespects the fixed jaw, but
.not as respects the pulleys. These are merely formal differences. They
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do not 'involv~ 'any inventive thought, arid' are immaterial as respects the
function and mode of operation of the parts of the combination., Tlu,
usual decree for an injunction and a:ccouriting is ordered for the complain
ant.

PENNS~LVANIA. DIAMOND DRILL Co.'/!. SIMPSON et al.

(Oircuit Oourt, lv. D. Pennsylvania. Junet3, 1889.)

PATENTS FOR INVENTIONS-INJUNCTION-CONTEMPT.
Where, upon motion after: final decree in favor of the plaintiff in a patent

cause for,a'nattachment against the defendant for contempt, it appears that
the device, the use of which is alleged to be a violation of the injunction, is
made under a patent granted since the decree, and it is not obvious that the
differences between it and the plaintiff's de.vice are colorable or immaterial,
and the question of infringement thus raised is new, and demands an inquiry
into the state'of the art prior to·theplaintiff's patent; and also involves the
construction of the claim of that patent,-the motion will be denied, and the
plaintiff left to assert his rights by an original suit. .

Sur motion for an attachment against the defend~nts for contempt, in
violating the injunction granted at final hearing.

G. G. Frelinghuysen, for the motion.
Edwin T. Rice, contra. .

ACHESON,:T. The claim of the patent sued on (the Frisbee patent) is
in these words:

"The combination, operating substantially as descriqed, of an annular core
lifter and a tube or ring con~tructed with a tapering recess in its inner sur
face."

The described operation i~:tpis:
"In operation, as the bit excavates the rock and the core enters D, [i. e.,

the core-lifter,] the latter first becomes stationary OIl the core, and is then
forced over it by the shoulder ,of the recess, C, the tube, B, revol ving round
D till the required depth is reached. When the drill-rod is withdrawn, D is
forced towards the small end of-the recess, clamping the core more firmly as
the tube, B, recedes, until it detaches the core from the solid rock."

The court has heretofore adjudged that the defendants infringed this
patent by the use of the CaseCof&-Lifter, in which the court found a com
bination substaatially thesB!llle as Frisbee's, operating substantially in
the manner described in his patent. Upon reference to the opinion of
the court (29 Fed. Rep. 288)'it'willappear that this decision was put,
not simply upon the ground .that the two devices, when in position to
act as core-lifters, opimitediil the same way,but in part upon the addi
tional facts that during the operation of boring each device clasped Of
hugged the core, and was' forced over it by the shoulder of the recess;
that in each the tubular rod revolved freely around the core-lifter unti~

the desired depth was reached; at1d that each was wedged tightly in the
tapering recesS by the upward pull of the drill-rod. But the core-lifter
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now employed by thedefendants, and the use of which, the plaintiff in
sists, is a violation of the injunction, is a device described in and cov
ered by letters patent subsequently granted to. Albert Ball, being No.
366,913, dated July 19, 1887, upon ap,plication filed November 13,
1886. In mode of operation this latter device differs from the Frisbee
core-lifter, and also from the Case device, in two particulars: First.
During the work of boring, the Ball device does not embrace or come in
contacLwith the core, but by an outward spring pressure clings to the
tube or oore-barrel, and partakes of its rotary motion. Secondly. The
Ball core-lifter is not forced towards the small end of the recess by the
withdrawal of the drill-rod. but is driven into the conical chamber, and
thus made to grasp the core by hydraulic devices brought into action by
the operator in charge of the boring machine. Now, I am not prepared
to declare that these diflerences are colorable or immaterial. They are
not obviously so. The decision of the question of infringement, here
for the first time raised, demands an inquiry into the state of the art
prior to Frisbee's invention, and involves, too, the construction of the
claim of his patent as limited by the phraseology "operating substan
tially as described." In cases of this kind a motion for an attachment
is not granted unless the violation of the injunction is plain and free
from doubt, (Refrigerating Co. v. Eastman; 11 Fed. Rep. 902; Smith v.
Halkyard, 19 Fed. Rep. 602,) and upon the whole I am of opinion that
the question whether Ball's patented device infringes the Frisbee patent
ought not to be determined upon such a motion as this, but only by an
original suit. Pump Co. v. Manufacturing Co., 31 Fed. Rep. 292. And
now, Jun~ 13, 1889, the motion for an attachment for contempt is de~

nied, without prejudice to any suit the plaintiff may bring to test the
question of Infringement involved in this motion.

SCOTT v.. FOUR HUNDRED AND FORTy-FIVE TONS OF COAL.

(District Oourt, D. Oonnecticut. June 29, 1889.)

1. SALVAGE-CO:\1PENSATION.
A·schooner laden with coal struck and sank in very dangerous water at the

entrance of Long Island sound, only the main rail being out of water. The
locality was an e:8:ceptionally bad one in which to save eitber vessel or cargo.
Libelant, the owner of a wrecking equipment, offered to save the top-hamper
for 50 per cent. of its value, if successful, and subsequently offered to save it
for 40 per cent., if he could have 75 per cent. of the cargo also as salvage
service. The agent of the vessel's owners accepted this preposition. The
libelant communicated this offer to tbe consignees and insurers, without re
ceiving any reply. Libelant took a lighter, a tug, and 12 men, and in 2 days
had the top-hamper ashore safely. He secured the services of a large steam
wrecking vessel, baving a foreman and two men, and with his own lighter and
tug proceeded to pump the coal out of the hull. After getting a small part
out, by the aid of the current the vessel was raised and, with difficulty,
gotten 8shorll on the same day. Shortly afterwards the coal wasTemoved.
The top-hamper alone was worth $800 to $1,000, and the schooner and bamper
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, wereworth$l,200tQ $1,500, and th~ coal was worth $1,575. The owners of
the vessel paid libelant'$'600 more thlih ~O percent. of his estimate of the value,
alid:the insuret6 offered him their interest intbe cargo fOI1 $600. The steam
wrecking vessel u$u,~ly ,earned ~100 ,per day, ll,Ild libelant paid her owners

, $600 for her servjces, which wereindispensable to the saving of the vessel
'and cargo. Held 'that,"considerfug' the pecunlary'risk and expense incurred
by libelant, he :should receive; $1:,000 for his salvage service upon the cargo.

'2; SAME-apPoRTIONMEI!i'l\ " ,
While. as a ,ge~e,:ral rule" the same J:atio of assessl¥~ntQf sllJvage service

should be applIed to all the 'property, the expense of slt'Vlngthe hull !!-nd 'car~
being so much gtelliler than that connected with the'top'hamper, a hlgherrate
of salvage shouldalsQ' bEl allowed. : ,.';; 'i :" " "

i. SAME. " ',... " . ,." " '
W!:IetJ:ier the vessel' owners' agent was authorized, to ,contract on behalf of

the o"'nersof the cargo as to the rate of salvage ofnot. 'the contract made by
him; by which he secured better terms fOI1 :t1e vess¢l at the expense of the
cargo, owpers, t~ndedto unfajrness~al1d should not be enforced.

In Admiralty. ,
Samuel Park1 for lipel:ant.
Walter a. Noy~~, for claiIr\ant.

SHIPMA,N, J . This i~alib~l for salvage. The schooner Josiah White
house, bound from Port ,Johnston to Boston with 445 tClns of coal, struck,
,about half past one o'Glock on ,Monday morning, (April 29, 1889,) on
the south-w~t part of, RaCE) Point,. the southwestern point of Fisher's
island, at the entrance of Long Island sound. The night was dark, and
there wai;! a thick fog. ,The cr~w were compelled to leave the vesseL
On the 29th and 30th ther.ewas ,a strong wind from the south south
west, and the sea was rough. ThE) vessel bilged llnd sank, and the main
rail was u,nder water. The'locality is rocky, and full of boulders, and
is an exceptionally bad place from which to save a vessel or cargo. At
this time the prospect of saving either was poor. On the mOl'1ling of the
30th Henry F. Kallock, the special agent of the owners, went to New
LOI\don and saw the libelant, who is the owner of steam-vessels and a
wrecking equipment, and makes wreck-saving his business, who offered
to try and save the top-hamper for 50 per cent. of its value, if succesi:lful.
'On the evening of that day he said he would endeavor to save the top
hamper for 40 per cent., in case of success, if he could have 75 per cent.
upon the cargo asa salvage service. This offer was accepted by Kal
loch, who had no express autbority from the owners of the cargo, or its
insurers. He telegraphed to the: consignees of the coal, but without re
ply. The libelant telegraphed to the shippers, oiiering to save the cargo
for 75 per cent. in case of su.ccess: They told him to telegraph the in
surers, which he did, and made the same offer. They made no reply.
On Wednesday the libelant went to the wreck with a lighter and 1 tug
:and 12 men. They took all the top-hamper from the wreck, carried it
to New London, and on Thursday put it ashore. He telegraphed to
Poughkeepsie for the steamer Chester, a large steam wrecking vessel,
with a large steam pump, which could pump coal. This vessel reached
New London on Friday evening, and on the next morning (May 4th)
went to the wreck with the libelant's lighter and tug. The Chester had
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two men and a foreman. The libelant had eight men. Afterpumping
about 20 tons of coal from the 'stern of the schooner, the current, which
is always strong at that part of the Race, struck her broadside. She
swung off and was towed into New London on the same day. She was
leaking. The libelant sent· divers under her to ascertain her injuries.
Steam pumps were employed to prevent her sinking. On May 9th the
coal was libeled, and was bonded and removed from the vessel on May
10th. The value of the top-hamper was $800 to $1,000. The value of
the vessel and hamper was $1,200 to $1,500. The owners of the vessel
settled with the libelant for $600. They paid more than 70 per cent.
of the libelant's estimate of the value of the vessel. The value of the
coal 'vas $1,574.70. The insurers offered to sell the libelant their inter
est in the cargo, subject to his lien, for $800. No other offer of settle
ment was ma:de. The Chest£'r was accustomed to charge, and did charge,
$100 per day from the time she left her wharf until she returned to it.
The libelant paid her owners $600 for her services. The undertaking
upon which he entered was an expensive one, and with little promise of
as complete and prompt success as he had, and could not have been ac
complished without the aid of appliances such as were on board the
Chester.' .

Without considering th£' question whether Kalloch had implied au
thority to represent the owners of the cargo, I think that the contract
under which Scott reduced his ·offer of 50 per cent. upon the top-hamper
to 40 percent., upon condition that he could have 75 per cent. of the value
of the cargo, if successful, was a contract which tended to unfuirness.
If the agent, who particularly represents the owners of the vessel, is per
mitted to obtain 1;>,etter terms for the vessel, by making a contract in re
gard to the, cargo which is favorable to the salvor, such a negotiation,
if allowed and sanctioned by the courts, would result in injustice towards
the absent party. The court is therefore not obliged to carry out the
agreement. The Vesta, 2 Hagg. Adm. 189; 1'heAlbion Lincoln, 1 Low. 71.

At the same tir,ne the lib.elant should receive large compensation. He
took a serious pecuniary risk upon himself. The expenses were onerous,
and he was ye~y fortunate in saving the entire cargo. A very competent
wi~ness for' the compla.inant testified that $1,000 or $1,200 would have
been a fair con~ract price for the attempted services to ves;;el and cargo,
without reference to a salvage service.. Under all the circumstances of
pecuniary risk arid expense to the libelant, $1,000 is a proper sum to be
allowed him forhis salvage service upon the cargo. It is true that, "as
a general rule"the court will not assess a di'fferent ratio of salvage upon
different partsof the property according to the labor expended upon
those paris, although it may do so if the justice of the case requires it."
The Albion Lincoln, 1 Low. 71. The assessment of $1,000 upon the
car~o IS a different ratio from that which the libelant accepted upon the
top-4amper, but the large expenses of the Chester were necessary to save
the hull and, cargo, while the services upon the top-hamper were far less
expensive. '. I think that the justice of we case requires that the differ
ence which the libelant recognized should be regarded, and that, if the:
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~mount of salvage upon the cargo should be cut down to 40 or 50 per
cent., the roesult would be inequitable. Let judgment be entered for the
libelant for $1,000, and costs.

THE BARRACOUTA.

CUMMING et al. v. THE BARRACOUTA.

(District Court, S. D. New York. July 3, 1889.)

SHIPPING-BILL OF LADING-NEGLIGENCE.
Chlorides having been shipped in barrels, instead of the usual carboys,

on their arrival a part was found lost by leakage. The bill of lading ex
cepted liability for leakage. Hela, that negligence in the ship must be shown
to render the vessel liaMe for the loss, and, the cargo appearing to be well
stowed, and no actual negligence proved, the libel was dismissed.

In Admiralty. Libel for loss of portion of cargo.
Arnold &; Greene, for libelants.
Wing, Shoudy &; Putnam and C. C. Burlingham, for claimants.

BROWN, J. The above libel is filed for the loss of a portion of the
contents of barrels of chloride, and 20 kegs of salt on a voyage from
New York to Trinidad, in December, 1887. The bill oflading excepted
liability for loss from "leakage," "effect of climate," and "heat of holds,"
and forbade "liquids or goods capable of doing damage being shipped,
without the nature of their contents being conspicuously marked on the
outsic'e of each package." It is evident from the testimony that the
loss arose from leakage, and it is incumbent upon the libelant, therefore,
to prove negligence on the part of the ship. The weight of evidence
shows that such chlorides have heretofore been mostly shipped in car
boys. In this case castor-oil barrels were used, and between 600 and
700 pounds were put in each barrel. The use of barrels, if safe, is
doubtless much more economical and less subject to breakage. The
evidence shows that barrels have been employed to some extent, while
some large dealers are wholly ignorant of such use, and testified that
barrels were improper and un~afe packages. The correspondence be
tween the parties seems to indicate that the barrels in this case were tried
to some extent as an experiment. .Without regard to these circumstan
ces, however, I think the libelants fail to establish any such negligence
on the part of the ship, as is necessary to a recovery. The Invincible, 1
Low, 225. The goods were well stowed in the hold, being undisturbed
by a hurricane of great violence. Four barrels were found 'empty, or
nearly so, when discharged, ha"{ing the heads bulged outwards. The
evidence also shows that therest of these packages leaked, while the
rest of the cargo in the hold was in perfect condition. .There is. 110 proof
of improper stowage, and t~e only reasonable inference that can be
drawnis that the barrels were illstl'fficient for the weight put into them,
and for chemicals of such a quality as they contained. . No negligence
beillg established, the libel must}e dismissed, with costs.
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DOYLE et ai. v. BEAUPRE et ai.

(Circuit Court, N. D. New York. July 25, 1889.)

289

REMOVAl. (IF CAUSES-TUrE OF ApPLICATION.
Under act Congo March 3, 1887, (as corrected by act Aug. 13, 1888, 25 St. at

Large, 433,) giving a right of removal "at the time or any time hefore de
fendant is required by the laws of the state or the rule of the state court" to
plead to the complaint, where defendant under the Code of Civil Procedure of
New York was compelled to answer by October 10th an application for re
moval made November 19th, was too late, though under section 542 defendant
might have filed an amended answer during that time.

At Law. Application to remand cause.
John N. Beckley, for plaintiffs.
Townsend, Dyett &; Einstein, for defendants.

COXE, J. The plaintiffs are citizens of New York; the defendants of
Minnesota. The action was commenced in the supreme court of this
state to recover $1,250. The complaint was served August 31, 1888.
Under the provisions of the Code of Civil Procedure the time to answer
this complaint expired October 10, 1888. An answer containing a
counter-claim for $3,000 was served October 7th. The plaintiffs served
a reply to this answer October 11th. The cause was removed to this
court November 19, 1888. The plaintiffs now move to remand upon
the ground, inter alia, that the removal was too late. In this position
they are right. The provision of the Code (section 542) permitting
pleadings to be amended does not aid the defendants. The language of
the act of March 3, 1887, (corrected by the act of August 13, 1888, 25
St. at Large, 433,) which provides that the cause may be removed to
the circuit court "at the time or any time before the defendant is required
by the laws of the state or the rule of the state court in which such suit
is brought to answer or plead to the declamtion or complaint of the
plaintiff," is clear and explicit. It cannot be construed to mean that
the cause may be removed at any time before the expiration of an indef
inite period contingent upon an answer containing a demand for affirm
ative relief and a reply thereto. The time to answer the complaint ex
pired October 10th. In default of an answer on that day the plaintiffs
were entitled to judgment. An answer having been served, the removal,
40 days afterwards, was too late, notwithstanding the fact that during
that period the defendants might have served an amended answer.
Manley v. Olney, 32 Fed. Rep. 708; Dwyerv. Peshall, Id. 497; Railroad
Co. v. HOl~8ton, ld. 711; Wedekind v. Southern Pac. Co., 36 Fed; Rep.
279; Coal Co. v. Waller, 37 Fed. Rep. 545; HUl'dv. Gcre, 38 Fed. Rep.
537; Lockhart v. Railroad Co., Id. 274; Dixon v. Telegraph Co., ld. 377;
Kaitei v. Wylie, ld. 865. The m'otion to remand is granted.

, v.39F.no.5-19
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RIDDLE et' al. v. NEW YOiiK, L. E. & W. R. Co.
J

(Circuit Court, w:n. Pennsylvania. July 9,1889.)

COURTS-FEDER~I, JURISDIOTION-INHABITAN'l' OF DISTRIOT-CORPORATIONS.
Where a corporation, created by the laws of one state, by its officers or

agents, comes ihtoa j'uUicial district of another state, and there carries on
business,-for example, operates lines of railway therein and has there an
agent upon whom. under the laws of the latter state, process may be served,
-it is an inhabitant of said district, within the meaning of the act of congress
of March 3, 1887, and issuable in the circuit court of the United States of said
district.

Sur Motion to Set Aside the Service of a Writ of Summons.
George Shiras, Jr., for the motion.
James L. Black, contra.
Before McKENNAN and ACHESON, JJ.

PER CURIAM. This is an action brought for the recovery of damages
for the alleged violation by the defendant, The New York, Lake Erie &
Westem Railroad Company, of the act of congress to regulate commerce,
approved February 4, 1887. Two of the plaintiffs are citizens of the
state of Pennsylvania, and one of them is a citizen of the state of Illi
nois, and the defendant is a corporation constituted under the laws of
the state of New York. The grmind of the motion to set aside the serv
ice of the writ of SU1nmons is that the defendant corpo'ration "is not an
inhabitant of the Western district ofPennsylvania; and that this court
has therefore no jurisdiction in said' case as against the said company;"
In support of the motion the defendant relies upon ,that clause of the act
of congress, approved March 3, 1887, (24 St. at Large, 552,) and re-en
acted August 13, 1888, (25 St. at Large, 433, 434,) which provides as
follo:w~: '

"But no person shall be arrested in one district for trial in another in any
civil action before a circuit or district cOlirt; and no 'Civil snit Shall be brought
before either of said courts against any person by any original process or pro
ceeding in any other district than that whereof he is an inhabitant. but where
the jurisdiction is founded only on the fact that the,action is between citizens
of different s~ates suits Shall be brought only in the district of the residence
of either tIle plaintiff or tIl,e defendant."

The marshal's return, shows that the defendant company was sum
monedby service upon "Samuel Woodside,agent Qf said company, at
their office in the city of Pittsburgh;" and the plaintiffs' statement of
claim, ,which for the present purpose must be accepted as true, sets forth
that the defendant company is dciing business in the Western district Df

Pennsylvania, and has a permanent office in the city of Pittsburgh, in. said
district, wit,h au officer or a~ep~ duly appointed thereto in charge of the
defendant's business; that under certain recited written traffic contracts
it acquired and possesses the right to transport freight over the lines of
the Pittsburgh & Lake Erie Railroad Company, which in part are lo
cated within said district; that the defendant's own railroad is in part
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constructed within said district,and .hasforyears past been, and is now,
operated by thedefendant company, \yith offices established thereon and
officers appointed th~reto, regularly and permanently in charge of the
business on said line of road; and, further, that the defendant is, and
from about May 1, 1883, has been, the lessee of the New York, Penn
sylvania &. Ohio Railroad, which in part is constructed through said dis
trict, and that the same has since been, and now is, operated by the de
fendant company, with offices permanently established thereon, and of
ficers duly appointed thereto; :in charge of the business thereof. Such
being the facts, we are called upon to decide whether the defendant com
pany is exempt from suit brought in this court.

Without uIl:dertaking to cite the numerous cases (federal and state)
bearing upo~ the subject, we think we are safe in saying that it is now
firmly settled that when a corporation created by the laws of one state
voluntarily comes, by its officers or agents, within the jurisdiction of an
other state, and there engages in business, it becomes amenable to the
process of the courts of the latter state, if the laws thereof make provis
ion to that effect~ In one of the cases (Insurance Co. v. Duerson, 28
Grat. 630) it was declared by the court of appeals of Virginia that the
corporation, for the purpose of being sued, is to be considered as having
a domicile in the state where it has thus voluntarily located; and in the
case of Insurance Co. v. Woodworth, 111 U. S. 138, 145,147,4 Sup. Ct~

Rep. 364, the supreme court of the United States did distinctly hold that a
company incorporated in one state, by doing business and having an agent
upon whom service may be made in another state, may there acquire
another domicile, so a'l to give locality there to a debt on a policy of in
surance as the foundation of administration in the latter state. That the
defendant corporation is suable in the courts of Pennsylvania, and that
such service as we have in this case would be a good service in the courts
ofthe state, is undeniable. Hagerman v. Slate Co., 97 Pa. St. 534; Act
March 21, 1849, (Punl. Dig. 355.) What good reason, then, is there
for exempting the company from suit in a federal court sitting in Penn
sylvania? Can it be supposed that such was the intention of congress?
Under previous laws a person was suable in any district in which he
might be found. Although he might have been a mere sojourner in, or
was simply passing through, the district, he was liable to be served
therein with process from a federal court. This was the mischief which
congress intended to remedy by omitting from the act of 1887 the words
"or in which he shall be found." But, clearly, under the provisions of
the act of 1887, if a citizen of a state, without changing, or intending to
change, his citizenship, becomes an inhabitant of another state, or, in
other words, has his domicile or fixed residence therein, he is suable in
the latter state by original process from a federal court. Parker v. Over
'man, 18 How. 137. Now, in our judgment it was not the intention of
the act to make any distinction in respect to liability to suit between
natural persons and corporations. As a corporation is a" person" within
the meaning of the act, so, also, may it be an "inhabitant."

Under the facts of this case we are clearly of the opinion that the de-
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fendant corporation is an inhabitant of the Western district of Pennsyl~
vania, within the meaning of the act of congress of 1887, and therefore'
that this court has acquired lawful jurisdiction of this suit. We are
aware that our conclusion is at variance with that of Judge LACOMBE

in Filli, v. Railroad Co.,37 Fed. Rep. 65, but, on the other hand, we
are in accord with the decision of Judge MAXEY in Zambrino v. Railway
Co., 38 Fed. Rep. 449, and we may add that the opinion in the latter
case is so full in the citation of authorities, and the reasoning of the
learned judge in support of the jurisdiction of the court is so convinc
ing, that we deem it quite unnecessary for us to discuss the question any
further. And now, July 9, 1889, thernotion to set ,aside the service of
the writ of summons is denied, and it is ordered that the time for the
defendant to answer the plaintiffs' statement of claim shall run from this
date.

SNYDER'S ADM'RS v. MeCO"MB'S Ex'x.1

(Oircuit Oourt, D. Delawa?'e. July 3, 1889.)

1. TRUSTS-DECLARATION-EvIDENCE.
A. had made at B.'s request a declaration of trust of certain shares of stock

in favor of C.. stating in the declaration that it was in accordance with an
"arrangemeut between A., B., and.C." This arrangement was shown to re
late to another matter. Afterwards, when pressed by C., A., while not re·
pudiating the trust. asserted C.'s interest to be a qualified one, subject to
B. 's debts. The evidence showed that. while A. may have considered his de
claration Ii- qualified one, it was not so treated by B. or C., and that C. refused
to acquiesce in the statement that it was so. Held, that an absolute trust was
established.

2. SA:~1E-BAR BY LAPSE OF TalE.
Where an express trust created by act of parties has been admitted by the

trustee to exist, but with a qualification, there has been no adverse possession
and the trust is not barred by lapse of time.

3. SAME-LIABILITY OF TltUS'l'EE.
The trustee of certain shares of stock sold very advantageously other shares

of the same stock standing in his own name. and transferred the trust stock
to same parties without consideration. When urged subsequently by the
cestui que tr,ust, whom he had not informed of either transaction, to dispose
of the trust stock, he, although in a position to know that its value wonld in a
few days be only nominal, dissuaded him from selling, alleging its great value.
Held, that the trustee was, liable for want of full and faithful performance of
trust, and that the cestui que trust was not compellable to receive worthless
shares in satisfaction.

4, SAME-MEASURE OF LIABILITY-CORPORATION STOCK.
A trustee, who has in had faith prevented a sale of his trust stock while it

was of value, is liable to his cestui que trust, in the absence of proof of market
value of shares when the sale conld have been made, and of the receipt of
any dividends or interest by the shareholders for the amount paid in, with
interest, from the time the trust was acknowledged.

O. SA}IE-CORPORATIONS-STOCK-EvIDENCE OF VALUE.
A sale of stocll: under conditions, among others, that the vendor would re

ceive it back at an advanced price, and offers to purchase and statements of
value, intended evidently only to inflate the stock, are not evidences of value.

1 Reported by ~Iarks Wilks Collet, Esq., of the Philadelphia bar.
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6. SAME-AcTION TO ENFORCE-RES ADJUDICATA.
An action had been brought by complainants' decedent against respondent's

decedent in another court, on an alleged contract by the latter that, having
in his hands $45,000 belonging to complainants' decedent, he would. on con
sideration oJ its not being then withdrawn, purchase a certain number of
shares of a corporation for him with it, and, if at any time requested, would
take back the shares and repay the money. The issues of fact being the ex
istence of the cuntract, and of qonsideration therefor, and being negatived,
held, that this action, though between privies of the present parties, was
not for the same cause of action as a suit to enforce a trust. and that the com
plainants were net estopped by the doctrine of res adjudicata,

7. SAME.
The refusal of the court. in the former action. to exercise its discretion,

conferred by legislature, and change the declaration into a bill in equity. the
suit being dismissed without prejudice to entry of new suit to enforce the
trust, the question here involved nowhere appearin~.does not estop the com
plainants.

In Equity.
The bill states, in substance, that Henry S. McComb, in his life-time,

held 800 shares, of the value of $1,000 each, in the Southern Railroad
Association, as trustee for C. Brown Snyder, and that he failed to ac
count for them, having converted them to his own use; and this suit is
now brought to obtain a decree establishing the trust, and for the pay
ment by the defendant of the value of the stock with its dividends, ac
cretions, etc., including an order for an accounting. The history of the
creation of the alleged trust is a very brief one.

On the 30th of June, 1868, an unincorporated company, called the
"Southern Railroad Association," was formed by McComb and others,
with a capital of $1,500,000. Among the subscribers to this capital
were Henry S. McComb, for $415,000, Josiah Bardwell, for $100,000,
and Henry S. McComb, trustee, for $60,000. The capital was Soon
afterwards increased to $2,000,000, and on January 14, 1869, the com
pany was incorporated under its oi'iginal name by an act of the legisla
ture of Tennessee, and was organized under its charter on the 21st of
the same month, with McComb as president. The following correspond
ence between Bardwell and McComb relates directly to, and contains the
first acknowledgment of, the trust in favor of Snyder:

"My Dear McComb: Will you please acknowledge that you hold in • tbe
Southern .Ass'n,' as trustee for [the beneut,] or, rather, for C. B. Snyder, that
am't of stock who yOll held as for me, Mr. i:5nyder having two months since
pd. me its cost and interest.

"Yours, truly, J. BARDWELL.

"Boston, Nov. 12, 1869."

"OFFICE OF II. S. MCCOMB, WIDnNGTON, DEL., Kov. 22, 1869.
"Josiah Bardwell, Es'1., care of F. Skinner & Go., Boston-DEAI{ SIR: I

send this (acknowlf'dgment as trustee) the tirst leisure moment after the re·
ceipt of your letter, and if it is lIOt inconformity with your wishes in llny
manner please return it to me with such instructions to be carried out as you
shall see disposed to make.

"Yours, truly, H. S. McCm!B. M."

JDe following is a copy of the paper inclosed in McComb's letter:

- -- - - -------
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"To whom it may concern: , Lhereby acknowledge to hold in the Southern
Railroad.Associatioll, as trustee for C. n. Snyder, under an a~rangement with
.Tosiah Bardwell, an originalsubscription of sixty thousand dollars, on which
seventy per cent. has been paid. This'notice is in, conformity with an ar
ranget'n'ent ~ade some two months ago between Josiah Bardwell, Co B. Sny-
der. andinyself. " . H. S. MCCoMB.• Trustee."

dnt~M acknowledgmeqt'Js '~tnemorandum in Bardwell's handwriting,
"Received Nov•. 23, 1869.", .

George Gray, Wm. a. Spruance; and Win. G. Wilson, for· complainants.
Bateli& Harrington and Wayne llfc Veagh, for defendant.
Before BR.'\'DL,EY, Justice, and WALES, J •

. WALES, J., (~fier stating the facts as above.) It is not denied that this
acknowledgment by McComb, at the time it was made, created a trust of
some sort in favor of Snyder, but it is claimed, on behalf of the defend
ant, that the :right of Bnyde.r to a' beneficial interest in. the trust stock was
su~ject to priorliens or incu.mbrances for. advances made by McComb ,to
Bardwell which were far in exc,6SS of the value of the stock, both at and
subsequent to the date of theacknowledi!;ment; in other words, that Sny-.
der's interest in the stock .was a contingent one, depending on the pay
ment of certain claims held by McComb against Bardwell, who was the
original cestui que tru8t, and that these claims have never been paid. An
issue offact is thus presented which can be determined only by a review
of theevidencej but, before entering upon any discussion of disputed
facts, a preliminary statement of uncontroverted matters in the cause will
materially shorten such discussion, and render it more intelligible.
There is no evidence that McComb ever repudiated or disclaimed this
declaration of trust. He did, however, when threatened with a suit, as
sert that Snyder's interest was only a qualified one, as before stated.
The assessments on the subscription for, the trust stock, as far as there is
any evidence on that subject, were paid by Bardwell; and certificates
Nos. 157 to 164, inclusive, for 800 shares, (increased from the original
600 by the increase of the capital of the association,) were issued to
Henry S. McComb, trustee, October 6. 1870, and these shares stood in
his name as trustee at the time of his death, December 30, 1881. On
November 8,1871, McComb sold and transferred 5,000 shares of the
Southern Railroad Association, belonging to himself, to the Pennsylva
nia Company, at $125 per share, and on the same day transferred to the
same company 5,000 other shares of the stock, including those standing
in his name as trustee. Upon the face of the transaction the transfer of
the second 5,000 shares was made without any money consideration, and
solely for the purpose of giving to the Pennsylvania Company the con
trolling management of the association; but by the terms of his agree
ments with that company McComb parted with and surrendered the pos
session of the trustee stock for the time being. It was out of his posses
sion at the time of his death, and was delivered to his executrix by the
Pennsylvania Company at about the time of the beginning of this suit.
It does not appear that any dividends were declared on the trust stock,
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$24,000
6,000

or that McComb derived any profit from its transfer to the company ex
cept that such transfer may have directly or indirectly enhanced the price
he received fOf his own stock. The Southern RailroadAssociation was
afterwards merged by consolidation in another company, ceased to have
an independent existence after July 1, 1874, aod thenceforward its stock
had a nominal value only. The consolidated lines went into the hands
of a receiver, and were sold by virtue of foreclosure proceedings on a
mortgage. The original object of the association was to obtain, by lease
or purchase, certain main lines of railroad between Chicago and New Or
leans, and thus control a large, if not the principal, share of the busi
ness of transporting passengers and freight between those important cities,
as well as between intermediate points. The scheme appeared to b~

feasible and attractive to the enterprising minds which conceived it, and
to the men who united in its execution, but it failed by reason of causes
not necessary here and now to relate.

Approaching the more debatable portion of the testimony, the first in
quiry relates to the understanding, or "arrangement," which was had
among themselves, by McComb, Bardwell, and Snyder, in reference to
the tl'l1st stock. McComb and Bardwell, acting independently, and some
times jointly, were large operators in railroad stocks and other securities,
and their personal relations, judging from the letters that passed between
them, were intimate and cordial. In the early part of 1869 they were
concerned in a joint speculation in the stock of the Chicago & Rock Is
land Railroad Company, to which Bardwell contributed $4.5,000, and
was to receive one-fourth of the. profits after all the expenses had been
deducted,as appears from the following receipt executed by McCornb :

"APL. 22, 1869.
"Received, Boston, April 22, 1869, of J. Bardwell, his three draft.s of $15,

000 each, 30, 40, and 50 days date, on Strang and Snyder, New York, being
in payment of one-fourth interest in 10,000 share transaction in the stock of
the Chicago and'Hock Island Railroad Co., to be managed by John F. Tracy,
as agreed between myself and said Tracy, through Smith, Randolph & Co.,
of New York, as brokers for the account of myself and Bard well.

"H. S. MCCOMB."

Annexed to this paper is the following memorandum:

"The three drafts mentioned in the foregoing receipt were paid by Strang
and Snyder, and by them char~ed to my account on their books, after the trans
action in the Chicago ann Hock Island Hailroad Company's stock was closed.
The whole or no part of the money or interest was returned to me, but $42,000
was applied to the snbscription to stock in the Southern Railroad Association,
for which amount I hold H. S. McComb's receipt, as trustee, dated Nov. 23,
1869. C. B. SNYDElt.

"Boston, J anual'y 23, 1870."

Assessments on the SUbscription to the trust stock were paid by Bard
well prior to McComb's acknowledgment, as follows:

July 8, 186.8. 40 per cent. on $60,000, or -
Jan. 10, 1869. 10 " " " "
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(Stock increased 33 per cent. or to $80,000.)

Jan. 2, 1869. 5 per cent... $80,000, ..
March. 2" 1869. 5 .. .. .. ..
Sept, 2U, 1869. 5 .. .. .. ..

$4,000
4,000
4,OUO

This statetnent shows that up to November, 1869, $42,000 had been
paid on the trust stock, and corresponds with the acknowledgment of
trust made by McComb. In reply to a letter dated October 25, 1873,
written by Eo F. Cutter to McComb, inquiring, "Are the interests of F.
S. & C. in the Southern R. Rd. Association, on which you advanced 60
M., still intact, and are they worth the loan and principal? How does
the 60M. of Mr. Snyder's stand affected?" McComb wrote, two days
later: "The South'n R.R. Association stands all right, and everybody's
interest stands upri~ht and square." Later on, on June 3, 1874, Sny
der applied to McComb for $30,000, either by way of payment, on ac
count, for the trust stock, or as a loan, with the suggestion that Mc
Comb could reimburse himself from the sale of consolidated bonds.
Bardwell urged McComb to comply with Snyder's request, but McComb
declined. It is evident, from the letters which passed between Mc
Comb and Bardwell and Snyder, at the time of this application, that
both Bardwell and Snyder understood and believed that Snyder's in
terest in the trust stock was represented by $42,000, and that Snyder
was entitled to at least that much of its value, without making any
allowance for the claims of other parties. Being further pressed for
money by Snyder, McComb wrote to him on July 21, 1874, that he
(McComb) held the trust stock as collateral for advances made to Bard
well and F. Skinner & Co., "which advances more than cover all th is
stock." In the same letter, however, McComb offered to send Snyder
$30,000 Southern Railroad Association paper, on condition that Snyder
would f'mrrender to him the written acknowledgment of the trust. Sny
der replied to this that "F. Skinner & Co. never had any interest in
the money you receipted to me for as trustee; neither had Mr. Bard
well, except that I agreed to share the profits of the transaction with
him after receiving the principal and interest at 8 per cent. per an
num; and it was as much to help him as myself that I asked you for
an advance. I cannot entertain your offer for a moment, but I will
assign my interest to parties who will take what they are entitled to;
no more, no less." The statement of Snyder's account with F. Skin
ner & Co. is produced in confirmation of what Snyder had written to
McComb:

"BOSTON, Novem. 20, 1874.
"C. B; Snyder. Esq.-DEAR SIR: On the 4th of August, 1869, we received

the sum of $44.709.38, and paid as follows:

June 29. 1869,
Octo. I,
Aug. 25, 1870,

- $37,580 00
2.305 44
4,100 00

$43,985 44
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-and Mr. Bardwell's note, due Sept. 2, 1870, for $4,172.58, lays under pro
test, as far as we know. The above receipt and payments being on account
of your subscription to the Southern R. Rd. Association.

"Yours, truly, EDM'D F. CUTTEH, of F. Skinner & Co."

Towards the close of the year, 1869, Bardwell became financially em
barrassed, although as late as September 15,1869, McComb had written
to him:

"The net of your account is $36,719.80, from which deduct payment of
$2,500.00, leaving due you, and subject to caIl, $34,219.S0. Shall I pay your
trustee call S. R. R. A., due the 20th jnst. ?"

On November 18, 1869, Bardwell executed a power of attorney to
transfer his own stock, 1,333 shares, in the association. The witnesses
Cross and Marsh testify to conversations had at different times in the
years, 1873, and 1874, between McComb and Snyder, in which McComb
represented the stock of the association to be of great value, and advised
Snyder not to part with his interest. Henry Mulliken. another witness
for the complainants, acquired an interest in the association, in 1868, for
$10,000, which eventually represented 174 shares of stock, for which
McComb, in the spring of1873, offered him $25,000, and in the autumn
of the same year $17,000, both of which offers were declined.

The testimony for the complainants, of which a general outline has now
been given, pcints tothe conclusion that the acknowledgments of Novem
bel', 1869, created an unqualified trust in favor of Snyder for at least the
quantity of stock represented by $42,000; nor is there any evidence to
the contrary, excepting the unsupported statements of McComb, which
were founded on a misapprehension by him of his arrangement with Bard
well and Snyder. A court of equity would hesitate to enforce a declara
tion of trust, absolute on its face, if it was intended by the declarant,
with the knowledge and consent of the cestui q1te tl'1t8t, that the interest of
the benefidary was a qualified one, and subject to well-understood con
tingencies; but here there does not appear to be a reasonable doubt that
Bardwell and Snyder believed that Snyder was to be the beneficiary of
the trust stock for the amount of money which he had paid Bardwell
for it, without qualification, and the expressions used by McComb, in
declaring the trust, import the same thing. Col. McComb was a man of
superior intelligence and capacity, possessed of a large experience, ac.,
quired in the management of extensive business operations of different
kinds, and was fully competent to protect his own interests on all occa
sions; and if he failed, in this instance, in making this declaration of
trust, to guard against the loss of a collateral security, while he may have
deceived himself, his fault or mistake cannot be allowed to deprive an
innocent person of his rights. Bardwell requested him to "acknowledge
that you hold in the Southern Assn., as trustee for [the benefit,] or rather,
forC. B. Snyder, that amt. of stock who you held as for me, Mr, Snyder
having two months since pd. me its costs and interest." McComb, in
sending the required acknowledgment, wrote to Eardwell that" if it is
not in conformity with your wishes in any manner, please return it to
me with such instructions to be carried out as you shall see disposed to



make." It wHlbe observed that :Bardwell mad€' no allusion to,ahY'pre
vians bargain or 'arrabgement> but asked fcir a simple acknowledgment,
which MyCQmb mad~)ri his o}vn way; but prdpo~e'd to put it 1ft/any
(lther form that Bardwell might direct. The death Of Bardwell, in Oc~

tober, 1875, has deprive(l both parties to,the present suit of his evidence
on thisrnatter, except what may be gleaned from his letters to McComb;
and what he thought of the nature of Snyder's interest in the trust stock
may be seen from one of those letters, datedJune 24, 1874, in which he
wrote: '

"fleaT (}eneml McComb: I make transcript of memorandum for Snyder"s
benefit, undertaking to' carry out myself the verbal agreement I made with
you: 6 tiotes for $5,000 each; Southern Railroad Association, 4 mos., and 2
for $5,000 each, your indorsement, you to have the $42,000 Snyder's as col.
security, and I will sendyoll the satisfactory papers. I think you will send
them to my care for Snyder . * * *. Truly yours, J. B."

This does not look as if Bardwell believed that Snyder's interest was
sUbject to any lien or incumbrance, or he would hardly have proposed to
McComb to accept the trust stock as collateral security for further ad
vances. The reading of the whole correspondence prompts several ques
tions. Why flhould a capable and experienced man like Col. McComb
have made a declaration of trust, for the benefit of Snyder, in property
which was already held by McComb as collateral security formore than
it was worth? Did McComb and Bardwell contrive to deceive Snyder,
by luring him into the belief that the money which he had lent to Bard
well was safely secured by its investment in the trust stock'? Or did
McComb endeavor to allay all suspicion on the part ofBardwell and Sny
der by writing to Bardwell that, if the form of the acknowledgment was
not entirely satisfactory, he would reform it in any manner to please
Bardwell? To answer these questions consistently with the theory of
the defense, that Snyder's interest was only a contingent one, would, in
the light of all the testimony, reflect unfavorably on the intelligence or
.on the good faith of McComb. There is no impenetrable mystery about
this trust. The only trouble is that all the persons who were closely
.connected with and interested in the business are not here to explain
some of the minor details, but, looking at the facts contained in the evi~

dence and spread on the record of the case,there is sufficient proof to es~

tablish the trust as set forth in the bill of complaint.
Having disposed of this branch of the defense, there remain to be con

sidered the plea of the statute of limitations, and the defense of ?'es adju
dicata. It may be sufficient to say that, as between a trustee and his cestui
que trust, an express trust, :created by the act of the parties themselves, will
not be barred by any length ohime, for, in such cases there is no adverse
possession, the possession of the trustee being the possession of the cestui
que trust; This is elementary law, not without modifications, it is true,
but none of which are .applicable to the present case. Hill,Trustees,
264, and the c,Mes there cited; Prevost v. (;ratz, 6 Wheat. 497; Decouche
v. Savetier, 3 Johns. Ch.216;, Goodrich v.Pendleton, Id.390. As already
seen, there never was' any disclaimer of the trust. by McComb. He ad~
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mitted it, with a qualification; and no statute has been referred to by
which a trust, when once created, is barred by lapse of time. In fact
this defense was not insisted ort ill the argument.

But it was urged, with much ingenuity and with an imposing array of
authorities, that the matters now in dispute between the respective rep·
resentatives of McComb and Snyder have already been passed upon by a
court of competent juri~diction, and are therefore res adjudicata, and are
not now subject to be reviewed and decided anew by this court. To sustain
this defense evidence has been introduced of two separate actions insti
tuted by Snyder against McComb, to recover the money which Snyder
advanced to Bardwell, and which went into the trust stock in the hands
of McComb. The firstabtion was brought in the supreme court of the
state of New York, June 25, 1875, and was discontinued, January 19,
1876. The second action was begun, October 26, 1875, in the supreme
judicial court of Massachusetts, was heard by that court without a jury,
and resulted in a judgment in favor of the defendant, December 23, 1878.
The amended declaration in the Massachusetts action set forth that in
July, 1869, the defendant having in his hands the sum of $45,000 be.
longing to the plaintiff, promised the plaintiff, for the consideration of
leaving this money in defendant's hands, that he would purchase there
with a number of shares in the capital stock of the Southern Railroad As
sociation, and would cause certificates for said shares to be issued to the
plaintiff and to be delivered to him, and, further, that he would at any
time, when requested, take the said shares from the plaintiff and pay
him the sum of $45,000, with interest at the rate of 7 per cent. The
declaration further complains that, relying on the defendant's promises,
the plaintiff allowed the defendant to retain the sum of $42,000, but that
the defendant neglected to purchase the stock or to perform his promises,
etc. The issues of fact tried in that case were whether the plaintiff~nd
defendant therein made the contract declared on, and whether there was
any consideration for such a contract. The defendant's counsel negatived
'both these propositions, and relied on the acknowledgment of trust to
disprove the contract, contending that an action at law would not lie on
'such a paper, because the only scope and effect of such acknOWledgment
were to create a trust, for the enforcement of which a remedy must be
had in equity. Before judgment was rendered, a motion was made on
behalf of the plaintiff to convert the declaration into a bill in equity, under
the provisions of a Massachusetts statute which authorized the supreme
judicial court of that state to change a suit at law into a proceeding in
equity, at the discretion of the court, if such change be necessary to ena
ble the plaintiff' to sustain the action for the cause for which it was in
tended to be brought. The court denied the motioll, presumably on the
ground that the action at law had no relation to the establishmentofa
trust; but, whether such was the reason or not, the court exercised its
discretion in refusing the motion, without prejudice to the right of the
plaintiff or to his representatives to bring an independent suit in equity
to enforce the trust and compel its proper execution. The opinion of the
court makei'fno part of the record of the judgment; and it nowhere ap-

~._- - - -----
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p€ars that the question ~nvolved in the present suit was considered or de
cided :by .thatcourt.~fl,lchtestimony was given on tp.e trial by McComb
and Snyder, but their t~stimony was in relation to the existenc~ of the
contract between them as declared on, and not fQr or against the estab
li!lllmeI).t or a trust, which is the issue made by the bill and answer in the
oa,use now before tbis C9u,rt. Moreover, at the time of the trial in ~Iass

a.qhu'setts,Snyder was ignor;ant of important facts which are vital to the
&upport .of the present suit, and which were not discovered until after his
deatjl, particularly of the transfer of the trust stock to the Pennsylvania
Company, in 1871, and of the profitable sale of McComb's own shares at
the same time; nor bad he)~nowledge of the value of these shares, which
were not quoted in the stock exchange, or placed on the market for sale.
Res adjudicata cannot be pleaded as a technical estoppel, or be introduced
in evidence as conclusive, per se, except where there is both identity of
parties and identity of cause of. action. The rule laid down in the
Duchess of Kingston's Case, 2 Smith, Lead. Cas. (8th Ed.) pt. 2, p. 785,
is the accepted law on this subject, "that the judgment of a court of
concurrent jurisdiction, directly upon the point, is, as a plea, a bar, or
as evidence, conclusive between the same parties, upon the same matter,
directly in question in another court." The same parties who were liti
gants in the Massachusetts case are represented here by their privies in
law; but here the cause of action and the thing sued for are different.
In the former case the cause of. action was an alleged contract; here, the
object of the suit is to establish a trust. The acknowledgment of the trust,
which is the basis of the present suit, was used to defeat the action on
the contract. It thus becomes perfectly clear that the former judgment
cannot, under these circumstances, be pleaded, or used, to bar or estop
the complainants. 'fheapplicability of res adjwlicata, as a plea or bar, is
well explained in CromweU v. CQtmty of Sac, 94 U. S. 351, where the
court say:

"In all cases,' therefore, where it is &ought to apply the estoppel of a judg
ment rendered upon one cause of actitin to matters arising in a suit upon a
different cause of action, the injury must always beas to the point or question
actually litigated and determined in the original action; not what might have
been litigated and determined. Only upon such matters is the jndgment con·
clusive in another action."

In determjning the amount for which a decree should be entered, it
must be remembered>that Snyder, during his life-time, never claimed
more than tbe sum of $42,000, that also being the amount which Mc
Comb acknowledged to have been paid on the trust stock at the time he
made the acknowledgment, and there is no proof that Snyder paid any
assessments after that. It has not been shown that the stock had an as
certained market value, or that the holders of it received any divid.ends
or interest. The sale by McComb to the Pennsylvania Company was
made on certain conditions, among which was one that he would, at the
expiration of two years from the day of sale, if requested, take the stock
back at an advanced price; and his statements of its value, in the pres
ence of Snyder and others, were made rather to inflate the stock by giv-
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ing it a fictitious price, thanto name a figure at which he would be will
ing to purchase. He, however, had the use of the money which belonged
to Snyder by the assignment of Bardwell. It went into his estate, and
has not been accounted for, he having always refused or evaded an ac
counting, and it is only equitable that it should be restored with interest.

BRADLEY, Justice. I concur entirely with Judge WALES in the opin
ion just delivered. There is no question but that McComb held the stock
in trust for Snyder. The declaration of trust executed on the 22d of No
vember, 1869, is conclusive on this subject; and it is abRolute, having no
qualification whatever. The words are:

"I hereby acknowledge to bold in tbe Southern Railroad A.ssociation, as
trustee for C. B. Snyder, under an arrangement with Josiah Bardwell, an
original subscription of sixty thousand dollars. on which seventy pel' cent. has
been paid. This notice is in conformity with an arrangement made some
months ago between Josiah Bardwell, C. B. Snyder, and myself."

Whatever may have been the conditions and qualifications of the trust
existing while Bardwell had the beneficial interest, none are claimed in
this declaration as between McComb and Snyder. The plea that it was
to be held by McComb as collateral is an after-thought. No such idea
was put forward until seveml years after the declaration of trust was ex
ecuted. In all the conferences that took place between McComb and
Snyder about the stock, down to July, 1874, the former never suggested
that he held it as collateral, or that he had any claim on it. Collateral
to what? The pretense now is that it was to be collateral to the debts
that Bardwell, the original cestui que trust, owed to McComb. Then why
was not that condition expressed in the declaration of trust given to Sny
der? No reservation of any such right was made or hinted at. Besides,
what debts of Bardwell was it to be collateral for? All the debts that he
might ever owe to McComb? Or only those which were due when the
stock was subscribed for? The vagueness of the claim, as stated by Mc
Comb himself in his testimony, is strongly presumptive against it. What
evidence is there that Bardwell owed a dollar to McComb at the time of
the latter'H death? It seems to me that this claim to hold the stock as a
collateral paramount to the interest of Snyder as ce.stui que trust is unsup
ported by any sufficient proof. Assuming that the trust was an absolute
one, it is clear that the stock has never been accounted for to Snyder or
to his estate. The transaction in Chicago & Rock Island stock, in the
spring und summer of 1869, does not affect the case in the least, except
as being the occasion, perhaps, on which Snyder advanced the money to
Bardwell in consideration of which the latter transferred all his interest
in the trust stock to Snyder. Besides, this transaction had all passed
before the declaration of trust was executed. The relation, then, of trus
tee, pure and simple, being established against McComb, how can his
conduct be excused? In November, 1871, he sold his own stock in the
South13rn Railroad Association to the Pennsylvania Company for $125
per share, under agreement, it is true, to repurchase it at an advance at
the end of two years, at the option oithe Pennsylvania Company,-an op-
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tioD which' 'We do not learn was ·ever exacted of him. WhilA thus ad~
vantageously disposing of his own stock, he did nothing of the kind with
that which he held in trust for Snyder, and gave Snyder no notice or in
formation of what he had done with his own, but urged him and per
suaded him against his wishes to let the stock held in trust remain as it
was, alleging that it was very valuable, was worth twice its par value,
and was a first-rate investment. Nor did he inform Snyder that, in his
deal with the Pennsylvania Company, he had actually handed over the
trust stock to that company to enable them to have full control of the
operations in prospect. In June, 1874, Snyder was hard pushed for
money, and desired to dispose of the trust stock, and applied to McComb
for that purpose. The latter urged him to keep it, and to put more
money into the concern; said that it was a good thing, worth two for
one, and all that, never mentioning the fact that the stock was then out
of his hands, an~ in possession of the Pennsylvania Company. This
was in June, and yet, on the 1st of July of the same year, the Southern
Railroad Association was mergen into another company, which assumed
its obligations, it is true, but left its stock out in the cold. McComb
himself testified that since that day the stock had had only a nominal
value. From the large share of control which McComb had in the affairs
of the company it cannot be conceived possible that he was not fully
ai;vare of the changes to be made, at the very time when he was persuad
ing Snyder to hold on to the stock. It seems to me that there was not
a'faithful execution of the trust on the part of McComb. He was in a
situation to know everything that affected the value of the stock. He
was one of the managers and manipulators, if not the principal manager,
ofthe affairs ufthe association; He was on the inside, aud, having such
knowledge as this position gave him, he was bound to exercise entire
frankness and good faith towards his cest'ui que trost. Instead of doing
this, he kept up false appearances, gave glowing views of the value of the
stock, discouraged every attempt to dispose of it, or to change it for some
thing else, kept secret the disposition of his own stock, and induced Sny
del' to believe that the prospects 'Of the association were of the most prom
ising character. However free from liability he may have been towards
other stockholders, I think the course he pursued was unjustifiable, to
say the least, in relation to Snyder, for whom he was trustee.

I concur with J udgeWALES inthe opinion that the estate of McComb
is liable to the complainants for the want of a full and faithful fulfillment
of the trust on the part of Mr. McComb. I also agree that, in the ab
sence of satisfactory proof of the value which the stock had during the
period from 1870 to 1874, when it could have been advantageously dis
posed of, and when Snyder desired to dispose of it,- but was prevented
from so doing by the representations of McComb, the amount paid upon
it, with interest,is the m6st equitable and satisfactory award of com
pensation that can be made. It WOllld be no relief at aU to the eom
plainants to give them a decree for the specific stock. That has long
{leased to have any value. The complainants contend that they ought to
be allowed the same,price which McComb realized for his own stock in
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disposing of it to the Pennsylvania Company, to-wit, $125 per share.
But that price i8nota fair criterion of its value at the time. The sale
was incumbered with an agreement to take the stock back at an advanced
price, at the end-of two years,.ifthe Pennsylvania Company should so
desire. Sales of this kind, in which the purchaser incurs no hazard, are
often effected at fancy prices, and stock is subscribed which the party
would never think of taking on his own responsibility and hazard. Be
sides, another agreement, made at the same time, shows that the trans
action was not so much a sale as the joinder of stocks by McComb and
the Pennsylvania Company for purposes of mutual profit. I also agree
that the offers made by McComb from time to time for portions of the
stock are but Slight proofof its value. He never purchased at those of
fers, and in one case, where the party a few days afterwards concluded
to accept his offer, McComb replied that it was not an open one, and de
clined to take the stock. I think, with Judge WALES, that those offers
were made to satisfy the holders of the stock that it was their interest to
keep it. The plea of the statute of limitations, set up by the defendant,
does not lie in this case. It is a case of pure trust, subsisting to this
hour, and not denied. Had the trust been repudiated, the statute might
have ruh from the time of such repudiation; but it has never been re
pudiated. The relief sought by the cestni que trust is not a legal demand,
but a purely equitable one, namely, recompense for a deterioration or un
lawful disposition of the trust-estate by the fault of the trustee, and an
account of the proceeds or value thereof. The statute of limitations is no
defense in such a case. Great lapse of time and unreasonable delay might
be; but the present suit is not amenable to that charge. Sufficient reason
is shown for any delay that has occurred. The secrecy observed by Mc
Comb in his transactions with the Pennsylvania Company, and the ig
norance in which Snyder and his representatives were kept, are a suffi
cient answer to the charge oflaches and unreasonable delay. The plea
of res judicata is equally untenable. Snyder sued McComb in an ac
tion at law upon an alleged agreement to take the stock off his hands at
any time. That was the only issue tried. It was decided against Sny
der. The mere statement is sufficient to show that the question in that
case was very different from the question in the present caSl). The decis
ion simply settled the point that McComb did not make any such agree
ment. It did not affect the trust on which this suit is based, nor the
breach of trust which forms its gravamen.

Let a decree be made for the complainants against the defendant for
the sum of $42,000, with interest at 6 per cent. p.er annum from the 23d
day of November, 1869, the date of the declaration of trust.
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JOHNSTON V. STANDARD MIN. CO. et at.

(Circuit Court, D. OoZora4o. July 8, 1889.)

LACHEs-MINING PROPERTY.
Complainant claimed mining property under an agreement made seven years

before suit brought, which was to become effectual'in the event of the other
party thereto prevailing in proceedings about to be instituted by him to re
cover the legal title to the property from adverse claimants. Complainant
woulq have been the principal witness in the proceedings for the plaintiff
therein. That litigation was compromised, complainant never asserted any
claim to the property, and he was informed of the compromise more than five
years hefore bringing this suit, during which time the property was developed
and shown to be of great value by defendants, who received it on the com
promise, complainant not objecting to their expenditure and work on the
property. A suit was brought by complainant under the agreement several
years before this suit, but it was in a court which bad no jurisdiction, and
was voluntarily abandoned. Held, that complainant's rights were barred by
laches as against defendants.

In Equity.
Hugh Butler and C. S. Wil.son, for complainant.
C. T. Thomson, C. J. Hughes, Jr., and O. H. Dean, for defendants.

HALLETT, J. This bill was filed October 7,1887, seven years after
the transactions narrated in it; or, if it is supposed that the cause of
action arose upon the settlE'ment made by the Fulton Mining Company
with the parties claiming the Smuggler No.2 title, the bill was filed
more than five years after that event. WhE'ther this was in good time
to secure the aid of a court of equity in a cause of this nature was not
presented or considered at the first hearing, and is now to be determined.
The Chatfield agreement of October 12, 1880, was to become effectual
"in the event of the party of the first part prevailing and succeeding in
certain legal proceedings about to be institllted and .commenced by the
party of the first part for the vesting of the legal title in the party of the
first part against persons who claim adversely to him." The issue thus
to be contested by Chatfield was between the J. C. Johnston and the
Smuggler No.2 locations, both of which were made by complainant;
and of course he would be the principal witness in support of the Johns
ton title in any suit that might be brought as required by the agreement.
Conceding that the entire burden of the litigation was to be carried by
Chatfield, complainant's relation to it was such as to call for strict atten
tion to all that was done. As no progress could· be made without his
testimony, it may be assumed that he was at all times ready and anxi9us
to ascertain what was being done by Chatfield towards acquiring title to
the property. From his own testimony it appears that he was impressed
with this view of his relations to the property, for he says that in May,
1881, he went to the office of Thomson & Sayer in Leadville "and asked
how the case was, and he said it was compromised; and I told him I
would like to take the papers to copy them; and he gave them to me,
and I took the papers and looked them over, and went down to have
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them copied, and found out it would cost too much, and so didn't do
it. Question. What papers? Answer. Contract between Chatfield and
I, Crittenden and Adair and I, and a copy of the original grub-stake con
tract between Dunscornbe, Seaver, and 1. I supposed there was a con
tract between Chatfield and Thomson and Sayer, and I wanted to copy
that more than anything else. I don't think that was among the pa
pers." That he wanted "the papers" for the purpose of asserting his
claim to the mine under the Chatfield agreement seems clear e1'lough, and
no sufficient reason is assigned for not doing so within some reasonable
time thereafter. It is true, as his counsel says, that the compromise was
not then complete; but it was in progress. The property had been con
veyed to the Fulton Mining Company. Some of the Smuggler No.2
people had come into the Fulton Company, and efforts were being made
to bring in others, and this was accomplished a year later. The way in
which the compromise was carried on was to give the stock of the Fulton
Company to the Smuggler claimants according to their respective inter
ests. Any propel' assertion of his claim to the property, pending the
compromise, would have been effectual to secure his interest without in
juring other stockholders of the company.

In the cross-examination of Chatfield by complainant's counsel he tes
tified as follows:

"Qnestion. What demands, if any, did Mr. .Johnston ever make upon you
for his interest in that property? Answer. I think in 1882, at I ..ittleton, he
spoke to me and said he thought he ought to be entitled to his interest in the
property; that we should have gone on and contested that case. Q. What did
you say to him? A. If I recollect right, I told him we found we had no shadow
of a ghost to maintain his case, and it was di vided up among the stockholders,
-in other words, among the claimants, Dunscomb, Seaver, Achison, aI\d Hol
den. Q. Then this eighth interest which he was to have was divided up
among them? A. I think that was what I told him at that time in Little
ton."

There is some dispute whether this conversation was before complain
ant went to 'Wood River, in 1882, or after his return in the following
year. Whatever the date may be, it was after the final settlement in
April, 1882, although probably the agreement was not then entered of
record in the way of dismissing suits and issuing stock of the Fulton
Company. Here, again, complainant was fully informed of the settle~

ment of the controversy, and nothing more was necessary to enable him
to maintain a suit for his interest. It is said that he understood that
suit could not be brought until patent was obtained; that Chatfield con
stantly informed complainant that the patent had not been issued, and
thereby he was misled until, in 1885, he learned the truth and brought
the first suit in this court. If any such belief was entertained, there was
nothing in the agreement to support it. On the contrary, Chatfield
agreed to convey "upon so acquiring the title, legal and equitable, to the
said mine by means of the legal proceedings so about to be commenced."
With the compromise of the "legal proceedings" mentioned in the agree
ment, complainant became entitled to his interest in the property and
the patent was of no importance to him.

v.a9F.no.5-20
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.As showing diligence i~ asserting llis ,claiIll ,complainant's snit of 1885
in this ,court ,isof littlewei~ht. It fs admitted that it was misconceived
in all materi~l aspects, and it was between citizens of the same state, and
therefore not within the jurisdiction of the court. It, waskej:>t on the
docket for 11 months, during which it was not moved at all,and then
it was voluntarily abandoned. All the evidence tends to show that, with
full knowledge of his position arid relation to the property:, no serious ef~

fort was made by complairiant to enforce the Chatfield agreement for
some five or six y:ears, during which, work on the property was carried
on by the Fulton and Standard mining companies at great expense, and
the value onhe property was established. Under thj:l circumstances he
was bound to proceed in t~e ,enforcement of his claim within some rea
sonable time after his cause of action accrued. The property was held
by a corporation, the shares of which in the ordinary course of business
would faU into the hands of innocent purchasers. It was not known to
be valuable until, by development and the expenditure of a large amount
of money, it was shown to be so. The work of development was carried
on for several years, first by the Fulton Company, and afterwards by the
Standard Company, while complainant stood by apparently waiting for
the result. Where property is of fluctuating value, and work requiring
courage and energy and the expenditure of money is going on, he who
would assert ownership in it must do so promptly, and share in the haz
ards as well as the profits of the enterprise. Oil Co. v. Marbury, 91 U.
S. 587. Complainant failed in such diligence for more than five years
and until the great value of the property was fully demonstrated by the
defendants claiming adversely. As to the present owner of the property,
the Standard Mining Company, the bill must be dismissed.

If complainant wishes to have a decree against Chatfield, several ques
tions arise which have not been discussed at the bar; as whether, upon
dismissing the bill as to a citizen of another state, the court may pro
ceed to determine matters in issue between citizens of the same state; at
what time did Chatfield's liability arise, and what does the evidence show
as to the value of the property at that time. Hitherto argument has
been confined to the issue between complainant and the Standard Min
ing Company. If the case is to be pressed against Chatfield, it is obvi·
ousthat further argument will be necessary on the issue with him.

;'!"
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'McCULLOUGH V. CITY OF DENVER et al.

(Circuit Court, D. Colorado. July 13,1889.)
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INJUNCTION-TRESPASS-NmUNAL DAMAGES.
The court will not enjoin a municipal corporation from laying a ditch or

flume over private property, though the entry by the city was made on the
Sabbath day, and in a forcible and lawless manner, where it appears that the
ditch is for a necessary public purpose, and that complainant's damages are
but trilling.

In Equity. Motion for in.iunct~on.

Teller & Orahood, for complainant.
O. C. Marsh and J. F'. Shafroth, for defendants.

HALLETT, J. In :YIcCuUough against the city of Denver and others,
the court is asked to restrain the building of a ditch or flume over a
tract of land adjacent to the city. The land is vacant, except that com
plainant is grading streets through it, and preparing it for use as town
lots. It has been used for brick-yards. There are houses on all sides
of it, and it is now valuable only as an addition to the town. For
many years ditches on this tract have been in use for conveying water
to other parts of the town, and the one last used was destroyed by com
plainant's,work in grading the streets. On Sunday, June 30, the city
authorities entered the, premises with a large force of men, and made
an underground flume on the 110rth side of Eighteenth avenue, as de
fined by complainant's work. It is not said that the work was done in
a manner to cause unsightly ditches, or otherwise injure the land in any
way, having regard to the use which is to be made of it, and the pur
pose was to convey water to other parts of the town, where it was greatly
needed. It is a matter of profound regret that the city authorities
should' feel at liberty to go about a work of this kind with force and arms,
andon the Sabbath day. A municipal government, charged with the
duty of maintaining law and order and rights of property within the
corporate limits, should not be endowed with or entertain the predatory
instincts and lawless habits of private corporations. In this instance
the conduct of the city government seems to have been according to the
practice of a railroad corporation stealing a right of way. Such inde
cent and illegal proceedings cannot be justified in any case, and there is
no shadow of excuse for such conduct in this instance. The extraordi
nary conduct of the city authorities will not, however, give authority to
the court to interpose by injunction. The damage to complainant's land
on account of the flume will be trifling, and the water is needed for pub
lic use. Under such circumstances the court will decline to act, arid
leave complainant to his action at law for any damages he may be en
titled to.
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OLYPHANT V. ST. LOUIS ORE & STEEL Co.et al.

(Circuit Court, N. D. Illinois. July 8,1889.)

SET-OFF-UNLIQUIDATED DAMAGES-INSOLVENCY.
A garnishee of an insolvent company is not entitled, upon intervention in

an action by the company's creditors for appointment of a receiver, etc., to
have set off against the judg-men.t obtained against it as garnishee a claim
l\gainst the company for unliquidl\ted dallll\,ges growing out of the breach of
a contract independent of the one upon which the garnishee was garnished,
and arising subse'1uent to the service of process in the garnishment.

In Equity. Intervening petition of the North Chicago Rolling Mill
Company.

George Willard, for intervenor.
IItttchinson &: Duff, for respondent.

GRESHAM, J. On December 1,1883, the North Chicago Rolling Mill
Company, an Illinois corporation, and the St. Louis Ore & Steel Com
pany, a Missouri corporation, entered into a written contract whereby
the former company agreed to manufacture and deliver to the latter com
pany 18,000 tons of steel rails at $35 per ton, in monthly installments,
during the year 1884. About the same time Cherrie & Co., of Chicago,
agreed with the Chicago company to purchase from the St. Louis Com
pany and deliver to the Chicago company, 100,000 tons of Pilot Knob
iron ore. Cherrie & Co. failed on July 3, 1884, not having fully per
formed their contract, and the St. Louis Company agreed to sell and de
liver to the Chicago Company a quantity of ore of the 8ame class, at the
same price. Ore was delivered under this contract. The failure of
Cherrie & Co. appears to have embarrassed the St. Louis Company, and
on July 21, 1884, in a suit brought against that company in the circuit
court of the United States for the Eastern district of Missouri, a receiver
was appointed, who took charge of the company's assets, and undertook
to carryon its business. On the same day the Joliet Steel Com pany,
an IllhlOis corporation, brought a suit in attachment against the St. Louis
Company; and garnished the Chicago Company, claiming that it was
then indebted to the St. Louis Company in the sum of $19,000 for ore
sold and delivered under the contract already referred to. The Chicago
Company.filed a plea of set-off, containing different items of indebted
ness due to it from the St. Louis Company, all of which were allowed,
except a claim for unliquidated damages growing out of the non-fulfill
ment of the contract of December 1, 1883, the court holding that a claim
ofthat nature could not be allowed I'S a set-off in a suit at law. Ajudg
ment was, enter<.ld ago•.dust t.he Chicago Company, as garnishee, in favor of
the St. Louis Company, for $16,000, for the use of the Joliet Company;
and the Chicago Company then filed its intervening petition in this case.
After setting out the proceedings in the suit in garnisbment, the petition
avers that the St. Louis Company is insolvent, and prays that the dam
ages resulting from the non-fulfillment of the rail contract be ascertained
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and set off against the judgmententered"against thepetitioneJ.'as garnishee.
After the intervening petition was filed, the St. Louis Company effected
a compromise with its creditors, and the suit against it in the federal
court at St. Louis was dismissed, and its property was restored to its
possession. The judgment against the ChicagoCompany, as .garnishee,
was for money due for pig-iron bought from the St. Louis Company,
and the claim of the former company is for unliquidated damages grow
ing out of the failure of the latter company to receive rails under the
contract of December, 1883, a contract having no connection with the
one upon which the Chicago Company was garnished. When the latter
company was served as garnishee, no part of the claim now urged as a
set-off had accrued. The Chicago Company, then, had no right of ac
tion for the recovery of that claim, or any part of it. Indeed, it was then
uncertain whether that company would make or lose money by the fur
ther performance of the rail contract. Without ruling upon other ques
tions discussed by counsel it is sufficient to say that the claim for un
liquidated damages growing out of the failure of the St. Louis Company
to receive rails under the rail contract, after the failure of that company,
and after the commencement of the suit in attachment, and the service
of the writ of garnishment upon the Chicago Company, was properly re
jected by the court in the trial of the action at law, and cannot now be
set off against the judgment rendered against the garnishee. The inter
vening petition is dismissed without prejudice to the right of the Chi
cago Company to prosecute an action against the -81. Louis Company.

FIRsl' NAT. BANK OF RICHMOND V. CITY OF RrcmwxD et al.

(Circuit Oourt, E. n. Virginia. July 15, 1889.)

TAXATION-NATIONAl> BANKS.
Rev. St. U. S. § 5219, providing that shares of national bank stock may be

taxed as part of the personalty of the owner, and that each state may tax
them in its own manner. except that the taxation shall not be at a greater
rate than is imposed on other "moneyed capital" owned by citizens of the
state, and that the shares of non-residents shall only be taxed in the city
wherein the bank is located, do not authorize the taxation of the stock of a
bank in solido by the city in which it does business, but only the shares of in
dividual owners residing in the city are taxable. and they must be taxed sep
arately, in order that the owner may deduct from. their value the amount of
his personal indebtedness, where the stale laws or municipal ordinances per
mit such deductions, and require equality of taxation.

In Equity. Bill for injunction.
Johnston, Bmdware &- Williams, for complainant.
C. V. Mer'edith, City Atty., for defendants.

HUGI-IES, J. :.Tlle questignin this case is upon the amount of a tax as
se'lsed by the city of Richmon,d lIpon a national bapk, and upon the
manner of assessing and collecting it. It was competent for congress to



310 ; FEDERA.'L REPORTER,vol. 39.

have prohibited any taxationb( the national banks by states, cities t
counties, or towns. Indeed; on general principles of public polley, the
mereililence of congress on the subject, in its legislation respecting the
national banks, would have been a prohibition of such taxation. But
congress was not entirely silent, and provided, in section 5219 of the
Revised Statutes of the United States, that nothing in its legislation re
specting the 'national banks should be construed to "prevent all the
shares in any association from being included in the valuation of the per
sonalproperty of the owner or holder of such shares, in assessing taxes
imposed by authority of the state within which the association is lo
cated; but the legislature of each state may determine and direct the
manner and place of taxing all the shares of national banking associa
tions located within the state, subject only to the two restrictions that
the taxation shall not be at It greliter rate than is assessed upon other
moneyed capital in the hands of individual citizens of such state, and
that the shares of any natiobal banking association owned by non-resi
dents of any state shall be taxed in the oity or town where the bank is
lo.cated, and not elsewhere." A clause is added, authorizing real estate
of national banks to be taxed by,the states at the same rate as other real
estatA. Authority is here given: to tax the shares of national banks as
part of the taxable estntes orthe owners of the shares; and, in laying this
tax, the state is prohibited from assessing it at a greater rate than is as
sessed upon other moneyed capital, in the hands of individual citizens.
It is plaJn' that the tax authorized by congress is a several tax upon the
shares of each individual stockholder, as distinguished from a lumping
tax, or tax in solido, upon the bank itself. By "moneyed capital" is
evidently meant, either money itself, or negotiable securities reauily con
vertible into money, and having a quotable market value, as distinguished
from ordinary property . In substance, therefore,congress declares that
national bank shares may be assessed for taxation as the property of the
individual owners of them respectively, and that these shares, being
themselves moneyed capital, shall not be assessed at a higher rate than
is assessed upon othetforms of moneyed capital in the hands of indi
.vidual citizens. The constit~t~on of Virginia requires that taxation
shall be equal and uniform;· that no species of property shall be taxed
higher than any btherspecies of property; and that stocks shall be taxed
'accordipg· to their marketvalue. An ordinance of the city of Richmond
provides that anypersont8.xed may deduct from the aggregate value of
solvent debts ~,nd securities',held by him all bonds, securities,liquidated
claims,and demand.s due fraq! bim to,others, in computing the tax to
be assessed against him. The city of Richmond imposes a tax of one
and four-tenths per cent. of their market value upon all shares of stock
in any bank or corporation of the city whose capital stock is itself not
assessed for taxation.

In this condition of the law, the defendant F. W. Cunningham, city
'cdllector of the city of 'Richmond'; presented for payment a tax-bill to
the First National Babk of RichtlHmd, the complainant here, made out
as follows: ··,,"1 ." : ,,; ..
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1889. '
:Mr. II. C. Burnett, Cashier;of the First ,*a,bionaI Bank of the City of Rich-
, mond, to the City of IUchmond, Dr. . '.

For taxes upon shares of stock - - $840,000
Less value of real estate - 38,320

$801,680 at 1.4-'-$11,223 52

10,500

- $ 38,000
134,000
64,500
49,000

Whereupon the bank exhibited in this cour~ its bill of cOil1plaint against
the city of Richmond and its collector, praying an injunction against the
collection oithe tax. A temporary injunction was granted, and the case
is now heard for a final decree, either of perpetuation or dismissal. The
bill recites that the capital of the bank is $600,000, (which seems to have
produced a surplus fund of $240,000;) that the par value of its shares
(6,000 in number) is $100, and their market value $140; that its capital
consists in part of-
Heal estate, (speci fically taxed,) worth
United States bonds, (non-taxable)
Virginia state bonds, (non-taxable,)
Uity of Richmond bonds, (non-taxable,)
Stock in the Union Bank of Richmond, (whose tax is paid by that

bank,) -

Aggregating - $296,000

-all of which property is tax-paid or non-taxable as against the First
National Bank.

The bill charges that the city imposes, and requires the bank to pay,
the tax of one and four-tenths per cent. upon the market value of its
shares, without allowance of any deduction for the non-taxable securities
and specifically taxed property thus shown to be held by the bank; and
charges also that this tax is so assessed that the owners of the shares thus
taxed are deprived of the privilege, allowed other moneyed capitalists, of
deducting from the amount of securities held. by them, including their
shares, respectively, the amount of bonds, securities, liquidated claims,
and demands due from them respectively toothers. It complains that,
besides this discrimination against its own individual shareholders in fa
vor of other moneyed capitalists, the city unlawfully discriminates
against the banks of the city, as corporations, 'in favor of corporations
which are taxed on their capital stock, all of which latter are allowed to
dedu~t the amount of exempted securities held by them from the values
assessed against them. Thus it is charged that, contrary to national,
state, and municipal law, the taxlevied against theshar~holders,of the
complainant, under the present system of taxation enforced by the city
of Richmond , discriminates against them.in thre,e particulars, viz.: (1)
Othercorporatio~sget the: benefit of relief from taxation upon all non
taxable seC,urities which fortrl p!1rt of their capital, in which relief their
shareholders participate; whereas, under the. method of taxation com
plainecl of, this bank's shareholders are deprived. of such relief as to
nearly hlilf the amount of hs or~ginalcapitaJ.. (2) The tax being as-,
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sessed against the cashier of the bank, and not agalnst .the shareholders
severally, these latter are deprived 6r the privilege accorded by the city
to the owners of other moneyed capital, of deducting the amount of the
debts they owe, from the value of the bonds and securities which they
hold, in estimating the amount on which they are taxable. (3) These
discriminations against banks in favor of other corporations, and against
shareholders of banks in favor of other moneyed capitalists, violate the
provision of the state constitution, requiring taxation to be equal and
uniform.

It is apparent from an inspection of the tax-ticket and the provisions
of law under consideration that the discriminations complained of by
the bm must result from an enforcement of the tax. There is no room
for doubt of the fact that the city of Richmond, in assessing the tax com
plained of in the manner described in the bill, does discriminate against
shareholders of national banks, in favor of other moneyed capitalists, in
all the respects specified, and that this discrimination violates alike a
leading provision of section 5219 of the United States Revised Statut!'."
a like provision of the tenth article of the Virginia constitution, and a
just provision of an ordinance of Richmond conferring a privilege of
great importance upon all holders of taxable securities, who themselves
owe debts. The fact is too obvious to need illustration; and the only
question for this court, as a federal court, is whether the decisions of the
supreme court of the United States, .in cases on this subject which have
gone before it,have sanctioned or condemned such discriminations. A
considerable number of cases involving the construction of section 5219
of the United States Revised Statutes have gone to that court, in which
the complaint has been of discriminations against national banks and
their shareholders, in favor of owners of other moneyed capital, in the
assessment oftaxes by the states. In most of them the court has upheld
the tax; in others it has pronounced against it. From the nature of the
subject, each case has presented its own special facts, and has differed
in these faCts from every other case. Up to this time no case of this class
has gone from Virginia, and none, like the one at bar, has presented a
scheme ofta~ation charged to be in violation at once of national, state,
and municipal law. The stlprerile courthas dealt liberally with the tax
laws of the states which have been brought under its review. It has
held that the shares of national banks Hiay be taxed by the states, though
no provision be made in assessing it for deducting from computation the
always large amount of United States bonds held by the banks. It has
held that the tax upon the.shares of these banks may be assessed upon
and collected from the banks themselves. It has held that neither of
these Circtm1stances in itself vitiates a tax. Even in cases where it has
appeared that th'e system of taxation enforced by a state has operated
unequally as b.etween shareholders of national banks and owners of other
moneyed capital; the court has :not looked 'upon the system with un
friendly Bcrutin:y and illiberal spirit; btitin cases where the discrimina
tion was trivial or technic~l, or such as must always result from the
greater or less imperfection of all human legislation, it has declined to
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interpose in behalf of the tax-payer. Further than thus indicated, I do
not discover in the many decisions in which that court has given con
struction to section 5219 any general principle laid down applicable to
all cases that have arisen. The court has decided each case. upon its
own special facts. The question has continually been, does the tax ma
terially and injuriously discriminate against the shareholders of national
banks? And in every case the question has. been rather one of fact than
of law.

In deciding that shareholders of national banks may be taxed at a rate
in fixing which no account has been taken of the non-taxable United
States bonds required by law to be held by those banks, the court has
not made so absolute a ruling that, if it should be shown in any partic
ular case that such omission operates as a material and injurious discrim
ination against national bank shareholders, in favor of other moneyed
capitalists, the tax thus operating may not be pronounced illegal. The
paramount question in every case is whether or not the tax, or system of
taxation, complained of, materially and injuriously discriminates against
national bank shareholders, in favor of other moneyed capitalists, in a
degree tending to discourage investments in the shares of the national
banks. Upon this question of fact the decisions of the supreme court
have turned, and all decisions on this subject must turn. As already
indicated, I do not think the tax complained of in the case under consid
eration can stand this test. The question need not be decided in the
present case; but it is doubtful whether congress, in authorizing the
states to tax the shares of national banks, under legislation of their own,
prescribing the manner and place of doing so, intended thereby to au
thorize cities, counties, and towns to exercise the same power. The mere
fact that municipal corporations may tax national banks at their pleasure
would tend strongly to discourage investments in their shares; and no
instance of such a tax has yet gone to the supreme court of the United
States; but if the right exists, and if the city of Richmond may legiti
mately impose a tax on the national banks doing business within it, yet
I think that the tax complained of here is one whose necessary effect
must be to discourage investments in national banks. Congress requires
the tax to be assessed as part of the personal property of the owners of
the shares of the bank. It does not authorize a tax upon the bank itself.
The city has no power to assess a tax upon the bank in 8ol·ido. It can
assess only the shares, and these only as the property of the shareholders.
There are 6,000 shares of the stock of this complainant, held doubtless
by hundreds of different persons residing in Richmond and other cities,
and in the counties surrounding Richmond, and in the state at large.
By section 5210 of the United States Revised Statutes congress requires
every national bank to keep at all times for public inspection "a full and
correct list of the names and residences of all the shareholders in the as
sociation, and the number of shares held by each, in the office where its
husiness is transacted." If it be within the legal power of the city of
Richmond to tax the shares of those stockholders of the national banks
here who are residents of the city, certainly that is the extent of its
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powerl Tt cannot tax thebankfl themselves. ItcaItta:x::only-'the shares
oftheir shareholders, as patt of their individual property, and of course'
only of those shareholders who are its oWn resident citizens, and whose
other personal property it may of right tax. It was practicable for the
city to call fora list of the names and residences of the shareholders of
the First National Bank of Richmond, and to tax the shares of those of
them who were its own residents. It was not competent for it, in doing
so, to assess the shares even of its own residents in such wise as to bar
them from the privilege of offsetting the amount of the debts they might
owe against the value of their shares in the bank and the other securities
which they might hold; and especially was it not competent for the city,
in laying its tax, to proceed upon the violent assumption that all the
shares of the bank are held by residents of Richmond, and none by res
idents of other localities in Virginia and elsewhere. To assess the tax
as if against the bank in 8olido, on a value made up of the whole amount
of the bank's capital and surplUS fund, without deduction fur non-taxable
securities, constituting nearly half the bank's capital; to require this tax
to fall upon the whole body of the bank's shareholders, wherever resident,
whether in Richm()nd or Virginia; and to give no shareholder the privi
lege of deducting the amount of his debts fr0111 that of securities due him
in determining the net value of his estate,-these features of the tax com
plained of by the bill under considera.tion nIl seem'to me to condemn it
as contrary alike to national, state, and municipal law, and as discrim
inating against the owners of national hank shares in favor of other mon
eyed capitalists, in a manner obnoxious to the policy of congress in regard
to the national banks, and seriously discouraging to investments in na
tional bank shares. I will sign a decree (If perpetual injunction, this
ruling being founded on the decisions of the supreme court of the United
States in the cases of Hills v. Bunk, 105 U. S. 319, and Whitbeck v. Bank,
127 U. S. 193, 8 Sup. Ct. Rep. 1121. In dealing with the subject I have
also considered the decisions of thesulhe court in Van AUen v. AS8Ps8ors,
3 Wall. 573; People v. Commis8',:oners,' 4 Wall. 244; Bank v. Com., 9 Wall.
353; Bankv. New York, 121 U. S. 138. 7 Sup. Ct. Rep. 826; L1:onberger
v. Rou8e, 9 \Vall. 475; Waite v. Dmoley, 94 U. S. 533; Supervisor8 v.
Stanley, 105U. S. 311; Bwnk v. Kimb,W, 103 U. S. 733; Pelton v. Bank,
101 U; S. 143;Cumrni'rlU8 v. Bank,Id. 153; Bunk v: Davenport, 123 U.
S. 83, 8 Sup. Ct. Rep. 73; and Peoplev. Weaver, 100 U. S. 539. The
jurisdiction' of this COllrt, as a court of chancery; to entertain this bill, I
have thou~ht too plain to need discussion.
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\ Oirplit Oourt, w: D. Texas, San Anton(o Di-o. :May 17,1889.)

1. MASTEltANP SERVANT-FEUO",-SEltVANTS-BRAKEMAN AND CAR, INSPECTOR.
A car,inspector is not a fello'Y-servaJ;lt with Ii brakeman, but is a representa·

tive of the employer. . . ". ;, '
2. SAME-RISJ>,S 'OF EMPLOYMENT-LATENT DEFECTS.

While 'a brakeman cannot' recover for injuries cauB1ld by defective brakes
if he ·had, or by the exercise of reasonable prodence might havehad,kllOwl·
edge of such defects, he is not bound to Look. for latent or hidden. 4~f,ects.

3. SAME~MJ>AS1JRE OF D.,:I.~~AGES FOR PERSONAL INJURIES.
In estimating damages for 'personal iiljuries to pl~iqtiff.l/-, Se~wa.n~, cansed

.by defective ,appliances, the jury may eousid,e:f(l) tl:\e v!tJue qf the time lost
during the period of disability; (2) fair cQi1lpensatiim fortbe mental and
physical suffering caused by the injury; '(3) the probable effect of the injnTY
upon plaintiff's future health, aqd ability to earn ~oneyand pursue the course
of life for which he was fitted. .

At Law.
Action by W. J. Carpenter for danlnges for personal injl;lries.
S, G. Newton, W. Showalter, and C. C. Pierce, for plaintiff.
Thomas, W. Dodd, for defendant. "

MAXEY;, J., (charging ,jury.) The plaiJ,ltiff, W. J. Carpenter, brings
this suit to recover damages of the defendant, the Mexican National
Railroad Company, and his petition alleges that at the time he received
the injuries complained of he was employed in the service of the defend
ant as a brakernan, and was then performing his usual duties as such
employe; that his injuries resulted from the negligence ofdefendant in
failing to furnish the cars upon which he was working with proper and
safe brakes and machinery for stopping the train. The accident occurred
at or near a place called" El Puerto," in the republic of Mexico, on the
30th of April, 1888. To inform you more accurately of the plaintiff's
cause of action, I will read to you the following extracts from his peti.
tion:

"That when said train upon which said defendant was employed arrived at
said place called' EI Puerto,' and began to descend said down grade, plaintiff
and two other employes set all the brakes upon all the cars in said train with
great care, and as rapidly as the same could be done, but that said brakes
would not work, and were not fit for the purpose for which they were used,
and could not be made to press SUfficiently upon the car-wheels to check the
motion of the train; that the chains and all the machinery of the said brakes
were defective in construction, and not in good and safe condition, and were
not fit and adapted for the purposes for which they were used; that beoause
said machinery of said brakes would not work, said train of cars upon which
plaintiff was employed, upon entering upon said down grade, began to move
down the said grade at a terrific and dangerous rate of speed, and that there
were no means to check the said train, and that said train becameunmanage
able; that plaintiff and his fellow-brakeman did everything that skillful and
prudent men in such affairs could do to check and control said train, and to
preserve thE'ir own lives and limbs; that, while said train was so moving at
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such terrific rate of speed, plaintiff was on top of one of said cars in the per
formance of his duties!as brakeman; and that the immense strain caused by
the rapid motion broke a journal of one of the cars, and ~hat thereupon the
car jumped the track and tl~re:w plaintiff to the ground with such force that the
bones of his left leg. fronl the knee to the ankie, were broken and crushed. and
the flesh thereof torn and mangled, and that he waB otherwise greatly injured
and hurt; * * * that if said cars ripori said freight train had had suitable
brakes and machinery fOl" stopping ll.ndslowing, the sai'd train could have
been easily stopped, and said injuries to plaintiff prevented; that said defend
ant, in placing cars with defecti,ye bJ;'akes and machinery for stopping or slow
ing them in the train upon which plaintiff was so employed, was guilty of
great negligence, which was the cause of plaintiff's said injuries."

The defendant answers~ (1) By general denial,-that is, it denies all
the allegations in thepla.j;nti~s.petition,-which devolves upon the
plaintiff the duty of proving ,his cause of action as he has alleged it. (2)
That the injuries complained of by plaintiff were caused by the breaking
of a journal of one of the cars forming the train upon which plaintiff was
employed; that the breaking of the journal aforesaid was one of those
unforeseen accidents against which n9 foresight could guard or prevent;
and that the plaintiff's injuries, therefore, were one of the risks assumed
by him in accepting employrnent in defendant's service, for which no re
covery can be had. (3) Defendant further denies liability on the fol
lowing grounds, set out in its answer: "That if plaintiff's injury was in
any manner or remotely attributable to the lack of a sufficient number of
brakes to keep the train under cantrall-which is specially denied,
such failure was the fault and negligence of the car inspector, a fellow
servant of plaintiff, and whose duty it was to inspect carefully all cars,
car-wheels; brakes, etc., before departure of trains; and if he failed in
that particular to discharge his duty, it was the failure of a fellow-serv
ant, and for which plaintiff ought not to recover; and of this the defend
ant puts itself upon the country." (4) Defendant further interposes the
defense of contributive negligence on the part of plaintiff and his fellow
brakeman, in bar of this action.

You observe that the plaintiff predicates his right to recover on the
ground that the brakes on the cars composing the train were defective,
unsafe, and wholly insufficient to enable the employes (including him
self, the conductor Wiggins, and 'the brakeman Sullivan) to control the
train in its descent, of the grade at EI Puerto. To entitle him to a re
coveryhe ll1U,~t prove his cau9.eof action as alleged,-that is to say, the
testimony must satisfy you that the brakes were defective, unsafe, and
insufficient to enable the employes to keep the train under 13ontrol; that
the'defendant knew, or by the exercise of ordinary and reasonable care
ought to have known, oUhe unsafe and defective condition of the brakes;
and that the plaintiff's irijutiesresultedfrom the use of such defective
appliances. . If his injuries re~u~tedfrcm1 some other cause, or from a
risk incidi'Jl)~lil,l to the service~n-whichhe w:lsimgaged,-as the purely
accidental breaking of a jouroalofacar, disconnected from the use of
defective brakes,-he could 'not, in this event, recover against the defend
ant; for it is a rule of law that, "in general, when a servant, in the ex-
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ecution of his mastet's business, receives an injury which befalls him from
one of the risks incident to the business, he cannot hold the master re
sponsible, but must bear the consequences himself. The reason most
generally assigned for this rule is that the servant, when he engages in
the employment, does so in view of all the incidental hazards, and that
he and his employer, when making their negotiations, fixing the terms,
and agreeing upon the compensation that shall be paid to him', must
have contemplated these as having an important bea,ring upon theirstip
ulation. As the servant then knows that he will be exposed to the in
cidental risks, 'he must be supposed to have contracted that, as between
himself and the master, he would run this risk.'" Tuttle v. Railway Go.;
122 U. S. 195, 196, 7 Sup. Ct. Rep. 1166, 1168. But you are in
structed it is also an equally well-recognized principle" thai it is the
duty of the employer * * * to furnish sufficient and safe rnaterials,
machinery, or other means by which it [the service] is to be performed,
and to keep them in repair and order. This duty he cannot delegate to
a servant so as to exempt himself from liability for injuries caused to
another servant by its omission. Indeed, no duty required of him for
the safety and protection of his se.rvants can be transferred, so as to ex
onerate him from such liability. The servant does not undertake to in
cur the risks arising * * * from defective machinery or other in
struments with which he is to work. His contract implies ,that in re
gard to these matters his employer will make adequate provision that no
danger shall ensue to him." Railroad Co. v. Herbert, 116 U. S. 647,
648, 6 Sup. Ct. Rep. 590. The plaintiff, therefore, when he entered the
service of defendant, did not, by virtue of his contract of employment,
assume any risk incidental to the use of defective appliances or machin
ery, of which defects he was ignorant; and it was the duty of the defend
ant, in employing the plaintiff as a brakeman, to provide its cars with
safe and suitable brakes and appliances to be used by him. Whether
the cars upon which plaintiff was working at the time he was hurt were
provided with safe and sufficient brakes is a question of fact which you
must determine for yourselves from a consideration of the testimony.
The mere fact that the defendant had in its employment a competent car
inspector would not, of itself, exonerate it from liability if the brakes
on the cars were defective in construction, or not in proper repair; for he
was the representative of the defendant, and not a fellow-servant of plain
tiff in the sense contended by the defendant's counsel; and, if he failed
to exercise due and reasonable care in inspecting the brakes of the cars,
and keeping them in proper repair, then for any negligence on his part
in that respect, from which injury resulted to plaintiff, the defendant
would be liable. 116 U. S. 648, 652, 6 Sup. Ct. Rep. 593--,.595.

In this immediate connection your attention is directed to another
principle of law touching the duty of the plaintiff. He was bound to
exercise reasonable and ordinary care to avoid injuries to himself; and
if the brakes on the cars, at the time he was hurt, were defective,and
he knew, or might have known by ordinary attention, their condition,
~nd thus exposed himself to danger,-in other words, using the language
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of the suprell1e,c~lUrt,hif~e- did not use his sensesasmengenerally use
theirs to k~ep:t'rom harm,-be cannot complain, of the injury which he
sUffere~~"l/1(>l.r:~.655, 6 Sup. Ct. Rep~,5~7. But tQe principle of
law as te> the dtitY,ofpla,intiff u.nder such circumstances is subject to the
quaHfi~ationWat he was not required to inspect the brakes to ascertain
whether or,pottperewere latent or hidden imperfections or defects in or
ab'out therp (v there ,,:,ere any defecw at all) which rendered their use more
hazardous. .That Wll,S ~ d~'ty of the defendant, the general principle oflaw
being that, "unle~s tAe def,ects are such as to be obvious, open to common
observation, to anyoll~ giving attention to the duties of t\le occasion, the
ilmployehas the right to jl!~sumethat the employer has performed his duty
in respect to the implements and machinery furnished.". Raihvay Co. v.
Bradford,,66Tex. 735, '2: S.W. Rep. 595. Bearing in mind the fore
going d~rectii:ms, you 'will inqllire whether the bmkes on the cars at the
time plaintiff recei'ved his injqries were sufficient ,n number, aild prop
;erly adapted to the plJ'rpose .fo'r which they were used. Were they suf
,ficiEmtly numerous, and in proper' condition of repair, to enable the per
sons using them to properly manage the train, and keep it under control?
If so, then it will be your duty to return a verdict in favor of defendant.
If, however, the brakes were unsafe or defective, and the defendant
knew of theirdefective and' unsafe condition, or could have discovered
it'by the exercise of reasoriable care' and diligenqe, and the plaintiff was
ignorant of the defects, and could not have ascertained their condition
by the exercise of ordinary care and caution; and if the injuries of which
he complains resulted from such unsafe or defective condition of the
bj.akes,-tl~at is to say, if, as c1aillled by the plaintiff, the journal tes
tified to broke in consequence of defective or unsafe condition of the
brakes, and he was thereby injured,-then you will return a verdict in
favor of the plaintiff for such amount of actual damages as will compen
sate him for the injuries hehas sustained. In making your estimate of
such damages you are authorized to consider (1) the value of the time
lost by the plaintiff during the period in which he was disabled, from
his injuries, to work and labor, taking into consideration the nature of
his business and the value of his services in conducting the same; (2)
fair compensation for the mental and physical suffering caused by the
injury; (3) the probable effect of the injury in future upon his health,
and the use of his injured foot and leg, and his ability to labor and at
tend to his affairs, and, generally, any reduction of his power and capac
ity to earn money and pursue the course of life which he might other
wise have done. Ra.ilroad Co. v. Randall, 50 Tex. 261. The object
of the law in cases like the present is simply to compensate the injured
party for the injuries he has sustained; nothing more. It therefore fol
lows, and you are instructed, that the plaintiff is not entitled to recover
-exemplary or punitive damages.

You are the exclusive judges of the credibilHy of the witnesses, and
-ofthe weight to be attached to their testimony; and in civil suits, such
.as the present one, you may predicate your finding upon a preponder
.ance of evidence. You have just heard the testimony, and are familiar
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with all the facts in the case; and I will not attempt to review them. It
is now your duty to render such a verdict as will be just and righti):l
view of the testimony and the law as embodied in these instructions.

HAYES V. SHOEMAKER.

(Oircu,it Oourt,N. D. New York. July 23, 1889.)

NATIONAL BANKS-INSOLVENCY-8TOCKHOLDERS-INCOMPLETE TRANSFER.
Where a sharebolder of a national bank mal,es a bona·fide sale of his stock,

and goes with tbe purchaser to the ban k. indorses the certificate, and delivers
it to the cashier of the bank, with directions to make. the transfer on the
books, be bas done all that is incumbent upon him to discharge his liability,
and he is not liable. though the cashier failed to make the transfer, upon the
subsequent suspension of the bank. for an assessment made by the comptrol
ler of the currency, under Rev. 81. U. 8. \3 5101, tc)'pay the bank:s debts.

At Law. Trial by the court.
John N. Beckley, for plaintiff.
H. V. Howland, for defendant.

COXE, J. This action is by Frank 1\1. Hayes, as receiver of the First
National Bank of Auburn, N. Y., to recover ~4,100 upon an assessment
made by the comptroller of the currency, under section 51.51 of the Re
vised Statutes, against the defendant as a shareholder of the bank. The
facts are undisputed. On the 16th of March, 1885, 41 shares of stock
were transferred by Michael Shoemaker to the defendant, and havesin'ce
stood in defendant's name on the books of the bank. On the 31st of
Auguf"t, 1886, the defendant, through his attorney, H. W. Taylor, sold
this stock in good faith to Clinton T. Backus. Taylor was appointed
attorney, by a written instrument, and was invested with full authority
to sell the stock, and to perform any act with reference to the transfer
thereofthat the defendant could perform. On the day in question Tay
lor went to the bank to receive the purchase money , and con1plete the
transaction. He met Backus there. Charles O'Brien, the cashier of the
bank, waS present. O'Brien was advised of the sale, shown the certifi
cate and power of attorney, and informed by Taylor and Backus that
they had come, to make a legal transfer of the stock, and to do all that
was necessary to accomplish this result. The cashier directed Taylor to
indorse the certificate, and deliver it to him with the power of attornE;Y,
stating that nothing further was required of either Taylor or Backus. Tay
lor did as requested. The cashier was authorized and 'directed to make
the proper entries in the Books of the bank, and he promised so to do.
The defendant supposed that the stock had been propei-ly transferred,
and never was iilformed to the 'contrary until just prior to the commence
ment of this action. It is argued by the plaintifl'that,notwithstanciing
this sale,-concedeJly a bona fide one as· between the parties,-the de-
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fendant'I' individual liability coptinued, for the reason that the stock was
n~t transferred upon the books of the bank, as required by law (section
5139, :Rev. St.) and by the by-laws of the bank. The defendant, on the
contrary, insists that all liability was discharged by the sale and the
transactions subsequent 'thereto. He maintains that after he had sold
his stock in good faith and received payment, after he had indorsed the
certificate and surrendered it to the cashier with full notice of the sale,
after he had instructed the cashier to have a legal transfer made in the
books of the bank, and had been informed by that officer that such a
tfllnsfer would be made, and nothing more was required from him, he had
done all that was incumbent upon him to discharge his liability. It is
thought that the facts bring the cause directly within the rule of Whitney
v. Bntler, 118 U. S. 655, 7 Sup. Ct. Rep. 61. The cases cannot be dis
tinguished in principle. In many respects the facts at bar are stronger
for the defendant than in the Whitney Oase. The authority of the officers
ofthe bunk to transfer the stock was, in that case, implied from the blank
power of attorney and notice of sale. Here the request to transfer, made
by both vendor and purchaser, was direct, explicit and complete. Nothing
is left to inference. The Whitney Case did not turn, as is intimated, upon
the form of the authority to make the transfer; the decision is based upon
the broad, rational doctrine that the duty of the shareholder was done
when he had sold the stock, notified the bank of the sale, requested the
proper entries to be made and clothed the bank officials with full author
ity to make them. The notice of sale and request to transfer being con
ceded, it is wholly unimportant whether these communications are oral,
in writing, or by signs. There can be no doubt that the Whitney Oase
would have been decided as it was if the executors had gone to the bank,
and orally given the president the authority to transfer. There is no
warrant ~or supposition that the court intended to release a seller of stock
who sends a power of attorney to the bank, and hold liable one who goes
in person, and orally directs the transfer to be made. Such a construc
tion of the decision must necessarily be based UpOl~ the unfounded hy
pothesis that stock cannot be transferred legally unless the shareholder
personally makes the transfer or, in writing, authorizes some other per
son to act as his agent in So doing. Taylor and Backus clothed the
cashier with the necessary authority. He could legally have made the
transfer after his interview with them. Had they put the conversation
in writing, and signed it, it would have been no stronger. No custom
and no law required that this should be done. But, if a written convey
ance were necessary, the cashier had the necessary authority to supply it.
Ba'(tk v. Kortright, 22 Wend. 348. The rule is a jU8t one that a share
holder, after having doncall.that a prudent and careful business man
shot~ld do, will not be held responsible for the neglect and carelessness
of an officer ofthe bank. It is of the utmost importance that the lia
bpity. of stockholders of national banks should. be rigorously enfl.1rced i
but, on<th~otherhanq., the Qourt should not treat them with exceptional
fley.eri;ti;· and apply to.th~ir transfers different rules from those which
o1::>~ain jn other businesstran~actions. An examination of this testimony
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has convinced the court that the defendant, though he might, perhaps,
have taken additional precautions, did all that the law, custom, and com
mon prudence required to relieve himself from liability. It follows that
judgment should be entered for the defendant.

MARX V. TRAVELERS' INS. Co.

(Oircuit Oourt, D. Uolorado. July 24, 1889.)

1. INSURANCE-AcCIDENT-VOLUNTARY EXPOSURE TO UNNECESSARY DANGER.
It cannot be said that a passenger on a railroad train, who goes out onto

the platform while the train is in motion, because he is overcome by the heat
of the car, or suffering from nausea, voluntarily exposes himself to unneces
sary danger, within the meaning of a policy of accident insurance.

2. SAME-RuLES OF RAILUOAD COMPANY.
Where a rule forbidding passengers on a railroad train to ride on the plat

form of a car is generally disregarded by both passengers and trainmen, it
cannot be said that to so ride is a violation of "a rule of a corporation," within
the meaning of a policy of accident insurance

At Law. On motion for new trial.
Patterson & Thomas, for plaintiff.
Markham & Dillon, for defendant.

HALLETT, J. Plaintiff is the widow of Sigmund Marx, to whom de
fendant issued an accident policy under date of August 19, 1887, for
$5,000. :Marx came to his death by falling from a platform of a rail
road car on which he was a passenger proceeding from Denver to Cen
tral City. At the trial it became a question whether in riding upon the
platform of a car there was" voluntary exposure to unnecessary dan
ger," or a violation of a rule of the railroad company within the mean
ing of certain conditions indorsed on the policy. There was testimony
to show that in traveling upon cars deceased was at times affected with
nausea, and found it necessary to go to the open air for relief. The
day of the accident was extremely hot, and other passengers had taken
position on the platform on that account. When last seen on the plat
form deceased was sitting with his feet over the end in a position of
some danger in case of collision, but not especially so as to falling from
the platform. It may be said, however, that he was riding on the plat
form, and that the accident would not have occurred if he had kept
inside the car~ That deceased was in a dangerous position on the plat
form, as distinguished from the body of the car, in which as a passen
ger, he was entitled to ride, is clear enough; but whether in going on
the platform there was voluntary exposure to unnecessary danger can
not be ascertained except with knowledge of all the circumstances which
influenced his conduct. If he was overcome by the heat of the car,
Dr affected with nausea, which impelled him to seek the open air, it

v.39F.no.5-21
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cannot be sajd that there was voluntary exposure,or that the danger
was unnecessarily incurred; arid so the jury was advisedlo consider
whether under all the circumstances the case was within that condition
of the policy.

As to the condition exempting defendant from liability in case of
death from violating a rule of a corporation, it is said that deceased
was forbidden to ride on the platform by a rule of the railroad com
pany, which was inscribed on a metal plate on the door of the ear.
"Whether this can be taken to be a rule of a corporation, or what shall
be a rule of a railroad corporatIon within the meaning of the condi
tion, is not very" clear. By another condition some limitations are im
posed upon policy-holders traveling by rail as follows: "Entering or
trying to enter or leave a moving conveyance using steam as a motive
power; walking or being on a railway bridge or road-bed." Having thus
defined the acts which must be avoided by policy-holders in traveling
on cars, I doubt very much whether another can be added under the
generat designation of a "nlle of a corporation." If, however, it shall
be conceded that" the railroad company had at some time prior to the
death of Marx adopted a rule forbidding passengers to ride on the plat
form of a car, and that such rule was within the general condition of the
policy referring to rules of a corporation, it was not then of force. The
testimony of the trainmen was to the effect that it was not at all ob
served. All passengers on the road who were so inclined, and often by the
invitation of the trainmen, rode on the platforms of the cars as freely and
as commonly as elsewhere. Under such circumstances it cannot be said
that there was any rule of the railroad company as to riding on the plat
form.The cases cited to show that the consent of a conductor of a train
or otherf:l in authority shall not be effectual to set aside such a rule, in so
far as it may affect the liability of the railroad company for any injuries
received while in that position, are not controlling. An insurance com
pany offering indemnity for injury or death in case of accident, as to its
policy-holders, is not at all in the position of a carrier for hire as to its
passengers. The latter is engaged ina special service of peculiar dan
gel', as to which some rules of conduct on the part of its patrons are highly
necessary. The former assumes a guardianship of its patrons in respect
to the casualties of life which beset men everywhere, and as to which it
is not practicable to impose limitations 'which shall be constantly borne
in mind by the insured. Will anyone say that on sea and land, at
home and abroad, a policy-holder must constantly consider whether he
is within aU the rules of all the corporations, public and private, which
he may in any way encounter? Whatever the answer may be to any
such question, it is plain enough that a rule ofa corporation, within the
meaningof this pdlicy, must be one" which is known to "the policy-holder;
and of force at the time of the alleged violation. The evidence at the
trial did not establish this fact, and the policy cannot be avoided on the
ground that deceased was not observing its terms at the time of the ac~

cident. The motion for new trial will be denied.
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KREM1!lNTZ t. COTTLE CO.

(Oircuit Oourt; S. IJ; New York. June 21, 1889.)
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PATENTS FOR INVENTIONS-KREMEin'z COLLAR BUTTON.
The patent granted to complainant, May 6. 1884,l'or "a collar or sleeve but·

ton having a hollow head aud stem, the sjiid head, steIl;l.,llnd the base-l>late or
back of the said bntton being shaped and made of a single continuQus piece
of sheet-metal," is void fon'vant of novelty. The Stokes patent, No. 171.882,
Jannary4, 1876. covers 'a button composed of asin~le piece of'sheet·metal,
the only difference being that the h,ead is flat and solid instead of round and
hollow, like complainanfs; apd the Keats patent. ,No. 177,353, May 9. 1876,

'also covers a button madeof asingle piece of sheet-metal, having a hollow
head and hollow stem, of 'the same form as complainant's.

In Equity. , Bill for infringement of patent. On final hearing.
Louis C. Roegener, for complainant.
Edwin H. Brown, for defendant.

WALLACE, J. The patent in suit granted to complainant, May 6,
1884, is in the words of the claim, for "a collar or sleeve button having
fl; hollow head and stem; the said head, stem, and the base-plate or back
of the said button being shaped: and made of a single continuous piece of
sheet-metal, substantially as shown and described." The specification
and drawings describe and illustrate a button ill the form of a stud. It
is made of a single piece of metal, without soldering or joints. By means
of any suitable dies, a metal plate is pressed into the form of a cap, with
a flange or rim at the bottom, and then the sides of the cap are pressed
together about the middle in any suitable manner, to form the head and
stem. The prior state of the art may be sufficiently understood by re
ferring to only two of the several earlier patents in the record. The
patent to Stokes, No. 171,882, granted January 4, 1876, describes a
stud composed of one piece of sheet-metal, in which the head and stem
are made by striking them up or raising them out of the metal base
plate by means of a punch and die. The stud is of substantially the
same form as the stud of the complainant's patent, except that the head
is flat instead of round; the stem is hollow; and the head is solid. The
patent to Keats, No. 177,353, granted May 9, 1876, describes a button
or stud made of a single piece of sheet-metal having a hollow head and
hollow stem, and is of the same form as the stud of the complainant's
patent. It has an entra shank or base-plate. In making it, the sheet
metal blank is formed in two sections, having the desired configuration,
one of which is doubled over upon the other, and the edges are brought
to~ether by lateral pressure. It thus appears by the two prior patents
referred to that the complainant was not the first to make a hollow stud,
or a hollow stud from a single piece of metal, or a stud from a single
continuous piece of metal, or a partly hollow stud from a single con
tinuous piece of metal. So far as appears, he was the first to make
a stud from a single continuous piece of metal in which the head was
hollow and round in shape. The stud of the Stokes patent would be
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his if the head were not flat and preferably solid, instead of being round
and hollow. The stud.afthe Keats· patent would be his if it were not
folded over and joined by lateral pressure at the sides, so as not to be
made of a continuous piece of metal. For the particular\lse for which
the Stokes stud was designed a flat .and solid head was preferable, and
for the particular use for which the Keats stud was designed a joint or
seam at the sides was not objectionable. For the use for which the com
plainant's stud was designed Ii'round head was preferable, and a seam at
the sides was objectionable. He desired to improve upon his predeces
sors by making a stud without a seam, and thus obviate the neces8ity of
soldering, and which should be hollow throughout and therebysave ma
terial; and he desired to make a stud differing somewhat in details of
the configuration of the partfl from that of Stokes or Keats. The idea
and the method of making a seamless stud out of a single continuous piece
of metal was suggested and fully shown by the patent of Stokes, and the
idea and IT!ethod of saving material by having the entire stud hollow
was suggested and fully shown by the patent to Keats. It is not open
to reasonable doubt that any competent mechanic, versed in the manu
facture of hollow sheet-metal articles, having before him the patents of
Stokes and Keats, could have made these improvements and modifica
tions without exercising invention, and by applying the ordinary skill
of the calling. Indeed, the stud of the Stokes patent alone is a sub
stantial anticipation of the complainant's patent. The different manip
ulation of the blank necessary to introduce the desired modifications of
form, and the hollow head, which distinguish the studs, was within the
obvious knowledge of the skilled mechanic. It must be held that the
patent is invalid for want of novelty. The bill is dismissed, with costs.

ASBESTINE TILING & MANUF'G Co. v. HEPP et al.

(Circuit Court, D. Oregon. June 28, 1889.)

1. PATENTS FOR INVENTIONS-INFRINGEMENT-AcCOUNTING.
Cnder.section 4921 of the Revised Statutes, where a decree is given in 3

suit in equity restraining the infringement of a right secured by patent, the
court may also decree a recovery of the profits arising from such infringement
and the damages the plaintiff has sustained thereby.

2. MUNICIPAL CORPORATION-INFRINGEMENT OF PATENT.
Where the council of Portland authorizes a contractor to lay a sewerin one

of its streets, in pursuance of a power contained in its act of incorporation,
and in so doing the contractor infringes upon the patent of another for mak·
ing sewer-pipe, the act being a corporate ODe for the benefit of the corpora·
tion, it is liable for such infringement, the same as a private corporation or
person.

ISyllabu8 by the Court.)

Suit in Equity for the Infringement of a Patent.
Albert H. Tanner, for plaintiff.
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William H. Adams, for defendant.

DEADY, J. This suit is brought by the Asbestine Tiling & Manufact~

uring Company, a corporation formed under the laws of Washington,
against V. Hepp and F. D. Ball, citizens of the state of Oregon, and the
city of Portland, a municipal corporation of said state.

It is brought to restrain the defendants from using or vending certain
moulds for making mortar-pipes, for which Ezra Hamilton, the inventor,
on October 23, 1877, obtained a patent from the United States, for the
term of 14 years, for an account of the profits arising from the making,
using, and vending of said moulds, and damages for the same.

The defendants Hepp and Ball answer the amended bill, and the city
of Portland demurs thereto.

It appears from the bill that the plaintiff is the assignee of this patent
for this county, and that the city of Portland is authorized by its act of
incorporation to lay down sewers within the corporate limits, designate
the mat.erial to be used in the construction of the same, exercise exclu
sive control in all matters relating thereto, and to assess the cost thereof
on the property benefited thereby; that the defendant, by its common
council, has employed and contracted with the defendants Hepp and
Ball to put down numerous sewers constructed of pipe made with said
moulds, and in pursuance thereof has used a large num bel' of said moulds
and a large quantity of pipe made by means thereof,and is about to con
tract with them for the construction of other sewers therewith.

On the argument of the demurrer the points made in support of it
were these:

(1) The city of Portland, in constructing sewers, eXl'rcises a police power
for the benefit of the public health, which" ill no way inures to the profit or
ad vantage of the city in its corporate capacity," and therefore it "is not Iiaule
for the infringement of a patent in prosecuting such work."

(2) The city of Portland is not liaule for profits on account of the alleged
infringement, "none being realized" or "claimed by the bill." Hence equity
has no jurisdiction.

(3) The city. if liable at all, is only liable for damages, and these can only
be recovered in an action at law.

By section 4921 of the Revised Statutes (section 55, act of July 8,
1870, 16 St. 206) it is provided that in cases arising under the patent
laws this court shall have power to grant injunctions "to prevent the vi
olation of any right secured by patent, and upon a decree being rendered
in any such case for an infringement the complainant shall be entitled
to recover, in addition to the profits to be accounted for by the defend
ant, the damages the plaintiff has sustained thereby."

Presumably the city has made no profits out of the alleged infringe
ment; but, whether it. has or not or will not, the complainant is presum
ably damaged thereby to the extent of the royalty or :icense fee usually
charged for the use of the patent.

Prior to the act of 1870 damages could not have been recovered ina
suit in equity for the infringement of a patent, but resort must have been
had to an action at law for this purpose.

-------- - ---- --- -- - --
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The city, like any natural perSOll, Ulay be enjoined from violating any
right secured to the patentee in this patent, or his assigns, and the stat
ute expressly provides that hl case of a decree for an injunction to restrain
the infringement of a patent the plaintiff shall be entitled to recover the
damages sustained thereby. '

In Root v. Railway CO'., 105 ,U; ~.189, the whole subject of redress
in equity for thevioillition of a right secured by a patent is exhaustively
examined by the late Mr. JllsticeMATTHEWS. The bill was filed after
the expiration of letters pntentfor the profits derived by the defendant
from the 'UBe of an iinprovement in railway car brakes, and, as there
could be no 'further infringement after the expiration of the patent, it
was not, a case for lm injunction, and consequently not of equitable cog
nizance.

In stating the conclusron of the court, Mr. Justice MATTHEWS said
(page 216) "that a bill in equity for a naked account of profits and dam
ages against an infringer of a patent cannot be sustained; that such re
lief ordinarily is incidental to some other equity, the right to enforce
which secures to the patentee his standing in court; that the most gen
eral ground for equitable interposition is to insure to the patentee the
enjoyment of his specific right by injunction against a continuance of the
infringement. "

In the case under consideration, on the demurrer to the bill, the plain
tiff is entitled to an injunction against the continuance of the infringe
ment by theCity, and this gives this court, sitting as a court of equity,
jurisdiction. Incidental to this, according to the rules of procedure in
equity and the express language of the statute, (section 4921, Rev. St.,)
the court may give the plaintiff further relief by way of the recovery of
the profits made by the infringer or the damages sustained by the plain
tiff.

By the ,act of October 21, 18$2, incorporating the city of Portland,
the common council thereof is authorized to open, layout, widen, grade,
and improve the streets of the city, and, by section 121 of such act, "to
lay down all necessary sewers and drains, and cause the same to be as
sessed on the property directly benefited by such drain or sewer," and
by subdivision 30 of section 37 of said act the council is given the
power "to regulate * * * the building and repairing of sewers."

In Dillon on Municipal Corporations (3d Ed. § 966) it is said that such
corporations U are liable for acts of misfeasance positively injurious to in
dividuals, done by their authorized agents or officers, in the course of
the performance of corporate powert Gonstitutionally conferred, or in the
execution of corporate duties." But, the writer adds, there is" not a little
diver5ity of opinion as to what duties are corporate duties."

However this may be, it is certain that the state may authorize the
officers of a municipal corporation to perform a duty which is not cor
porate in its character or purpose, and for the omission or wrong-doing
of which the corporation is not, and ought hot to be, liable to anyone.
My attention has not been attracted to any specific instance of this kind,
but mnny suggest themselves. For instance, if the state were to author-
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ize and require the mayor of the city to keep a:rain-gauge or weather
record in Poriland, or an account of the immigrants arriving at the port,
in the performance of such duties he would be servingthe public at large,
and not the agent of the corporation.

But where the act is a corporate one, to be performed primarily for
the benefit of the corporation, the inhabitants of the municipality, it is
none the less a private, corporate act, because the public at large may be
incidentally benefited thereby.

What few cases there are on this subjAct refer to and follow the ruling
in Bailey v. Mayor, etc., 3 Hill, 531. In tnis case it appeared that certain
"water commissioners," appointed by the state under an act of the legisla
ture to provide the city of Kew York with pure and wholesome water, em
ployed persons to build a dam across the Croton river.

The action was brought against the corporation to recover damages for
injuries caused by the insufficient construction of the dam. The court
held that the work was a corporate one; that the commissioners were the
agents of the corporation; and that the latter was therefore liable for the
injury.

In delivering the opinion of the court, :Mr. Chief Justice NELSON, in
speaking of the grants of power to municipal corporations for exclusive
public purposes and those for private purposes, and the difficulty some
times of distinguishing them, said:

"But the distinction is quite clear and well settled, and the process of sep
aration practicable. To this end, rpgard should be had not so much to the
nature and character of the various powers conferred as to the object and
purpose of the legislature in conferring them. If granted for public purposes
exclusively, they belong to the corporate body ill its public, political, or mu
nicipal character. But if the grant was for purposes of private advanta~e

and emolument, though the pnblic may derive a common benefit therefrom,
the corporation, quoad hoc, is to be regarded as a private company. It stallds
on the same footirm as would any individual or body of persons upon whom
the like special fraBchises had been conferred."

Certainly the purpose of the power to drain the streets of the corpora
tion for the health and convenience of the inhabitants thereof, is quite
as much a private one as that of the power to furnish them with water.
Like the power to maintain fire-engines and lights, the power to drain
the streets by constructing sewers therein to carry offthe waste water and
refuse matter is granted and intended for the benefit and emolument of
the corporation,-the dwellers in the city , and not the general puhlic,
although the latter may be and is incidentally benefited thereby.

When the municipal corporation of Portland was created by the legis
lature, it was not contemplated that the inhabitants thereof should be
left to perish in their own filth, and the place become a nuisance, and
therefore the corporation is authorized, for its own benefit, to provide for
the removal of its waste water and refuse matter by laying down sewers
or constructing drains in its streets.

In Ransom v. New York, 1 Fish. Pat. Cas. 254, and Blus v. Brooklyn,
4 :Fish Pat. Cas. ,596, it was held that the municipal corporation was liable
as an infringer for acts done in the course of the execution of its corporate
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powers and duties, the patents infringed being in the one case for fire
engines and the other for an, improvement in hose-couplings.

In Elizabeth v. Pavem.ent Co., 97 U. S. 126, it was not questioned that
the corporation, having contracted with third persons to lay down a pave
ment on its streets, which was in fact an infringement of the pavement
company's patent, was liable therefor as an infringer for profits, if any
were made, and for damages, if any were sustained. But, the suit hav
ing been commenced before the passage of the act of 1870, "damages"
could not be recovered therein; and. it not appearing that any profits
had been made by the corporation, there were none to recover.

Nor is it material whether the council contracted for or requited that
the pipe to be used by the contractor should be made on the machine of
the plaintiff. It is enough that it has aGcepted the same, or allowed the
contractor to use it, without the license of the patentee or his assignee.
The demurrer is overrded.

THE KATE V. AITKIN.

PINCKNEY v. THE KATE V. AITKIN.

(Dist1'ict Court, D. South Carolina. June 28, 1889.)

SHIPP[NG-BTLJ~ OF LADING.
Phosj.lhate rock, as an article of export, is known to commerce as "wet" and

"dry" rock. the latter being subjected to heat, and thereby made merchanta·
ble. Libelant sold a cargo of "dry" rock, which should contain not more than
2 per cent. of moisture, but after the rock was loaded. the master, represent·
ing the vendees and charterers, refused to sign a bill of lading for anything
but simply "phosphate rock," while libelant insisted that he should sign for
"dry phosphate rock," without qualification. On libel filed for damages for
the master's r~fusal to sign, held, that both parties were in the wrong,-the
libelant for insisting upon bills of lading for' dry rock" without qualirtcation
or explanation, and the master for refusing to sign except for phowhate
rock without statement of its condition, wet or dry, as ascertainable by the
senses,-and the libel was dismissed, and costs divided.

In Admiralty.
Libel for refusing to sign bill of lading.
J. N. Nathans, for libelant.
J. P. K. Bryan, for claimant.

SIMONTON, J. In order to understand this case a brief preface is nec
essary. Phosphate rock, as an article of export, is taken from the mine
and subjected to the process of washing. When it leaves the washer,
it is known as "wet" rock, and is shipped in that condition. Very fre
quently, however, the wet rock is dried before shipment. The drying
process is either in a kiln or in the open air. The latter process ex
poses it to the action of the sun and air. The moisture is thus expelled.
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In the kiln the rock is dried by artificial heat. After leaving the washer
it is carried to the kiln, a brick structure, and is dumped on the floor.
The rock being in nodules, falls naturally in conical form, the edges be
ing near the walls of the kiln. When heat is applied the whole mass
is affected, but, of course, the rock in the neighborhood of the center
of the pile feels the full action of the heat. The nodules at the edges
have less moisture expelled from them. When the fire is applied di
rectly to the rock it shows the mark, and is dark. Rock dried in the
sun and air is nearly white. All things being equal, the value of kiln
dripd rock and rock dried in the sun and air is the same. The rock
thus dried contains more or less moisture, varying from one-half per
cent. up. 'What is known in commerce as "dry" rock must not contain
more than 2 per cent. of moisture. More than 2 per cent. renders it
unmerchantable. On 9th October, 1888, libelant contracted with
Thomas & Son to sell them a cargo of best kiln-dried Magnolia rock,
moisture not to exceed 2 per cent., at six dollars per long ton, delivered
along-side buyers' vessel, at seller's works, on Ashley river. Terms,
note at 60 days from date of bill of lading, with interest added at 6 per
cent. per annum. Thomas & Son chartered the schooner Kate V. Aitkin,
and sent her for the rock. The charter-party is in the usual form, and
provides for a full cargo of "phosphate rock;" "the captain to sign bills
of lading without prejudice to the charter-party." The schooner went
to libelant's landing, and employed Mr. Cuthbert, the managing agent
of libelant's mines, as her stevedore. Cuthbert began to load the schooner
with rock out of a kiln near by and in sight. The rock was put into
the lower hold. He then began to put in rock taken from a pile outside
of the kiln. He says that this was sun-dried rock. The crew say that
it was rockjust from the washer,-wet rock. As soon as the mate saw
this rock coming into the vessel, the master being absent, he stopped it,
saying that it must not be mixed with the other rock. Cuthbert persisted.
Finally he stopped work. \Vhen the master returned, he confirmed the
action of the mate, and directed the outside rock to be put in between
decks. Cuthbert again persisted, and finally had his own way, the
master saying that as Cuthbert persisted in mixing the rock he would
not sign bills of lading for dry rock. Cuthbert had nothing to do with
the bills of lading. About 50 tons of this outside rock were put in,
and then the loarling of the schooner was completed. The entire cargo.
was about 600 tons. When she came from the landing to the port of
Charleston, Mr. Cohen, shipping agent of libelant, on 9th November"
1888, prepared and presented to the master bills of lading for a cargo,
of dry phosphate rock. The master refused to sign for dry phosphate
rock, and tendered bills of lading for cargo "of phosphate rock." Nei
ther side would yield or suggest or adopt amendment. The schooner
being ready for sea, the libel was filed. It has been the practice in this
trade to sign bills of lading for dry phosphate rock. In his bills libel
ant uses these words: The Aitkin has carried cargoes from his landing,
and has given bills of lading in these words. The schooner sailed on
11th November, delivered cargo to Thomas & Son, which was found wet
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in· streaks on the starboard $ide, llbqut one-third of cargo bei~g. S'O wet.
She had encountered .bad' wea.tber" :and had been damaged by gales.
Libelant drew on Thomas & Son for three-fourths of invoice price of
cargo, 15 or 20 days after she left, apd the draft was accepted. These
are the essential facts. There is no doubt as to the jurisdiction. The
W, A. Morrell, 27 Fed. Rep. 570; Paterson v. Dakin, 31 Fed. Rep. 682.
It has not beenquesti.oned..

The evidence filed with this opinion shows that if all the rock had
been taken from th~ kiln the master would have signed the bills of lading
for dry phosphate rock. It is prouablethat if the rock had not been
mixed he would have pursued the ~me course. Counsel, however, in
presenting this case, have not directed their attention solely to the ques
tion whether the outsi<:.ie rock was phosphate rock dried by sun and air,
or whether it was rock just out of the washcr. On this point I have a
dear opinion that it was not wet rock, and that Mr. Cuthbert's evidence
settles the issue. But counsel have widened the question, and have dis
cussed earnestly and learnedly the questions of strict right. Did libel
ant have the right to require the master to sign bills of lading for "dry
phosphate rock?" Did the master have the right to refuse to sign ex
cept for "phosphate rock'?" The words "dry phosphate rock" have two
significations. In trade, as between buyer and seller, they mean phos
phate rock, containing 2 per cent., or less, of moisture. \Vhen this fact
is disputed it can be settled only by chemical analysis. But they have
another, so to speak, a vulgar signification, in contradistinction to rock
just from the washer, which is "wet" rock. The first has reference to
its commercial qualities, to be definitely ascertained only by chemical
analysis; the second, solely to its condition, observable by the senses.
The master cannot be required to state in his bills of lading the precise
chemical character of the cargo. He has no authority to do so. He
has authority" to bind his owners with regard to the weight and condi
tion and value of the goods. He has no authority to estimate and de
termine and state on the bill of lading the particular mercantile quality
of the goods before they are put aboard; as, for instance, that they are
goods containing such and such a percentage of .good or bad material,
or of such and such a season's growth. To ascertain such matters is ob
viously quite outside the scope of the functions and capacity of a ship's
captain, anciof the contract of carriage with which he has to do." Cox
v. Bruce, IJo R. 18 Q. B. Div. 147, quoted and followed in Railway Co. v.
[{night, 122 U. S. 86, 7 Sup. Ct. Rep. 1132. So, when in this lJresent
case the master was called upon to sign bills of lading for dry phosphate
rock, one meaning of which-a meaning used in the contract with his
principal, the charterer of his vessel.,.-was that it contained two per cent.,
or less, of moisture, he had the right .to refuse to do so unless the expres
sion was so qualified as to indicate tbecondition, and not, perchance, the
chemical quality of.the rock; especially so when, as the agent of the
vendees, his charterers, he received the delivery under the contract of
sale, and was thUS, perhaps, iuaposition to bind them as to the chem
ical quality of the rock involve4in the expression. But the libelant
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also had his rights. He was fulfilling a contract to deliver to the buy
er's vessel dry phosphate rock. The cargo was about to· be transported
by sea. It went in dry; that is to say, not moist, or wet. It was about
to be exposed to wetting. Heavy rains might penetrate the deck. The
hatches might be imperfectly or negligently battened down and protected.
The sea-water could thus reach the cargo. Stress of weather might open
her seams and let water in. The master himself might order or permit
water to be put into the cargo, thus increasing its weight and his freight,
payable on the result at the port of delivery. He had therefore the right
to require the master to state on the bill of lading the condition of the
cargo, (Cox v. Bruce, supra,) ascertainable by the senses; that is to say,
either that it was not wet rock or that to all appearance it was dry,
neither damp nor wet to the eye or touch. The ordinary form of the
bill of lading, "received in good order and condition," did not meet this
if only the words "phosphate rock" were used. Phosphate rock direct
from the washer, as we have seen, is used as cargo. This view is strength
ened by another consideration. A carrier is not responsible if he safely
delivers the very goods he actually received for transportation. Railway
Co. v. Knight, supra. But in the carriage of phosphate rock such is the dif
ference in the value of wet and dry rock (one dollar per ton) that it is im
portant to the shipper to have from the carrier the acknowledgment, not
only that he carries so many tons of phosphate rock, but also that it was
in such a condition that the delivery of wet phosphate rock would not
fulfill the contract. The master, therefore, had no right to refuse to sign
bills of lading for anything else but phosphate rock. As is not unfre
quently the case, both parties are in the wrong. Let each pay his own
costs, and let them divide the costs of the officers of court between them.

THE S. A. RUDOJ,PH. ,

MCCAULLEY et al. v. THE RUDOLPH.

(District Court, S. D. New York. June 14,1889.)

SALVAGE-ABANDONMENT.
The schooner R. having stranded on the Jersey coast during It snow

storm, the master and crew were taken ashore by the life-saving service. A
tug was sent for by the master, who kept watch of the vessel as she· floated
and drifted upward and outward along the beach. The libelants' tug, pass
ing near in rough weather, observing the schooner's condition, went to her
rescue, and towed her to New York. No signal was given the tug from the
shore. Held, that the service was a llalvage service; that the schooner was
only temporarily abandoned; and that the service was rendered with the vir
tual consent of the master; and $1,500 was awarded upon the gross value of
$6,314, for ship, freight, and cargo.-one-third to the master and Crew, two
thirds t.o the owner; and an amendment to the libel was allowed to embrace
the master and crew.

In Admiralty. Libel for salvage.
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H. D. H{)I.chL~s; for libelants. .
Owen, Gray &: Sturges, for claimant.
TV. A. Walker, for the cargo.

BnowN, J. On the 6th of February, 1889, the schooner S. A. Ru
.dolph, bound frol11 Washington, N. C., to New York, loaded with lum
ber partly on deck, stranded on the New Jersey coast off Point Pleasant,
during a snow-storm. After being aground a couple of hours, the mas
ter and crew were taken ashore by a crew from the life-saving station at
Island beach, the master being injured by having a hand mashed, and
being disabled in the legs. The captain sent a telegram to New York
for a tug. About half past 10 the libelants' tug, Ivanhoe, approached
the schooner, which was at that time afloat, and, seeing no one on board,
took her in tow and brought her to New York. Before the schooner had
floated the mate had again visited her, but, finding three feet of water in
the hold, refused to stay aboard. The wind was blowing off shore, the
schooner had some sails set partly torn, and the tiller was lashed to port.
Some little time before the Ivanhoe approached her she had floated in
the flood tide, and she was drifting up along the beach at the rate of
about three miles an hour. The captain and crew, with the members
of the life-saving staff, were on shore watching her, and it is claimed
they were preparing to go on board of her again at the time when the
Ivanhoe took charge of her. The captain, it is said, desired to go on
board before, but was prevented by the captain of the life-saving crew
on account of his injuries. The libelants claim that the schooner was
derelict. I cannot find upon the evidence that the schooner was derelict
or abandoned. There still remained the spes recuperandi. A tug had
been sent for. The master and crew were watching her from the shore,
with reference to her preservation. I am not satisfied, however, that
there was any present intention of boarding her for the purpose of at
tempting to navigate her into New York harbor. ·When the tug ap
peared no signals to her were made by the schooner's master and crew
on shore. Such signals might have been made, and if there had been
any objection to the tug's rescuing the schooner, the tug's presence and
manifest intention, instead of causing the master and crew to forbear to
go out in the boat, as it is alleged they were preparing to do, would nat
urally have expedited their going. Virtually, therefore, the tug acted
upon the assent, if not request, of the master of the schooner, and res
cued her in her existing and apparent condition, i. e., only temporarily
abandoned, and remaining under the eye and watch of her master and
crew, who were seeking some means of rescue, and were satisfied that
the Ivanhoe should take her in the condition she was. Under such cir
cumstances the service was a salvage service, and entitled to a reasonably
liberal reward. Though the sea was rough and the weather stormy, the
service itself was not attended with any great difficulty or danger. The
vessel, as saved, was of the value of $4,700, the freight $890, the cargo
of the net value of $724,-in all $6,314. Fifteen hundred dollars will,
I think, be a proper compensation for the whole service of the Ivanhoe,
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her master, and crew, to be aDPortioned ratably against the schooner,
freight, and cargo. See The Hyderabad, 11 Fed. Rep. 749; The Joseph
a. Griggs, 1 Ben. 81; The Anna, 6 Ben. 169. Of this amount one-third
should go to the master and crew of the Ivanhoe and two-thirds to the
owners. The libel is filed by the owners alone, and not in behalf of all
interested. A petition may be filed in behalf of the master and crew,
or the libel amended in behalf of all interested, and a decree thereupon
taken for the full amount. The Adirondack, 2 Fed. Rep. 872. If nei
ther is done within a reasonable time, the libelants may take a decree
for their share only.

THE HAVILAH.

(District Court, S. D. New York. June 27,1889.)

ADMIRALTy-REHEARING.
A rehearing of a cause will not be granted after an assessment of damages,

upon alleged new evidence that is equally controverted. and involves the re
consideration of all the previous evidence. The remedy is by appeal.

In Admiralty.
Henry D. Arden, for libelants.
H. D. Hotchkiss and R. D. Benedict, for claimants.

BROWN, J. The assessment of damages, under such circumstances as
in the present case, is attended with much difficulty and perplexity.
Assuming that the brig was liable on account of her negligence, as found
at the hearing, I think that substantial justice is done by the award of
damages, and that I am not warranted in .making any material change,
except as respects $551.25, allowance for demurrage, which is doubtless
an oversight. Payment of the full value of the vessel at Lhe time that
she was sunk is the legal equivalent of a new vessel purchased to supply
the place of the old, and interest thereon represents the value of the use.
Demurrage in addition, therefore, is not chargeable. The Vemts, 17 Fed.
Rep. 925; The Utopia, 16 Fed. Rep. 507. In other respects the report
is confirmed. An urgent appeal is made for the rehearing of the cause
on the merits, on the ground of newly-discovered evidence, derived from
the raising of the vessel during the assessment of damages, by which it
is claimed to be shown that the angle of collision, instead of being from
three to four points, as found heretofore by the court, was eight points,
as the libelants had contended; and because such a collision angle would
require the reconstruction of the whole theory of the collision, and charge
the schooner with fault, and perhaps wholly relieve the Havilah.Such
evidence as the raising of the schooner affords is, no doubt, new. and, if
it were certain that the evidence derived from an inspection of the vessel
proved an angle of collis.ion of eight .points, I should not hesitate to ad
mit the testimony, and to re-.e~amine the evidence with reference to that
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fact, as the angle of collision wasn- very importllnt factor in thedet(r~

mination of the case. - But it is clear from the opposing affidavits that,
if the case were opened, the angle :of collision would be the subject of as
much controversy as any part of the case on the original hearing. Where
very important facts are discovered after trial, and there is either no dis
pute about them, or substantially little dispute, it is better that this
court, as 1 have held,: should recol1sider the case, the same as where
there has been-an important misapprehension or mistake as to the testi
monyor facts -proved; but not so, I think, where the opening of the
cause would renew the same controversy upon a new: field of evidence,
evidently with contradictory witnesses, all of which must be weighed in
connection with the evidence previously considered. As the law sup
plies the opportunity for rehearing on new evidence by appeal, I think
it better that it should be heard· there, where it can be determined free
from the preoccupation of mind that naturally follows a judgment once
formed and expressed, as respects the mass of the old evidence, which
must, nevertheless, be !.'ecous:dered with reference to the new.

SNOW et al. v. PERKINS et al.

(District Co'i.trt, S. D:.Ne-w York. June 26, 1889.)

SHIPPING--GENERAL AVERAGE-NEGLIGENT STRANDING.
Voluntary' stranding. made necessary by negligence on the part of the ship,

does not entitle the ship-owners to ~ general average contribution from the
cargo saved.

In Admiralty.
Wm. A. Walker, for libelants.
Evarts, Choate &: Beaman andT. Cleveland, for respondents.

BROWN, J. The libelants claim a general average contribution for the
sacrifice of the bark Oneco, which was voluntarily stranded in April,
1885, at Sagua la Grande, Ouba, for the preservationofthe respondents'
cargo. The barkof 726 tons was chartered to the respondents to load a
cargo of sugar, to be delivered in some port of the United States north
of Hatteras. Fully loaded, she drew about 18 feet. On account of the
shoal water in the harbor, the port regulations prohibited loading beyond
16 feet 3 inches draft. When loaded to that draft the Oneco proceeded,
in charge ofagovernment pilot, about 9 miles to the outer anchorage.
She came to anchor on the 10th of April, as the log of that date states,
"in 20 ft. of water, 35 fms. of ohain, the cayo bearing S. E. by E. and
the light W. by N." On the three following days her loading was com
pleted.On the morning of the 14th, a-strong wind and sea getting up,
at 7 A. M.- 'another anchor was let go. There iano evidence that she
dragged herarichors, but in the boisterous weather she struck heavily
upon the bottom, breaking the rudder and damaging the keel. The



: SNOW . .,. PERKINS. 3.35

pumps 'Were.ttlanned and signals of.p.istress were keptfiying, but nQhelp
was obtained,and at the end .oftheday 36 inches of water was in the
well. On the morning ofWednesdaYuthe 15tll, the captain returned.
to Sagua:, and came back on Thursday, the 16th, with three surveyors
and a lighter. The surveyors recommended beaching the vessel for the
preservation of the cargo, so far as possible, which was immediately
done. The cargo was thereafter unladen, the vessel stripped, and the
wreck sold. The cargo was unloaded under a salvage contract made at
Sagua by the master with one Garcia, bearing date the 15th, allowing
the salvQr 50 per cent. This contract recites that the Oneco was then
stranded, and believed to be a total loss. This contract is also certified
by the United States commercial agent under that date. During the
master's absence on the 15th assistance in pumping had been obtained
from the gun-boat Telegrama; but the water bad gained on the pumps,
and on the master's return the bark had 8! feet of water in her hold.
The surveyors were sent by request of the resident American commer
cial agent upon the master's application for a survey, two of whom have
testified in the cause.

Upon the considerable evidence on this branch of the case there seem
to me to be grave doubts whether the beaching of the vessel was for the
best interests of the ship and cargo, or was reasonably justified by the
circumstances of the situation. The salvage contract with Garcia hav
ing been made the day before the survey, the surve)' can be regarded
only as called to justify a foregone conclusion. But no further comment
will be made on this part of the case, as I am satisfied that upon other
grounds a general average charge cannot be sustained, for the reason
that the pounding on the bottom, and conseljuent leaking of the ship,
which was the occasion of the voluntary stranding, arose through negli
gence on the part of the ship. It is one of the commonly accepted rules
in the law of general average that the party whose negligence has made
the sacrifice necessary rannot claim contribution. Lown. Gen. Av. c,
1, § 4; Gourl. Gen. Av. 15, and cases there cited; The Ettrick, L .. R. 6
Probe Div. 127, 135; Robinson v. Price, L. .R. 2 Q. B. Div. 91; The On
tario, 37 Fed. Rep. 220, 222, and cases there cited; Ralli v. Troop, Id.
888, 890. Such is the express provision, also, of several of the conti
nental Codes. Germany, § 704; Italy,§ 643; The Netherlands, 700;
Spain, § 820; Belgium, § 103. In France the law is the same, without
any express provision of the Code. 5 Valroger, Droit Mar. §§ 2001,
2087. The charter in the present case does not adopt the York-Antwerp
rules. Taking all the circumstances into consideration, I cannot find
that the vessel was anchored in deep water, as the master testifies, but
must hold that she was improperly and negligently anchored in shoal
water, (20 feet, as the log states,) and negligently allowed to remain
there after her loading was completed until she pounded on the bottom
in the rough I'ea that arose on the 14th. The master testifies, indeed,
that he repeatedly sounded about the ship, both before and after the
poundin~began, and thatthere was from 16 to. 20 fathoms of water all
around the vtllilbd, !lui t.hat the entry of "20 ft." iu the log is a mistake
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for 20fathoms. But the sameentty in the log merttions both feet and
fathoms; The entry reads: "Came to anchor in 20 ft. of water, 35 fms.
chain, at 4 P. M." It is difficult to believe that the two ,forms of abbre~
viation would have been used if fathoms had been meant in both cases.
But there are many circumstances that sustain the log, and I have sought
in vain for anything to confirm the master's testimony. The protest
made soon after and signed by the master, first and second mates, and
two seamen, repeats the same statement of the log, the words "feet" and
"fathoms" being written out in full. No other witness from the ship, and
neither of the surveyors, two of whom were sworn, were examined as to
the depth of water where the ship lay. Capt. Keen, one of the survey
ors, speaks of the place as a "shoal" which he had found out, and he
anchored his vessel a reasonable distance off to keep clear of it. Capt.
Charleson speaks of the Oneco as aground. The master, in his applica
tion on the 15th to the United States commercial agent for a survey,
states that tbe Oneco had "struck upon a rock or reef." In his testi
mony he intimates that, though the ship lay in 16 fathoms of water, the
rudder and keel struck upon some "lump." But he also testifies that
he sounded all about the stern and found no such lump, and he made
no furtber effort to find what it was on which the ship pounded. While
it is not absolutely impossible that sllch a peak arose from a depth of
100 feet to within 20 feet of the surface, it seems scarcely credible that
so unusual and extraordinary a thing, if it existed, should excite no in
terest, remark, or investigation on the part of either the master himself
or the other shipmasters, the surveyors, and the salvor and lightermen,
who came out to the ship on the 16th. Had there been so dangerous a
rock in that vicinity, in deep water, where vessels were accustomed to lie
and complete their loading, it seems incredible that no inquiry or inves
tigation should have been made concerning' it. The evidence even of
the master shows no such interest or investigation, and the testimony of
the other witnesses gives no intimation of anything unusual, but treats
it as any ordinary shoal on which the vessel had grounded. The mas
ter, when asked to explain how the ship could thump on the bottom in
100 feet of water, could give no explanation except the suggestion of a
"lump" beneath the keel, which he made no special effort to find, and
which is not proved to have existed. In the face of the entry in the
log, and the language of the protest, that the ship anchored on the 10th
in 20 feet Of water, and of the other evidence, intimating nothing un
usual, but speaking of the vicinity as a sboal, and the vessel as stranding
OIithebottom; I must find the master's testimony insufficient to sup
port his theory. If it was permissible to anchor at all in so shallow
water as 20 feet, it was not permissible to remain there when the wind
shifted or freshened; and I must hold it negiligence in the ship, if not
to have anchored in that depth at all, at least not to have taken care that
the ship was hauled out into deeper water before any such change in the
wind and sea arose as made her berth palpably dangm:ous,and produced
the'injuries on account of which she was stranded. This negligence be
ing the efficient cause of the sacrifice, the libel must be dismissed.
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MERCANTILE TRUST CO. v. KANAWHA & O. Ry. CO. et al.

(Circuit Court, D. West Virginia. July 13,1889.;

1. COURTS-FEDERAL-ANCILLARY JURISDICTION.
A suit was brought in the United States circuit court for Ohio for the fore·

closure of a mortgage on defendant's railroad, which extends through Ohio
and West Virginia. After the appointment of a receiver in that suit, com
plainant filed a bill termed an "ancillary bill," in the United States circuit
court for West Virginia. reciting the proceedings in the first suit. and ex
hibiting a copy of the bill therein, and praying the court to take" ancillary
jurisdiction" and furnish such relief as might be necessary to accomplish the
purposes of the first suit, "and for such other and further relief as the nature
of the case may require," etc. lIeld, that the bill should be dismissed. If the
aid of the court in West Virginia is desired in enforcing the mortgage, it must
be invoked by an independent suit.

2. EQUITY-PI,EADDrG-BILL TO FORECLOSE.
The bill cannot be regarded as an original bill seeking foreclosure, because

it contains no sufficient description of the mortgaged premises, nor averment
of facts essential to show complainant's right to foreclose, and such defects
cannot be supplied merely by reference to the copy filed of the bill in the
other suit.

In Equity. On petition for ancillary proceedings.
Alexander' & Green, Si'mpson, Thacker & Barnv,m, and John E. Kenna,

for complainant.
E. B. Knight, for defendant railroad company.
J. B. Jackson, for defendant Davis.
Before HARLAN, Justice, and JACKSO:O<, J.

HARLAN, Justice. The bill filed in this court, May 4, 1889, by the
Mercantile Trust Company, and which was spoken of in argument as an
"ancillary bill," shows that that corporation has heretofore filed in the
circuit court of the United States for the Southern district of Ohio, East
ern division, "a bill of complaint against the Kanawha & Ohio Railway
Company, a corporation created and existing under and by virtue of the
laws of the states of Ohio and 'Vest Virginia, and having its principal
offices at Colum bus, in said state of Ohio, and at Charleston, in said state
of West Virginia, seeking for the foreclosure of a certain indenture of
mortgage or deed of trust, dated the 1st day of ~Iay, 1886;" and that
"a portion of the line of railway and property owned by the said Kana
wha & Ohio Railway, and subject to the lien of said mortgage, is situ
ated within the district of West Virginia, and within the jurisdiction of
this court."

The remaining parts of the bill are in these words:
"And your orator respectfully refers' to the said bill of complaint in the

circuit court of' the United States for the Southern district of Ohio for a more
particular statement of the contents thereof, and for the terms and conditions
of said mortgage; and )'our orator files herewith a true copy of said bill of
complaint, lj,nd prays that your honors will take the same as a part of this an
cillary bill, your orator making all the averments. and showing unto your
honors the same facts which are set forth in said bill filed as aforesaid.

.. And your orator further shows that all the statements contained in said
v.39F.no.6-22



.:. FEDERAL REPORTER, vql. 39.

.bill are true, as it is informed and verily believes, and it repeats the same

.herein..
"And your orator makes the same corporation defendant in this cause that

is nametl in said bill tiled as aforesaid, and prays process against the said de
ifendant, as in said bill it has already prayed.

"And your orator prays that your honors will make such orders and de
·crees, preliminary and final, as are prayed for in said bill by your orator in
·the circuit court of the United States fOl" the Southern district of Ohio, East
ern division; and that your honors will make such other and necessary orders,
judgments, and decl"ees as may be required in aid of said bilI; and that your
honors will take ancillary jurisdiction with the said circuit court of the
United States for the Southern district of Ohio, Eastern division, and will
give your orator all the relief which may be necessary to accomplish the pur
poses of filing said bill.

"And j"our orator prays in all respects as in said bill set forth, and prays
such other and further relief as the nature of the case may require, and to
your honors seem meet."

The case is now submitted upon a petition by the plaintiff, £led May
25, 1889, asking this court to take "ancillary" jurisdiction in aid of the
suit brought in Ohio, and give the petitioner all the relief necessary to
accomplish the purposes of the bill for foreclosure. To that end the pe
titioner asks that an order be entered "confirming and ratifying in all re
spects" the order in the circuit court of the United States for the South
ern district of Ohio, appointing Robert W. Kelley receiver of the prop
erty of the Kanawha & Ohio Railway Company; also, that such orders
and decrees be passed by this court." as shall be necessary or advisable in
order to vest in said receiver the possession of said mortgaged property
and the control over the same."

The case is also before the court upon the plaintiff's motion to set
aside the ex parte order herein of March 15, 1889, making Erwin Davis
.a defendant, and to strike from the files the answer and cross-bill here
tofore filed by him. Davis claims to be the owner of a large amount of
the mortgaged bonds, as well as of each class of the stock of the railway
·company. In his cross-bill he denies that there has been any such de
fault on the part of the mortgagor company as entitles the trustee to in
.stitute foreclosure proceedings, or that the railway company is insolvent,
or, if properly managed, unable to pay its interest as it matures; that he
is willing to take a 20-year lease of the railroad, and deposit in advance
of the maturity of the interest coupons the amount necessary to meet
them, the lease to be forfeited if such deposits are, .110t promptly made;
:and that, if his proposition to lease be not accepted, he asks that a re
ceiver be appointed of the mortgaged property within the jurisdiction of
this court, who is wholly disinterested, and who is in nowise connected
with the pr~sent management of the company's affairs.

It was frankly admitted at the argument that the plaintiff did not
:seek a final decree in this court foreclosing the mortgage of May 1,1886,
:and ordering the property covered by it to be sold; that' the purpose of
the parties by whom or at whose instance the s~it here was instituted
was to have the entire mortgaged property administered under ~e pr
ders of the court in Ohio, in which the suit for .foreclosure was brought;
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and that nothing was desired or expected from this court except an or·
del' approving or confirming the appointment of Kelley as receiver, and
such other orders as may be necessary to vest in him thp, possession and
control of such of the mortgaged property as wm, in this district.

In the brief submitted by the plaintiff's counsel since the oral argu
ment was concluded it is suggested that if this court should deem an in
dependent suit here for foreclosure necessary or proper before any order
is made in respect to the mortgaged property in this district, the bill
filed mi~ht be treated as an original bill seeking a foreclosure.

This proposition cannot be sustained. The bill filed in this court, re
garded as an original bill for foreclosure, is defective, especially in that
it does not sufficiently describe the mortgaged premises, nor show the
terms and conditions of the mortgage, nor the amount secured by it, nor
the sum due and unpaid by the mortgagor. It fails to show, by proper
allegations, in conformity with the rules of equity pleading, that the
plaintiff is entitled to maintain a suit for foreclosure, or to have a receiver
appointed. Its right to have such relief should be made to appear by
direct averments, and not simply by referring to a bill filed in another
circuit, and making a copy of that bill part of the one filed in this court.
It may be that a decree of foreclosure based upon the bill filed here could
not be attacked collaterally as invalid or void. But we are of opinion
that, in its present shape, and in view of the avowed object of this suit.
that bill ought not to be regarded by this court as a suflicient basis for
a decree of foreclosure in this court. The nature and extent of the relief
asked should be indicated by clear and exact statements in the bill it
self, apart from the exhibits.

The bill being defective as an original bill for foreclosure, and for the
appointment of a receiver, we are next to inquire whether it is proper for
this court to enter an order simply approving or confirming the appoint
ment, made in an original suit in another circuit, of a receiver of the
Kanawha & Ohio Railway Company. It was assumed by counsel that a
determination of this question adversely to the plaintiff would be a re
pudiation of the decision in lvluller v. DatOs, 94 U. S. 444. But such is
110t the fact. In that case the circuit court of the United States for the
district of Iowa passed a decree of foreclosure and sale of a railroad ex
tending from a point in Iowa to a point in Missouri, and owned by a
corporation formed by the consolidation of a corporation ofMissouri with
a corporation of Iowa. The entire line was covered by one mortgage
and the suit for foreclosure was brought by the trustee. The mortgagors
were also before the court, and the sale was made by a master at the in
stance of the trustee. There was no conflicting possession by any court
in Missouri of the mortgaged property in that state. It was held that
the decree was not void, so far as it directed the foreclosure and sale of
that part of the railroad lying in Missouri, and that the trustee could be
required by the court in Iowa to make a deed to the purchaser in con
firmationof the sale. The case before us presents no question of that
character. I t is for the plaintiff to determine whether it will 8eek a final
decree in the circuit court of the United States for the Southern district
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of Ohio for the sale under the direction of that court alone, of the entire
mortgaged premises, those in Ohio as well as those in West Virginia.
But if it desires the active intervention of this court in respect to the
mortgaged property in West Virginia, such intervention should only
occur in a separate, independent suit, of which it may take cognizance,
and in which, if proper or necessary to do so, this court may lay its
hands upon the property within this district, and, if need be, administer
it by a receiver directly amenable to its authority, for the benefit of all
parties interested, of whatever state they may be citizens. The request
that this court \"ill simply confirm the appointment of a receiver, made
in another circuit, and by its order invest that receiver with the posses
sion and control of the mortgaged premises within this district,-no
other relief being contemplated,-is, in effect, a request that this court
will compel all who have claims and rights in respect to the mortgaged
property situated in West Virginia to seek relief in the original suit for
foreclosure pending in another state; and this, notwithstanding such
parties Ulay have the right, under existing legislation, to invoke the ju
risdiction of this court, or of some court of general jurisdiction estab
lished by this state. It might be well if congress would so enlarge or
regulate the jurisdiction of the courts of the United States as to enable a
circuit court in which is brought an original suit for the foreclosure of a
mortgage resting upon an interstate railroad to take actual possession, by
its officers, of the entire line, and of all the mortgaged property, wherever
situated, and administer it for the benefit of all concerned; preserving
in that mode the unity of the railroad, and the just rights of mortgagors,
mortgagees, creditors, as well as those of the general public interested in
commerce among the states. But there has been no such legislation,
and we do not see our way clear to effect any such result by judicial or
ders merely.

A good deal was said at the argument about the injury that might
possibly ensue to mortgagors, mortgagees, creditors, and the public if an
interstate railroad, covered by one mortgage, be placed under the man
agement of different receivers, each acting under the orders of the court
appointing him, and sold under separate decrees, rendered in distinct
foreclosure suits brought in ditrerent circuit courts of the United States.
Undoubtedly railroad property of that kind could be very materially
injured in value, and the general public put to serious inconvenience, if
the courts in which such separate suits are brought decline to act in har
mony, or according to some fixed plan, in the administration and sale
of the property. It is not, however, to be assumed that this court, if its
jurisdiction is properly invoked in reference to this railroad, so far as it
lies in West Virginia, will fail in any duty imposed upon it by law, or
the comity prevailing between courts of equal dignity and authority.

It is unnecessary now to consider other questions discussed at the bar.
The plaintiff's petition, filed May 25, 1889, is denied, but without

prejudice to any right it may have to institute a separate suit in this
court for foreclosure, or to amend its present bill, so as to make this suit
one of that ch/lracter. If it does not so amend its present bill, within
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40 days from the entry of this order, then this suit shall stand dismissed.
It follows from what has been said that the order allowing Davis to be
come a party defendant must be and is set aside, and his answer and
cross-bill stricken from the files, but without prejudice to any right he
may have to become a party to the present suit, if the plaintiff amends
its bill as above indicated.

Judge JACKSON, of the district court, authorizes me to announce his
concurrence in the above views.

ALLEC v. REECE.

(Circuit Court, S. D. California. July 22,1889.)

JUSTICE OF THE PEACE-LIABILITY FOR TORTS.
A justice of the peace is not liable in damages for causing the arrest and

imprisonment, as authorized by Code Civil Proc. Cal. §~ 1993,1994, of one
who has failed to obey a subpama issued by the justice, thoug-h the subpama
was insufficient to require the attendance of the person served, and the war
rant of arrest was directed "to the sheriff or any constable," when by the
statute it should have been directed to the sheriff only, as in issuing the sub
pama and warrant the justice acted in his judiciary capacity.

At Law. On demurrer to complaint.
Action for damages by Alfred Allec against O. M. Reece.
H. M. Morgan, for plaintiff.
Willis & Treat, for defendant.

Ross, J. The defendant was, at the times stated in the complaint, a
justice of the peace for San .Luis Rey township, of San Diego county,
and as such, on the 7th of September, 1888, issued a subpama for the
plaintiff to appear in the said justice's court on the 10th day of Septem
ber following, then and there to testify as a witness in a criminal pro
ceeding then pending in that court, entitled Peaple of the Sta.te of California
v. Jesus Fidoroa, in which proceeding Fidoroa was charged with the crime
of grand larceny. The plaintiff herein not appearing at the time speci
fied in the subprona for his appearance, the justice issued a warrant, di
rected to the sheriff or any constable of San Diego county, commanding
the arrest of the plaintiff, and that he be brought before the said court
on the 11th of September, then and there to show cause why he should
not be punished for contempt in disobeying the subprona. Under that
warrant the plaintiff was arrested in Los Angeles county by the consta
ble of San Luis Rey township, of San Diego county, and taken before
the justice's court at the time named in the warrant, and was there ad
judged guilty of contempt in failing to appear as a witness in obedience
to the subprona; and a fine of $30 was imposed upon him, with the al
ternative of imprisonment in the county jail of that county at the rate
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of one dayfor every dollar of the fine unpaid. The plaintiff paid the
fine, and was dif>charged. At all of the times stated the plaintiff was a
resident of Los Angeles county, in. which county the subpCBna was served
upon him. It had not indorsed upon it an order for the attendance of
the witness made by the judge of the court in which the offense charged
against Fidoroa was triable, nor by a justice of the supreme court of the
state, nor by a superior judge thereof.

There can be no doubt of the illegality of the arrest and imprisonment
of the plaintiff, and of the subsequent contempt proceedings before the
justice's court: First, for the reason that it is provided by section 1330
of the Penal Code of California that"no person is obliged to attend as a
witness before a court or magistrate out of the county where the witness
resides or is served with a subpCBna, unless the judge of the court in
which the offense is triable, or a justice of the supreme court, or a judge
of a superior court, upon an affidavit of the district attorney or prose
cutor, or of the defendant or his counsel, stating that he believes the ev
idence of the witness is material, and his attendance at the ex.amination
or trial necessary, shall indorse on the subpCBna an order for the attend
ance of the witness;" secondly, because by sections 1993 and 1994 of the
Code of Civil Procedure of California every warrant to arrest or commit
a witness for failure to obey a subpCBna is required to be directed to the
sheriff' of the county where the witness may be, and not to a constable;.
and, thi'rdly, because under no circumstances had the constable for San
Luis Rey township, of San Diego county, the legal right to execute the
warrant in Los Angeles county. The liability of the constable, however,
is not involved in the present case, but the question here is whether the
justice of the peace is answerable in a civil action for the arrest and im
prisonment of the plaintiff.

Had defendant been a judge of superior and general jurisdiction, it is
clear that he would not be; for the rule laid down by the supreme court
in the case of Bradley v. Fisher, 13 Wall. 335, is that "judges of courts
of record of superior or general jurisdiction are not liable to civil actions
for their judicial acts, even when such acts are in excess of their juris
diction, and are alleged to have been done maliciously or corruptly."
The principle on which such exemption is founded and maintained rests
in public policy, and was established in order to secure the independ
ence of the judges; it being, as observed by the court in the case above
cited, "of the highest importance to the proper administration of justice
that a judicial officer, in exercising the authority vested in him, shall
be free to act upon his own convictions, without apprehension of per
sonal consequences to himself." With respect to judges of limited and
inferior jurisdiction, however, it has been generally held that they are
protected only when the act complained of was within their jurisdiction.
The reasons given by Judge COOLEY, in his valuable work on Torts, why
the law protects the one judge and not the other, and· that one the very
one who, from his higher position and presumed superior learning and
ability, ought to be more free from error, are as follows:
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"The inferior judicial officer is not excused for exceeding his. jurisdiction,
because, a limited authority only having been conferred upon him, he. best
observes the spirit of the law by solving all questions of doubt against his ju
risdiction. If he errs in this direction, no harm is done, because he can al
ways be set right by the court having appellate authority over him, and he
can have no occasion to take hazards so long as his decision is subject to re
view. The rule of law, therefore, which compels him to keep within his ju
risdiction at his peril, ca.nnot be unjust to him, because, b~' declining to exer
cise any questionable authority, he can always keep within safe bounds, and
will violate no duty in doing so. Moreover, in doing so he keeps within the
presumptions of law, for these are always against the rightfUlness of any au
thority in an inferior court, which, under the law, appears doubtful. On the
other hand, when a grant of general jurisdiction is made, a presumption ac
companies it that it is to be exercised generally, until an exception appears
which is clearly beyond its intent. Its very nature is such as to confer upon
the officer intrusted with it more liberty of action in deciding upon his powers
than could arise from a grant expressly confined within narrow limits, and
the law would be inconsistent with itself if it were not to protect him in the
exercise of this judgment. Moreover, for him to decline to exercise an au
thority because of the existence of a question, when his own jUdgment favored
it, would be to that extent to decline the performance of duty, and measura
bly to defeat the purpose of the law creating his office; for it cannot be sup
posed that this contemplated that the judge should act officially as though all
presumptions opposed his anthority, when the fact was directly the contrary."
Cooley, Torts, 420.

In all this there does not appear to me to be any sound reason for de
nying protection to the inferior judicial officer. As has been said, the
principle on which any exemption is maintained is founded in the inter
est of the public, and is established in order to secure independence in
the judiciary. This principle, in my judgment, is as applicable to an
inferior judge as to one of superior and general jurisdiction. To the ex
tent that the former is authorized to act at all, it is just as important to
the public interests, or, if less important, less only in degree, that he
should be free to act upon his own convictions, without apprehension of
personal consequences to himself, as that the judge of superior and gen
eral jurisdiction should be. It is all important that every branch of the
judichuy should enjoy this freedom. While it has undoubtedly been
generally held that the exemption does not extend to inferior judicial offi
cers, that it has"been so extended is seen from the case of Scott v. Stans
field, L. R. 3 Exch. 220, in which case the court, in holding that thejudge
of a co~nty cOJ.rt, which was a court of record, was not liable to a civil
action for slander for words spoken in his judicial capacity, even if spoken
falsely and maliciously, and without any reasonable, probable, or justi
fiable cause, and without any foundation whatever, and not bonafide in
the discharge of his duty .as judge, and were wholly irrelevant to the mat
terbefore him, said:

"The quefltion arises, perhaps, for the first time, with reference to a coun~
court jUdge; but a series of decisions, uniformly to the same effect, extending
from the time of Lord COKE to the present time, establish the general propo
sition that no action ,will lie against a ;judge for any acts done Or wordi.spoken
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in his jUdicial capacity in a court of justice. This doctrine has been applied.
not only to the superior courts, but to the court of a coroner, and to a Gourt·
martial, which is not a court of record. It is essential in all courts that the
judges who are appointed to administer the law should be permitted to admin
ister it under the protection of the law. independently and freely, without fa
vor and without fear. This provision of the law is not for the protection or
benelit of a malicious or corrupt judge. but for the benefit of the public, whose
interest it is that the judges should be at liberty to exercise their functions
with independence, and without fear of consequences."

In applying the principle, however, to the acts of any judge, the dis
tinction so clearly pointed out by Mr. Justice FIELD in delivering the
opinion of the court in Bradley v. Fisher, supra, must be observed be
tween excess of jurisdiction and the clear absence of all jurisdiction over
the subject-matter. ""Where there is clearly no jurisdiction over the sub
ject-matter," said the learnedjustice, " any authority exercised is a usurped
authority, and for the exercise of such authority, when the want of ju
risdiction is known to the judge, no excuse is permissible. But where
jurisdiction over the subject-matter is invested by law in the judge, or in
the court which he holds, the manner and extent in which the jurisdic
tion shall be exercised are generally as much questions for his determina
tion as any other questions involved in the case, although upon the cor
rectness of his determination in these particulars the validity of his judg
ments may depend. Thus if a probate court, invested only with au
thority over wills and the settlement of estates of deceased persons, should
proceed to try parties for public offenses, jurisdiction over the subject of
offenses being entirely wanting in the court, and this being necessarily
known to its judge, his commission would afford no protection to him in
the exercise of the usurped authority. But if, on the other hand, a judge
of a criminal court, invested with general criminal jurisdiction over of
fenses committed within a certain district, should hold a particular act
to be a public offense, which is not by the law made an offense, and pro
ceed to the arrest and trial of a party charged with such act, or should
sentence a party convicted to a greater punishment than that authorized
by the law upon its proper construction, no personal liability to civil ac
tion for such acts would attach to the judge, although those acts would
be in excess of his jurisdiction, or of the jurisdiction of the court held
by him; for these are particulars forhis judicial consideration whenever
his general jurisdiction over the su~ject-matteris invoked. Indeed, some
of the most difficult and embarrassing questions which a judicial officer
is called upon to consider and determine relate to his jurisdiction, or that
of the court held by him, or the manner in which the jurisdiction shall
be exercised. And the same principle of exemption from liability which
obtains for errors committed in the ordinary prosecution of a suit, where
there is jurisdiction of both subject and person, applies in cases of this
kind, and for the same reasons."

In the present case the defendant, as justiee of the peace, had before
him, for examination under the state statutes, a criminal charge. It is
not claimed that he did not have jurisdiction of that proceeding. For



AI,LEO 'V. REECE. 345

its proper investigation witnesses were required, aud to procure their at
tendance he had the power to issue subpcenas. Pen. Code, § 1326. For
a witness duly subpcenaed, who should fail to attend, he was by the
statutes empowered, upon proof of the service of the subpcena and of the
failure of the witness. to issue a warrant for the arrest of the witness, ad
dressed to the sheriff of the county where he was to be found, (sections
1993,1994, Code Civil Proc.;) and by section 1331 of the Penal Code
it is provided that disobedience to such subpcena may be punished by
the court or magistrate as a contempt. Whether the subpcena had been
so served as to authorize the issuance of a warrant was a matter for judi
cial ascertainment by the justice. The direction of the warrant to the
sheriff or any constable of San Diego county was a clear violation of sec
tions 1993 and 1994 of the Code above cited, but this was done in his
judicial capacity. The witness, being a resident of another county, was
by virtue of section 1330, 8upra, not compelled to attend the court of
defendant in the absence of an order of the judge of the court where the
offense under investigation was triable, or of a justice of the supreme
court of the state, or of a state superior judge, indorsed on the subpcena;
and in the absence of such an order the justice of the peace was clearly
in error in adjudging the witness guilty of contempt in failing to obey
the subpcena. But to pass upon the contempt matter it was necessary
for the justice to ascertain the facts in respect to the subpcena, and
whether or not the required order for the attendance of the witness was
indorsed on it, and all of this he did in his judicial capacity. When
that is the case, the grossness of the error of such determination, and of
the judgment following it, will not render the officer liable in a civil ac
tion for damages, even if the exemption already referred to does not ex
tend to him. From these views it results that the demurrer must be
sustained, and the suit dismissed, with costs to defendant. So ordered.
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DEDERICK'll. FARQUHAR.

(Oircuit Oourt, E. D. Pennsylvania. June 28, 1889.)

PLEADING-AMENDMENT-LACHES.
Plaintiff had filed an amendmen', to his bill. after the expiration of the patent

Rued on, introducin~new causes of action, and moved to extcnd the time for
taking teRtimou~·. He had allowed three years to elapse in total ,nactiv:ty
on account of the alleged unsettled state of the law. H6Id, the delay not be
ing sufficiently excused, the amendment will be stricken off and tile motiun
dismisseH.

In Equity. Motion to strike off amendment, and to extend time for
taking testimony.

Church & Church, for complainant.
W. G. King, fUl defendant.

BUTLER, J. The amendment was filed without hearing, subject to a
motion to strike off. The patent had expired. New causes of action
are embodied in the amendment. If suit were brought upon them it
could not be sustained. The expiration of the patent terminated the
right to sue here. Whether we could obtain jurisdiction by their in
troduction into the pcnding suit is open to doubt. The question, how
ever, need not be decided. An examination of the record has satisfied
me that if the court may allow such introduction it would be an unwise
exercise of its discretion to do so. The suit was comnlenced in the sum
mer of 1886, and nothing whatever has been done to prepare it for trial.
The complainant's recent affidavit does not show a sufticient excuse for
this delay. The supposed unsettled state of the law did not constitute
a reason for total inaction during aU this time. If complaimmt did not
believe he had a cause of suit which could be sustained, he should not
have sued. If he 6:d so believe, he should at least have prepared for
trial. The suit is virtually dead, and might be stricken off for want of
prosecution. We should not, therefore, breathe new life int.) it by ex
tending the time to take testimony, and allowing the amendment, thus
depriving the respondent of the opportunity to try before a jury, which
now seeems to be his right as respects the new camles of action, and vir
tually as respects the old. The amendment mnst be stricken off, and
the motion to extend be di,,;allowed.
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(Circuit Court, E. D. Wiscons'in. August 5,1889.)

1. CORPORATIONS-:"STOCK-SALE-RIGH'l'TO DIVIDENDS.
When" corporation declares a dividend. the earnings represented by the

dividend are no longer represented by the stock. but become a debt due to
the owner of the stock at the time of the declaration, and this right of the
stockholder does not pass by a transfer of the stock. in the absence of aspe
cial agreement. That the dividend is payable at a future date does not affect
the stockholde,r's right.

2. PRINCIPAL AND AGENT-AUTHORITy-LIABILITY OF PRINCIPAL TO THIRD PER
SONS.

An owner of stock on which a dividend had been declared. but not paid,
-authorized an agent to sell the stock, expressly reserving the right to the div
idend. The agent agreed with. the purchaser that the dividend should go
with the stock. Held,that the purchaser had no right to assume that the
-agent, becauSe possessor of the stock, was authorized to sell the dividend,
which formed no part of lI;nd did not pass as an incident to it, and as to that
dealt with the agent at his peril, and that the principal was not bound by the
representations.

3. SAME-RATIFICATION.
The ow'ner received from the agent the eX'l.ct amount for which he had an

thorized the stock to be sold, without any knowledge of the agent's represen
tations and agreements, or that the purchaser claimed to have purchased the
dividend. No transfer was made or demanded of the dividend. The owner
was first inforlll;ed by the treasurer of the company of the purchaser's claim,
but the ground of the claim was not disclosed, and the purchaser asserted
none to the owner. Upon the maturity of the dividend the owner brought
suit against the company, and upon the trial he was informed for the first
time of the facts upon which the purchaser based his claim. Held, that the
retention of the proceeds of the sale did not amount to a ratification of the
agent's unauthorized acts.

At Law. On motion for judgment.
W. J. Turner, for plaintiff.
J. V. &; Chas. Quarles and J. G. Flanders, for defendant.
Before GRESHAM and JENKINS, JJ.

JENKINS, J. At the trial a special verdict was taken, upon which both
parties moved the court for judgment. The plaintiff sues to recover a
()ertain dividend declared by the defendant upon stock in its company
at the time owned by the plaintiff. This dividend was declared on the
1st day of March, 1886, and was payable by the terms of the resolution
on May 1st and July 1st next thereafter. The defense is that after the
declaring of the dividend, and hefore it was payable, the plaintiff sold
the dividend to Chapman & Goss, to whom it was paid by the defend
ant.

The facts established by the evidence and the special verdict are
these: Soon after the dividend was declared, the plaintiff authorized
one H. S. Benjamin to sell his stock at par, but did not empower him
to dispose of the dividend declared. To the contrary, in his instruction
the dividend was expressly reserved. The plaintiff retained possession
of the stock. Benjamin, on March 12th, contracted with Chapman &
Goss, then and previously stockholders in the company, and connected
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with its management, to sell them the plaintiff's stock at its par value,
representing that the dividend declared would, and agreeing that it
should, go with the stock. From the amount of stock offered them,
Chapman & Goss supposed that it was the stock once owned by the
plaintiff, but were told by Benjamin, and believed, that the stock was
then owned by Benjamin's wife. They were not informed of the plain
tiff's instructions to Benjamin, and did not know that Benjamin was the
agent of the plaintiff. At the time of the contract of sale, Benjamin did
not, as Chapman & Goss knew,have possession of the stock, and did
not receive it from the plaintiff until March 15th, the date of its trans
fer to the purchasers. It wassent to the agent by the plaintiff pursuant
to advice that he had sold it at par. Benjamin delivered the stock to
Chapman & Goss, who paid therefor the par value upon the faith of
Benjamin's representation that the dividend would, and his agreement
that it should, go with the stock. There was no formal assignment or
transfer of dividend. The plaintiff received from Benjamin the avails
of the stock in ignorance of Benjamin's representation and agreement,
and still retains the same. The defendant, after demand by the plain
tiff, paid the dividend to Chapman & Goss upon receiving indemnity.
It does not appear when, if at all, the plaintiff had information of the
representation and agreement of Benjamin. So far as the record dis
closes, no communication upon the subject at any time passed between
the purchasers of the stock and the plaintiff. The latter had notice
about May 1st, when he applied for payment, that Chapman & GOBS

claimed the dividend, but was not advised of the nature of their claim.
At the trial Benjamin denied the representation and agreement alleged,
insisting that he merely expressed to Chapman & Goss an opinion upon
the question whether, as matter of law, the dividend would follow the
stock. His contention in that respect is settled adversely to him by the
special verdict. Chapman & Goss have never tendered to the plain
tiff the stock, or demanded return of the money paid, nor has the plain
tiff tendered back the money, or demanded the stock.

It is insisted for the defendant (1) that, as matter oflaw, the dividend
passed with the stock; (2) if otherwise, that the plaintiff is bound by
the representation and agreement of his agent; (3) that the plaintiff, by
retention of the avails of the bargain, has ratified the contract made by
his agent.

1. Stockholders are, as to the property of the corporation, qt~a.si part
ners, holding per my et per tout~ The earnings of the corporation are part
of the corporate property, held by the same tenure, and, until separated
from the general mass, the interest of the stockholder therein passes with
a transfer of the stock; and this, irrespective of the time during which
earnings have accrued. By the declaration ofa dividend. however, the
earnings, to the extent declared, are separated from the general mass of
property, and appropriated to the then stockholders, who become cred
itors of the corporation for the amount of the dividend. The relation
ship of the stockholder to the corporation, as to the amount of the divi
dend, is thus changed from one of partnership ownership to that of cred-
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itor. He thereafter stands to the corporation in a dual relation,-with
respect to his stock, as partner and part owner of the corporate property;
with respect to the dividend, as creditor upon a par with other creditors
of the corporation. The severance of the earnings from the general mass
ofcorporate property, and the promise to pay, arising from the declara
tion of the dividend, works this change. The earnings represented by
the dividend, although the fruit of the general property of the company,
are no longer represented by the stock, but become a debt of the com
pany to the individual who at the time of the declaration of dividend
was the owner of the stock. That the divdend is payable at a future
date can work no distinction in the right. The debt exists from the
time of the declaration of dividend, although payment is postponed for
the convenience of the company. The right became fixed and absolute
by the declaration. This right could, of course, be transferred with the
stock by special agreement, but not otherwise. The dividend would not
pass as an incident of the stock. Brundage v. Brundage, 60 N. Y. 544;
Hill v. Newichawanick Co., 8 Hun, 459, affirmed 71 N. Y. 593; Board
man v. Railway Co., 84 N. Y.178. So a legatee of shares is not entitled
to a dividend thereon declared before, but payable after, the death of the
testator. The dividend forms part of the corpus of the estate, and passes
to the executor. De Gendre v. Kent, L. R. 4 Eq. 283. The dividends
are earnings growing out of the stock, but when declared are immediately
separated from it, and exist independently of it. They are happily
likened in the case last cited to fallen fruit, which does not pass with
the sale or gift of the tree. The cases of Clive v. Clire, Kay, 600, and
Burroughs v. Railroad Co., 67 N. C. 376, relied upon by the defendant,
are not availing. The former case was ruled upon the peculiar terms
of the corporate articles of the company, providing that the shareholder
should not receive any dividends after the period at which he ceased to
be proprietor of the shares, but that dividends on such shares should
continue in suspense until some other person should become proprietor
of them. In the latter case, the resolution declaring a dividend paya
ble on two future dates provided that the transfer books should be
closed for 30 days prior to each such date. The court lay stress upon
the language of the resolution, and construe it as an express declaration
that the dividend was payable, not to present shareholders, but to those
who should be shareholders upon the books at the maturity of the divi
dend, since otherwise the closing of the books would be a useless cere
mony. In this view the decision may be upheld, although much of the
argument of the opinion is opposed to the current of authority.

2. It is, of course, correct to say that if a principal pnts his agent in
a position to impose upon an innocent third person, by apparently pur
suing his authority, he shall be bound by his acts. It is, however,
equally true that one dealing with an agent must look to the extent and
scope of his agency, and that an implied or ostensible agency is never
construed to extend beyond the obvious purpose for which it is appar
ently created. Here the plaintiff had authorized his agent to sell hiE
shares in the defendant company. He was bound by all such acts of
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his agent as were within the apparent authority arising from possession
of the stock. But that possession did not clothe the agent with apparent
authority to sell other property; did not authorize the disposition ,of a
previollsly declared dividend. The ostensible, as well as actual, anthor
ity was limited to disposition of the stock, and that alone. The pur
chasers had no right to assume that the agent, because the possessor of
the stock, was also authorized to sell the dividend, that was no part ofand
did not pass. as an incident to the stock. As to that they dealt with the
agent at their peril. 8upposin~ the agent to be acting for himself or
his wife, and not for the plaintlff, they were bound to the greater cau
tion to ascertain if there had been a transfer of the dividend by the
plaintiff. It is clear that the plaintiff was not bound by any representa
tion or agreement of his agent touching the dividend, because in respect
thereto the agent was acting without authority ,and beyond the appar
ent scope of authority flowing from possession of the stock.

3. The plaintiff received from Benjamin, and has since retained, the
avails of the stock. This the defendant insists works a ratification by
the plaintiff of the unauthorized act of the agent. It was doubtless com
petent for the defendant to have interpleaded these rival claimants to the
dividend. Salisbury Mill~ v. Townsend, 109 Mass. 115. Instead of so
doing, it paid to Chapman and Goss the dividend claimed by the plain
tiff, and asserts a ratification of the contract to which it was not a party,
and in behalf of those who are not before the court, nor bound by its
decision. It may well be doubted if the defendant is in position to
avail itself of the alleged ratification. Assuming, however, that such
defense is availing to the defendant, is ratification shown? It is well es
tablished that a ratification of an unauthorized contract, to be effectual
and binding upon the one sought to be bound as principal, must be
shown to have been made by him with full knowledge of all the mate
rial facts connected with the transaction to which it relates, and that the
.existence of the contract, its nature and consideration, were known to
him. Bnt if the material facts were suppressed, or were unknown to
him, except as the result of his intentional and deliberate act, the ratifi
cation will be invalid, because founded upon mistake or fraud. Owings
v. Hull, 9 Pet. 629; Bennecke v. Insumnce Co., 10.5 U. 8. 360; Bloomfield
v. Bank, 121 U. 8.135,7 Sup. Ct. Rep. 865; Rolling-Mill v. Railway Co.,
5 Fed. Rep. 852; McClelland v. Whiteley, 15 Fed. Rep. 322; Dickinson v.
Conway, 1~ Allen, 491.

The defendant, asserting snch ratification, was therefore bound to show
that it was made by the plaintiff under such circumstances as to be bind
ing upon him, and that all material facts were made known to him.
Combs v. Scott, 12 Allen, 495; Hardema.n v. Ford, 12 Ga. 205. Do the facts
disclose ratification? The plaintiff authorized his agent to sell the stock,
at par. He conferred upon the agent no apparent authority to dispose
of anything else. As to the dividend, the purchaser had no right to as
sume that Benjamin could dispose of it. The possession or the actual
ownership of the stock, subsequent to the declaration of the dividend,
gave him no apparent authority to sell the dividend. As to that they
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dealt with Benjamin at their peril. A transfer of the stock vested nO'
legal title to the dividerld previously declared. There was no actual
transfer of the dividend, and none was demanded. The purchasers are
chargeable with knowledge of the law that the dividend did not follow
the stock; that the dividend belonged to the plaintiff, and they were
bound to inquire, supposing Benjamin to be acting for himself or his
wife, as to his or her ownership of this dividend. So far, therefore, the
purchasers were negligent; the plaintiff was innocent.

Did the retention by the plaintiff of the avails of the stock amount
to a ratification? The plaintiff received as avails of the stock the exact
amount for which he had authorized his agent to dispose of his stock.
He had no reason to suppose that any false representation had been
made, or that his agent had assumed to dispose of any other property
than the stock as the consideration for the money paid by the purchasers
and received by him. Under such circumstances, the retention of the
money cannot be held to be a ratification by him of the unauthorized
acts of the agent, because it was retained without knowledge of the facts.
Bell v. Cunningham, 3 Pet. 69, 81; Hastings v. Proprietors, 18 Me. 436,
Bryant v. Moore, 26 Me. 87; 'l'hacher v. Pray, 113 Mass. 291; Navigation
Co. v. Dandridge, 8 Gill & J. 248; Smith v. Tra.cy, 36 N. Y. 79; Bald
win, v. Burrows, 47 N. Y. 199; Smith v. Kidd, 68 N. Y. 130; Reynolds
v. Ferree, 86 Ill. 576; Roberts v. RU?Ji,ley, 58 Iowa, 301, 12 N. W. Rep.
323; Bohart v. Oherne, 36 Kall. 284, 13 Pac. Rep. 388; Insurance Co. v.
JI'O'n Co., 21 Wis. 458, 464.

So far as the record discloses, the first notice which the plaintiff re
ceived that the purchasers of the stock claimed the dividend was about
May 7th, when the treasurer of the defendant seems to have advised him
thereof, and requested to know if the plaintiff made claim thereto. It
does not ,appear that the grounds of the claim were then disclosed. It
would seem probable that the plaintiff understood the claim to be bot
tomed upon the ground that by law the stock carried dividend previ
ously declared and unpaid,-a ground insisted upon at the trial,-as
the plaintiff in his letter of that date speaks of the purchaser undertak
ing to hold the dividend "under some technicality." There seems to
have been no communication between Chapman & Goss and the plain
tiff at any time touching their claim. They asserted no claim, and dis
closed no ground of claim. They knew the false representation and the
agreement, of which the plaintifl' was ignorant, and were, I think, bound,
if they sought to hold the plaintiff to a ratification of the unauthorized
act of his agent, to possess the plaintiff with facts within their knowl
edge, and not in his, and to assert a claim founded thereon. This they did
110t do, but, knowing that the plaintiff claimed the dividend, remained
passive so far as concerns getting information to him of the grounds of
their claim. It cannot surely be said that under such circumstances the
retention of the money was an act of affirmance. To so hold would
place every principal at the mercy of his agent with respect to matters
as to which he had conferred no apparent authority. So that if one
should authorize his agent to sell his house for $20,000, and the agent
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selling the house for that sum should include in the sale certain bank
stock which he was not authorized to sell, and of which he had not pos
sesi"ion, the principal, by the mere receipt and retention of the sum whid
he had authorizpd to be taken for the house, and in ignorance of the faci
that the bank-stock was part of the consideration running to the pur
chaser, would be bound to deliver the stock. I cannot yield assent tc
such doctrine. The purchaser had, in the case supposed, no right tc
trust the agent with respect to the bank-stock. He had not the posses
sion of it, and was not clothed with any authority with respect to it,
The purchaser was bound to inquire into the authority of the agent it
such case. The reception and retention of the exact sum authorized tc
be taken for the house, in ignorance of the act of the agent with respec1
to the bank-stock, is no ratification. Otherwise the principal is bound
for every unauthorized act of the agent, and the purchaser may trusl
the agent, who can exhibit no authority. Such a principle would bE
ruinous. Upon maturity of the dividend, suit was at once broughl
against the company. Until the trial the plaintiff is not shown to havE
knowledge of the facts upon which the claim of the purchasers to thE
dividend is based. They had not communicated them to him. HE
could not have learned them from the agent, for he denied the represen·
tations and agreement. This was no acquiescence, working ratification
of the unauthorized act of Benjamin. The cases relied upon by the de·
fendant are of the class, either of recognized agency or of acts adopted
by the principal as done for him, where a right obtained by the agen1
is sought to be enforced, or where the principal receives the avails of 3

contract either authorized or adopted by him. The liability of the prin.
cipal for the fraud of his agent is bottomed upon the principle that, by
adopting the contract made by the agent, and receiving the avails, the
principal assumes responsibility for the means adopted to effect the con
tract; but, as well observed in Baldwin v. Burrows, tmpra, where the
cases are ably reviewed, and the lines of distinction are sharply defined,
"this reponsibility for instrumentalities does not extend to collateral con
tracts made by the agent in excess of his actual or ostensible authority,
and not known to the principal at the time of receiving the proceeds,
though such collateral contract may have been the means by which the
agent was enabled to effect the authorized contract, and the principal re
tain the proceeds thereof after knowledge of the fact." The present
case is not within the class of cases relied upon. The collateral contract
for the transfer of the dividend was in excess of any authority, actual or
ostensible. The proceeds of the authorized sale of the stock were re
ceived in ignorance of the fraud perpetrated by the agent. The amount
of such proceeds was the exact amount authorized to be received for the
stock. The plaintiff, by retaining the proceeds, adopted and ratified
what he had anthorized. Such action cannot be tortured into ratifica
tion of unauthorized acts. Smith v. Tracy, 36 N. Y. 79; Condit v. Bald
win, 21 N. Y. 219. Judgment for plaintiff.

GRESHAM, J., concurs.
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1. LIMITED PARTNERSHIPS-CONTRACTS-STATUTE OF FRAUDS-EQUITY.
A contract of sale by a limited partnership association of the state of Penn

sylvania, organized under the act of June 2,1874, which will impose a liabil
ity exceeding $500 for non-performance, cannot be enforced against the asso
ciation, either in a court of law or equity, unless in writing, and signed by at
least two managers of the association.

2. SAME-REFORMATION-MrsTAKE.
One dealing with such an association is bound to take notice of the statu

to"y requirements for the valid execution of contracts; and if he makes a
contract with an agent of the association, which is reduced to writing, and
signed by only one manager, he cannot, on the ground of mistake, maintain
a bill in equity against the association for the reformation of the instrument
by compelling its execution by two managers.

In Equity.
Suit by the Andrews Bros. Company against the Youngstown Coke

Company, Limited, to reform a certain written instrument, for specific
performance thereof by defendant, and general relief.

S. Schoyer, Jr., for complainant.
S. L. Mestrezat, for respondent.

ACHEso:,\, J. The defendant is a limited partnership association of the
state of Pennsylvania, organized under and subject to the provisions of
the act of assembly of June 2,1874. The fifth section of the act provides
that "no liability for an amount exceeding five hundred dollars, except
against the person incurring it, shall bind the said association, unless
reduced to writing, and signed by at least two managers." This clause
of the act was considered by the supreme court of Pennsylvania in Melt
ing Co. v. Reese, 118 Pa. St. 355, 12 Atl. Rep. 362, and it was there
adjudged that a contract for a sale by such an association, which will
impose on it a liability for non-performance exceeding $500, cannot be
enforced unless in writing, and signed by at least two managers of the
association. The bill here sets forth that Frederick C. Keighley, the
defendant's general manager, acting in its hehalf, agreed with the plain
tiff corporation that the defendant should furnish the plaintiff the coke
necessary to run its furnace-about 10 cars per day-from July 10,
1888, to .Tanuary 1, 1890, at the rate of 95 cents per ton, upon the basis
of then existing wages, the price to rise or fall in proportion as wages
might advance or decline, and that the agreement was reduced towrit~

ing, and was duly executed by the plaintiff, and was signed in behalf
of the defendant by H. O. Bonnell, the treasurer, and one of the man
agers of the defendant company; but that the plaintiff is advised by
counsel that the said agreement, in the form in which it stands, cannot
be enforced at law against the defendant; and the bill prays, in sub
stance, that the said written instrument may be reformed so that it shall
be and appear to be executed .by at least two of the defendant's man
agers, to the8nd that it may be legally enforceable against the defend-

v.39F.no.6-23
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ant, and· that the defendant be decreed to specifically perform ~he con
tract, and for general relief. ' ,"

It is admitted that the liability for non-performance which would be
imposed on the defendant exceeds $500. Confessedly, then, there is
here no contraCt which legally binds the defendant. But if there is no
such valid contract at law, upon w,hat principle can the plaintiff be
granted the equitable relief here sought? Undoubtedly the above quoted
statutory provision is as binding on a court of equity as on a court of
law. Litchfield v. Ballm~, 114 U. S. 190, 5 Sup. Ct. Rep. 820. Cer
tainly the general rule is that courts of equity cannot dispense with reg
ulations prescribed by a statute, or supply any circumstance for the want
of which the statute has declared the instrument void. 1 Story, Eq. Jur.
§§ 96, 177. If there be any exceptions to the rule, clearly this case is not
one. Here was neither fraud nor accident, and, if there 'was mistake,
it was on the part of the plaintiff only, and was, too, a mistake merely
as to the legaleffect of the instrument signed by Bonnell; but such mis
take is noground for the reformation ofa written instrument. Adams,
Eq. *171; Cooperv. Illstwance Co., 50 Pa.' St. 299; Snellv. Insurance Co.,
98 U. S. 85. Besides, strangers dealing with a limited partnership or·
ganized under the act of June 2, 1874, are bound by the limitations im
posed upon the powers of the individual members. .Melting Co. v. Reese,
supra. The plaintiff was bound to take notice of the legislative restric
tion expressed in the fifth section of the act. ld.; Pearce v. Railroad
Co., 21 H9W. 443 If the requirements of the statute of frauds are not
complied with, a contract falling within its scope, so long as it remains
in fieri, cannot be enforced, either at law or in equity. Adams, Eq. *86.
Now, under the facts of this case there can be no pretense that there was
such part performance as would perfect the contract in equity. Williams
v. .Morris, 95 :U. S. 457. To a bill in equity to reform an instrument in
writing,if the 'proposed reformlltion invol,ves the specific enforcement of
an oral'agreement within the statute of frauds, or the term sought to be
lt~ded wUlso modify the instrument as to make it operate to convey an
interest or secure a right which can only be conveyed or secured through
an instrument in writing, and fqr which no writing has ever existed,
the statute is a sufficient answer, unless the defendant is estopped to
plead it. Glass v. Hulbert, 102 Mass. 24. But no ground of estoppel
appears here.

Enough has been said to show that the plaintiff is not entitled to eq
uitable relief. I may add, however, that it appears from the evidence
that the contract whiohKeighley agreed to was not only improvident,
as respects the defendant, and, in the length of time it had to run, Ull

usual, but it had not been authorized by the defendant's board of man
agers. The instrument which Bonnell signed had not been submitted
to any other member of thel:>oarq., and he signed it under the belief that
it expired on July 1, 1889,and also upon the supposition that its terms
had beell approved by Mr: M~qurdy, another manager, which was a
mistake. Let a decree be drawn dismissing the plaintiff's bill, with
costs.
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UNITED STATES v. TERRY et al.

(District Oourt, N. D. Oalifornia. May 24, 1889.)

1. INDICTMENT AND INFORMATION-PLEA IN ABATEMENT-DEMURRER.
Where a plea in abat!3ment to an indictment alle/{es facts contrary to the

record, or which could be proven only by the testimony of the grand jurors
disclosing their proceedings or impeaching their findings, a demurrer to the
pica cannot be regarded as admitting the truth of such allegatious, but will
be considered as an objection or e:x:ception to the filing or allowance of the plea.

2. SAME-IMPEACHING RECORD BY PLEA.
Such allegations cannot properly be inquired into by plea in abatement. but

the inquiry must be f,ddressed to the discretion of the court, by suggestion or
motion, and it will be allowed only in rare and e:x:traordinary cases, where
the matters, if true, work a manifest and substantial injury to the defendant.

S. SA¥E-CONDUCT OF GRAND JURy-OMISSION TO READ INDJCT)1El\T.
The fact·that after a large number of witnesses had been examined by the

grand jury, and the district attorney had been instructed to prepare indict
ments. against defendants, the jury dispensed with the reading of the indict
ments. and returned them into court without knowing their exact contents,
because of the statement made to them by the attorney that it would take
three hours to read them, aud that the supreme court justice wanted to leave,
and "\yanted the indictments found before he left, affords no ground for set
ting aside the indictments.

4. SAME-PRESENCE OF DISTRICT ATTORNEY IN .JURY ROOM.
In the United States district court, the mere fact that the district attorney

was present during the e:x:pression of opinion of the graud jury upon the
charge in the indictment. and during their voting thereon. is at most an ir
regularity, which, in the absence of averment of injury or prejudice to de
fendant, is a matter of form, and not of substance.

5. SAME-REFUSAl, TO SUPB<ENA WITNESSES FOR ACCUSED.
In the United States district court, the mere refusal of the district attorney

to summon witnesses for the accused at the request of the grand jury fur'
nishes no ground for settingaside the indictment.

Indictments against D. S. Terry for an assault with a deadly weapon;
attempting to obstruct justice; obstructing United States marshal; and
displaying deadly wrapon in a threatening manner. Also against Sarah
A. Terry for attempting to obstruct justice and obstructing United States
marshal. On demurrer to plea in abatement.

HOFFMAN, J. The first four articles of the plea were abandoned at
the hearing. It is urged in support of the remaining articles that the
matters therein set up show, if true, that the indictment was not legally
found by the grand jury, and that the suit must therefore abate. It is
further urged that the demurrer admits, for the purp0se of this argu
ment, the truth of the mutters so alleged.

The district attorney contends-First, that the plea alleges matters
contrary to the record, and, therefore, that the truth of those matters
cannot be inquired into; and, second, that the inquiry can from its own
nature be made only by taking the testimony of the grand jurors, who
by law and the terms of their oaths are forbidden to disclose their pro
ceedings or to impeach their finding. It would seem that the more reg
ullJ,l' course would have been to object to the allowance of the plea. The
court would have ruled it out as a formal plea in abatement, for a plea
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of that character is bad so far as it contradicts the record. At common
law the regular answer would :be that the indictment was duly returned
by a grand jury prout patet per rec07'dum,and this must be tried by an
inspection of the record itself. CounteSs of Rutland's Case, 6 Coke, 53;
3 Bl. Comm. 331; 1 Bish. Crim. Proc. § 88.5, and caseseited; State v.
Hamlin, 47 Conn. 116; Com. v. Smith, 9 Mass. 110. So, also, if the
allegations of the plea cannot be proved except by the testimony of the
grand jurors themselves. State v. Hamlin, ubi supra. The demurrer,
therefore, in this case can only be allowed to operate as an objection or
exception to the filing or allowance of the plea. It cannot be taken as
an admission of the truth of the allegations pleaded. No such admis
sion was intended by the district attorney, nor had he authority to
make it. These observations may seem to savor of technicality. They
will be found, however, to be not without importance to the final decis
ion of the questions argued at the hearing. Assuming, however, that
the plea in the case is open to exception as a formal plea in abatement,
it does not follow that the defendant is without remedy. Thus, for ex
ample, where it is alleged that there has been improper conduct on the
part of officers employed in the designating, summoning, and returning
of the grand jury, the defendant, who may have been prejudiced thereby,
may bring the matter before the court by suggestions or motion or affi
davit, even where no right of challenge to the array is allowed by law.
But this motion is addressed to the discretion of the court, and the court,
having general power to preserve the pure administration of justice, will
freely exercise its sound discretion for the purpose of serving that end.
Per KELSON, J., U. S. v. Reed, 2 Blatchf. 449. To the attainment of
this great object for which courts are established, general rules or doc
trines must in some cases give way; but exceptions to their application
must be admitted with extreme caution, and on the clearest ground of
their necessity, to secure substantial, and not merely technical, rights.
Thus it is the policy of the law that the preliminary inquiry by a grand
jury as to the guilt or innocence of the accused party should be secretly
conducted; and in furtherance of this object the juror is sworn to secrecy;
and yet, in cases of alleged perjury, or to impeach or contradict a wit
ness in a criminal, or, perhaps, in a civil, case, the grand juror may dis
close the testimony given before the jury. So, again, the general rule
that the admissibility and sufficiency of the evidence on whkh an in
dictment has been found cannot be inquired into, is unquestionable.
Yet if, for example, it should appear from the indorsement on the back
of the indictment that only one witness was examined, and it should be
shown that he was a convicted felon and, therefore, incompetent to be
a witness in any case, I presume that the indictment would be quashed.
It has also been held that in extreme cases, "when the court can see
that the ~nding of a grand jury is based upon such utterly insufficient
evidence or such palpably incompetent evidence as to indicate that the
indictment resulted from prejudice, or was found in willful disregard of
the rights of the accused," it will interfere and quash the indictment.
U. S. v. Farrington, 5 Fed. Rep. 343. On the other hand, many au-
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thorities can be cited toshow that the court will under no circumstances
inquire into the character of the evidence on which the indictment was
found, the pn~sentlllent of the indictment, duly indorsed, being held
conclusive of the regularity of the proceedings. Whether an objection
that the bill was found by a less number than12 will be entertained was
said by Mr. Justice NELSON to be doubtful under the authorities.

It is evident that the inquiry thus raised is open to technical objec
tions: First. That it would require the juror to reveal his own Yote
and that of his fellows. Second. It would contradict the record which
shows that the indictment was "a true bill," i. e., found by the requisite
number of jurors. U. S. v. Reed, 2 Blatchf. 435-466; U. S. v. Brown,
1 Sawy. 531; People v. Hulbut, 4 Denio, 133; State v. Boyd, 2 Hill, (8.
C.) 288; State v. Fowler, 52 Iowa, 103, 2 N. W. Rep. 983; Stewart v. State,
24 Ind. 142; Creek v. State, Id. 151; State v. Fasset, 16 Conn. 467. But
it has been held that the testimony of grand jurors may be received to
show that under a misapprehension of the law the indictment was found
on a majority Yote of the jury, and without the concurrence of 12 of the
number, and that therefore it was void, and no true bill; and, secondly,
that the court, while recognizing the absolute verity which a regular judi
cial record imports, and the policy on which the rule is founded, yet
holds that there always has been and always must be from the necessi
ties of the case a power in the court to vacate or cause to be amended a
record which has been erroneously or falsely made, by inadvertency or
otherwise, by any of its officers; and that it is competent for it to say,
if the claims of justice require it: "This is not our record; it is false and
erroneous, and the authentication it bears is unauthorized and unwar
ranted." Low's Case, 4 Green!. 444, 445; Hawk. P. C. bk. 2, c. 25, § 15;
Com. v. Smith, 9 Mass. 107. Professor Greenleaf adds the great weight
of his authority to the doctrine announced in these cases, but he is care
ful to limit his statement to the points actually decided, viz., "that grand
jurors may be asked whether twelve of their number actually concurred
in the finding of a bill, the certificate of the foreman not being conclu
sive evidence of that facL" 1 Greenl. Ev. § 252. Assuming this state
ment of the law to be correct, we perceive that it introduces exceptions to
well-settled and fundamental rules which the courts uniformly declare
to be salutary, and in general indispensflble to the administration of jus
tice. It is not surprising that the courts have in many instances refused
to sanction so great a departure from established rules, and that the ques
tion should still, as observed by Mr. Justice NELSON, be doubtful. In
Low's Case, the court seems to be fully alive to the danger of allowing the
exception contended for. "It may be said," observes the court, "that
to permit an inquiry of this sort would open the door to great abuses;
that it would afferd opportunity to tamper with the jury; and that it
would lessen the respect due to the forms and solemnities of judicial pro
ceedings. These are considerations which address themselves strongly
to the attention of the court. * * * It could only be in a very clear
case, where it could be made to appear manifestly and beyond every rea
sonable doubt that an indictment apparently legal and formal had not in
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fact tho sanctions which the law and the constitution require, that the
court ,would sustain a motion to quash or dismiss it upon a suggestion
of this kind." ..

From the foregoing it results: First. That matters which contradict
the record, or which are, if true, only provable by testimony of th~

jurors, who must be permitted to disclose what the terms of their oath
and the general rules of law require 0'£ them to keep secret, and the ef
fect of Which is to impei1ch their verdict, cannot be set up in a formal
plea in abatement. Second. If they can be inquired into at all. it must
be on a suggestion or motion addressed to the dIscretion of the court;
that an exception to the general rules of law, which forbid a record tQ,
be contradicted, or a grand jurortodisclose the proceedings of the jury,
or to impeach its findings, will only be allowed in rare and extraordinary
cases, and where the matters, if true, worked a manifest and substantial
injury to the defendant, which the court, in the interest of justice, is
bound to redress; that the facts contradicting the record must be "made
out to the entire satisfaction of the court so as to leave no doubt on the
subject," (Per PREBLE, J., Low's Case, 4 Greenl. 453;) that the facts,
if true, must present a case, not of technical, or possible, or hypotheti
cal, but of manifest and ltndeniable, wrong tothe defendant,such as put- .
ting him to trial on an indictmentnoUound by 12 jurors, and which is
therefore no indictment, but an accusation, made by an unauthorized
body of men.

Treating, then, the allegations of the plea as suggestions made to the
court on an application addressed to its discretion or its authority to
remedy abuses by its officers which would work a manifest and substan
tial wrong to the defendant, I proceed to consider those allegations which
were relied on at the hearing. The fourth article of the plea alleges, in
substance, that the indictment was not found or concurred in by 12 of
the grand jurors. The facts on which this averment is made are stated
in the succeeding article. Article 5 alleges that" the indictment was
wrongfully and fraudulently brought into and presented to the court,
because, as defendant is informed and believes, the said indictment was
never read to the grand jury, or its contents made known to them, or
any of them; that four charges were under consideration by the grand
jury; that four indictments in form were prepared by the district attor
ney, which were brought by him into the grand jury room; and that he
then and there told the grand jury that they should hurry up with those
indictments against defendant, because Judge FIEI,D wanted to leave, and
wanted them found before he left; that thereupon the grand jury asked
the district attorney how long it would take to read the indictments
against the defendants, and he replied, 'About three hours;' and there
upon the said grand jury, in the presence of the said district attorney,
agreed together to dispense with the reading of said indictments, in
cluding the indictment in this action, and to present the same to the
court without reading or hearing read any of said indictments, or any
part of either one of said indictments, and all and each of said indict
ments were thereafter returned into and presented to the court by the
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said grand jury without ever having been read by 010 to said supposed
grand jury, or any member thereof; and that prior to the presenting
and filing of said indictments the said grand jury never knew and had
no knowledge of the contents of the indictments in this action, and
never knew what crime or offense, if a~y, was charged therein against
this defendant." It is upon the facts stated in this narrative of what
took place in the grand jury room that the defendant relies to justify
the averment that the indictment "was wrongfully and fraudulently pre
sented to the court" by the grand jury, and that the grand jury "never
knew what crime or offense, if any, was charged therein against said
defendant." It is not averred in the plea that the alleged communi
cation to the grand jury of Mr. Justice FIELD'S wishes induced them to
find an indictment against the defendant, which would not otherwise
have been found. Such an impeachment of their intelligence, their in
tegrity, and their independence, the pleader has not ventured to make.
Supposing, however, the communication of Mr. Justice FIELD'S wishes
to have been actually made to and believed by the jury, the most that
can be said is that by possibility it might have infiuenced them. To
set aside an indictment because the jury are informed that one or more
persons eminent for their official position or their social standing, or
that a considerable number of their fellow-citizens or of the public jour
nals, desire an indictment to be found, would be to adopt a rule which
would in very many .:lases prevent the finding of any indictment what
ever. But the averments in the plea present no such case. All that can
be gathered or inferred from them is that the grand jury were induced
by the alleged wishes of Mr. Justice FIELD and the statement by the dis
trict attorney that it would take three hours to read the indictments, to
dispense with the reading of them. The usual, and, I believe, invaria
ble, method of procedure in cases submitted to grand juries in this court
must, in the absence of any averment or suggestions to the contrary, be
presumed to have been followed. The district att'Jrney informs the
grand jury of the nature of the charge, and calls their attention to the
provisions of the statutes supposed to have been violated. The witnesses
are then produced and examined, and it is only when the jury is satis
fied that the offense has been committed by the accused that the district
attorney is directed to prepare the formal indictment. This case was,
therefore, passed upon, and the bill substantially, though not technically
and formally, found, before the alleged communication to the grand jury
of the alleged wishes of Mr. Justice FIEI.D was made to them. The jury,
saw fit to dispense with the reading of the indictments, relying, as they
had a right to do, that the district attorney had, in framing the bills
obeyed their directions. No imputation is cast, either by averment or
suggestion, at the bar upon the Jilirness, high sense of duty, or capacity
of that officer. Neither the intelligence nor the integrity of the jury is
impeached except by the use of the word" fraudulene' (probably through
inadvertence) with respect to the presentment of the indictment to the
court. The indictment shows that no less than 17 witnesses were exam
ined by the jury. It decided on their testimony to sustain the charge,
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and directed the indictment to be prepared. When the indictment was
brought in to. them, the nature,pf the oflensecharged was apparent from
the indorsement upon it. They ~ight not have known what was alleged
in all the counts, but how can it be said that "they never knew what
crime or offense,' if any, was charged therein against the defendant?"
No case has been cited, nor can any, I believe, be found, where the court,
on a state of facts like this, has allowed a record to be contradicted by
the evidence of grand jurors impeaching their own finding; and this on
an application addressed to the discretion of the court, which must be
"satisfied beyond a reasonable doubt" that a legal or constitutional right
has been violated, and that manifest injustice and injury to the defend
ant have been done; If an indictment, duly presented to the court
with the concurrence or acquiescence of the grand jury, can be set aside
on the testimony of one or more of them that he was ignorant of its con
tents (or of the particular allegations in one or more of the counts) be
cause it was not read to him,-not that he demanded its reading and it
was refused, but that he with his fellows dispensed with the reading, or
that, if read, he, through illness, weariness, preoccupation, or other
causes, did not hear or understand its contents, and that, if he had, he
would not have concurred in finding it, or some of the counts contained
in it,-every indictment would be at the mercy of grand jurors who
might be willing or be induced to give such testimony.

The testimony of even trial jurors, whose verdicts, if adverse, are con
victions, and not merely accusations, is not received to impeach their
verdict.

Upon grounds of public policy the courts have almost universally
agreed UpOl! the rule that no affidavit, deposition, or other sworn state
ment of a juror will be received to impeach the verdict. Thomp. & lVI.
Juries, § 440. For this familiar rule a great number of cases are cited
by the learned authors. Thus it is not admissible to show by the oath
of a juror that he did not agree to the verdict as rendered, or that he
consented to the return of it without concurring in it, in order to secure
his discharge, or because his health required him to be released from
confinement. Nor will such testimony be received to show that the jury
did not in fact agree upon the verdict, or that the verdict rendereel was
not in fact the verdict of particular jurors, or that the verdict was by
mistake returned as the verdict of the whole jury, when some of them in
fact were in favor of finding it for the other party, or that they misun
derstood the charge of the court or the result of the finding, or that they
agreed upon the verdict by average or by lot. Id. §§ 440-442, and cases
cited. And it is observed by the authors of the work just cited that "the
last thing that a court will listen to is an affidavit of a juror contradict
ing the verdict which he has solemnly rendered in open court under the
obligation of his oath as a juror. If he does not agree to the verdict
when it is announced in rourt, he must speak then, or afterwards hold
his peace." Id. p. 542, in note.

The sixth article alleges that ~'the ,district attorney was present during
the expression of opinion of the grllnd jury upon the charge made in said
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indi.ctment, and during the expression of their opinions and the giving
of the votes thereon." It is not alleged or suggested that the district at
torney exercised, or attempted to exercise, any influence upon the grand
jury to induce them to find a bill. Whether he was present when the jury
voted that he should be instructed to prepare a bill. or afterwards, when
the bill was presented to them and voted on, or on both occasions, does
not distinctly appear.

It seems that in England it is not unusual for the public prosecutor
to remain with the grand jury while they are deliberating upon or decid
ing any question of finding a bill. 1 Chit. Crim. Law, 317. The dis
trict attorney was necessarily present at the expression of their opinion,
when they instructed hiq1 to prepare the indictment.

Section 925 of the Penal Code of this state provides that no person
must be permitted to be present during the expression of their (the grand
jurors') opinions or giving their votes upon any matter before them, and,
if so present during the session of the grand jury, and when the charge
embraced in the indictment is under consideration, the indictment must
be set aside. This language would include the case of a porter or servant
called in to make a fire or light the gas, whose presence could have had
no conceivable influence on the action of the jury. If, as in this case,
the unauthorized person whose presence is supposed to vitiate the indict
ment be the district attorney, that consequence must flow as a conclusive
legal presumption that the grand jurors have been so weak and so unmind
ful of their duty as to have been induced by the mere presence of the
district attorney to find a bill which they would or might otherwise have
ignored. A presumption so derogatory to the character and intelligence
of the jury, no court, unless compelled by positive statute, should enter
tain. The provisions of the Penal Code of California are not binding on
the federal tribunals, and they can have but little force as a rule neces
sary in the .opinion of the legislature for the protection of the accused,
when the state law allows any person charged with crime, even the high
est, to be brought to trial on an information filed and subscribed by the
district attorney without the intervention of a grand jury. Pen. Code
Cal. § 809. The United States Statutes contain no such provision. The
mere presence of the district attorney when the voting takes place is at
most an irregularity, which, when there is no proof or averment of injury
or prejudice of the defendant, is a matter of form, and not of substance,
within the scope of § 1025, Rev. St. U. S. U. S. v. Tuska, 14 Blatchf.
5; U. S. v. Ambrose, 3 Fed. Rep. 283.

The seventh and eighth articles allege that the grand jury, though rq
quested, refused to hear certain witnesses for the defendant. It is enough
to say that an accused person has no right to appear in person or by
counsel before the grand jury, or to have witnesses in his behalf pro
duced and examined.

The only portion of the ninth article necessary to be considered is the
allegation that the grand jury requested the district attorney to subpcena
certain witnesses in behalf of the defense, which the district attorney re
fused to do, and instructed the grand jury that no witnesses for the de~



362 FEDEn.<\.L'R,:ijPo.RTER, vol. 39.

fElnse should. be subpcenaed, called,ffi' heard before the 'said grand jury,
and that such were the instructions of the judges in bank,and that he
refused on the same ground a sim~lar request made to him by the defend-, :
ant's. attorney., The district attorney was clearly right if he merely in
formed the grand jurors that, asa gllueral rule, the defenqant had no right
to produce witnesses in his defens(j"nor had .they any right to hear them;
in other words, that the proceedings were ex parte, and not a trial of the
case, the general rule beil'lg that, the;grand jury are to hear evidence only
in support of the charge, and not in exculpation of the defendant. Hale,
P. C. 157; 2 Hawk. P. C. c. 25,§ 145, note; Add. (Pa.) appendix, 38;
LImo's Case, 1 Conn. 428; Re8pllblica v. Shaffer, 1 Dall. 255; U. S. v.
Palmer, 2 Cranch, C. C. 11; U. S. v. Blodgett., 35 Ga. 336. In the last
case ERSKINE, J., observes:

"To allow evidence, either oral or written, to go before the grand inquest
on behalf of a defendant would be subversive of the ancieut and well-settled
rules of courts of justice."

The policy of this n;le has been explained and vindicated with great
force by ADDISON, J., (Add. Pa., ubisupm,) and by McKEAK, C. J., in
Respttblica v. Shaffel', 1 Dall. 236. But its seeming hardness has led to
some qualification of it. Thus the right to send witnesses for the defense
to the grand jury with the consent of the prosecuting attorney, but not with
out it, appears to be recognized by that great judge, Mr. Justice WASHING
'fON, in U. S. v. White, 2 Wash. C. C. 29, 30. On this point Mr. Chitty
observes that" prima facie the grand jury have no concern with any testi
mony but that which is regularly offered to them with, the bill of indict
ment; * * * their duty being merely to inquire whether there be
sufficient ground for putting the accused party 011 his trial before another
jury of a different deseription. But, if they are unable to satisfy them
selves of the truth sufficiently to warrant their determination, they may
properly seek other information relative to mere facts, but further than
this they cannot proceed." 1 Chit. Crim. Law, 318. In accordance
with this view :Mr. Justice FIEW charged a grand jury of the circuit
court as follows:

"You will receive all the evidence presented which may throw light upon
the matter under consideration, whether it tend to establish the innocence or
the gUilt of the accused. And more: If in the course of your inquiries you
have reason to believe that there is other evidence not presented to you within
your reach, ,which would qualify or explain away the charge under investiga
tion, it will be your duty to order such evidence to be produced." 2 Sawy.
670.

Legislative provisions substantially similar to the instructions given
by:Mr. Justice FIELD in the last sentence of his eharge have, been adopted
in California, New York, a~ld several other states. The diligence of the
district attorney has failed to find any judicial decision in which the con
struction, applicatioll,apd effect of these statutes have been construed.
Whether the order to the district attorney to produce further testimony
is to be made by theu~animousvote of the jury or by a majority of those
investigating the eharge, or by Ilt least 12 of the body; whether their
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belief that further evidence would qualify or explain away the charge is
to be founded exclusively on a consideration of the evidence already pro
duced, or upon suggestions of outside parties; whether the bare refusal
of the district attorney to obey the orders of the grand jury will per se, and
without giving him an opportunity to explain his reasons therefor or the
circumstances of the case, vitiate the indictment,-are questions upon
which judicial decisions throw no light. It is to be observed, however,
that neither in California nor in any of the states that have adopted this
rule has such refusal been declared a statutory ground for setting aside
the indictment. No adjudged case has been cited in any federal court
where this relaxation or modification of the common-law rule has been
recognized or adopted. That its adoption might lead to serious evils is
apparent. The grand jury is necessarily left to be the solejudges whether
there is "reason to believe that other evidence not presented would qual
ify or explain away the charge." If testimony contradictory or in rebut
tal of the evidence before them is to be rec~ived, the district attorney
must be at liberty to show that the witnesses produced are from their
general reputation unworthy of belief, or that they have given a different
account of the circumstances to which they testify; or, by proving an
alibi, to show that they could not have been present at the occurrences
to which they testify. This evidence the defendant should in turn have
the right to rebut, and thus the grand jury would practically enter upon
the trial of the case,-a proceeding "subversive of the ancient and well
settled rules of the courts of justice." If the doctrine that it is the right
and duty of grand juries to hear, without the consent of the prosecuting
attorney, witnesses for the defense shall be incorporated into the federal
jurisprudence in criminal cases, it must, I think, be restricted in its ap
plication to cases where the evidence already produced fails "to satisfy
the jury of the truth sufficiently to warrant their determination," (Chit.
Crim. Law, ubi supra,) and where from that evidence they believe that
other testimony is attainable, not to rebut and disprove the evidence al
ready adduced, but, consistently with the substantial truth of the latter,
will explain away or qualify the charge. Such, I think, is the true con
struction to be given to the language of Mr. Justice FUcLD and to have
been his meaning in giving his instructions. If the district attorney in
the case supposed declines to summon the witnesses, the jury may ap
ply to the court, or, if they are led to believe that such application would
be useiess, they may refuse to find the indictment. But, if they find
and duly present the bill to the court, that fact shows that (unless they
have violated their duty and their oaths) the evidence before them has
been sufficient to satisfy them of the truth of the charge, and that the'
case in which they would be entitled to call for further evidence has not
arisen. Certainly, in the absence ofall judicial authority and precedent,
I shall not be the first to go beyond the provisions of any of the Penal
Codes of the states which have adopted the rule under consideration by
deciding that the mere refusal of the district attorney to summon wit
nesses for the defense ·at the request of the grand jury is a good ground
for setting aside the indictment.
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On the whole case it may, I think, be justly said that while the rigor
ous and apparently harsh,though ancient and well-settled, rules of the
common law have in some instances been departed from, it has always
been in the interest of substantial justice, and to prevent a manifest wrong
to the defendant; and, conversely, where it is plain that RU bstantial justice
will not be promoted, nor a manifest wrong to the defendant prevented,
the indictment should not be set aside on grounds of technical errors,
informalities, or irregularities. Such I believe to have been the inten
tion of congress in enacting section 1025 of the Revised Statutes.

NOTE BY THE COURT.

In his chapter relating to the proceedings of grand juries, ]\,fl'. Bishop observes: "We
come now to a class of questions which are not surpassed by any other in point of prac
tical diffiCUlty. The authorities appear at the first impression to be almost as conflict
ing as the cases are numerous, and, when we seek to reconcile or to choose between
them by a recurrence to the principles of law, we find it difficult to say that, in a mat
ter of mere practice, principle points in one direction rather than in another. "

The difficulties here alluded to illustrate the perpetually recurring conflict between
the conservatism or inflexible opposition to change with which our profession is often
reproached, and the spirit which regards "innovation" as equivalent to "reform," and
"change" synonymous with "progress." This conflict of opinion is greatly a matter
of personal temperament, and while, on the one hand, obstinate conservatism may lead
to a bigoted adherence to rules because they are ancient, the opposite spirit may lead
to crude legislation, and sometimes to hasty decisions, where judges, impressed with
the hardness of particular cases, are led to violate ancient, aud on the whole beneficial,
rules. The history of the evolution of jurisprudence in England and in this country is
replete with instances of the stubborn opposition with which reforms in law, even the
most salutary, or modifications of ancient rules, the most indispensable, have been reo
sisted by eminent members of the profession. On the other hand, the legislation of
our states, and sometimes, perhaps, the decisions of the courts, disclose a rash and
equally dangerous spirit of innovation. Of the former class may be mentioned the op
position made to the legal reforms introduced at various times by Lord Brougham and
others into the legislation of England; the long contest between the courts of equity
and the common law, resulting in the triumph of the former, respecting the true nature
of a mortgage, and the rights of the mortgagor and the mortgagee; the resistance with
which the introdllction into the jurisprudence of England of the rllles of the lea; mer
crttoria, or the customs of merchants, encountered at the hands of the more bigoted
disciples of the common law.

On the other hand, the statutory innovations upon the ancient rules respecting in
dictments and proceedings of grand juries have been in some cases crude, and product
ive of evil results. The provisions of our own statute, already noticed, which declare
that an indictment shall be set aside if the district attorney is present when the vote
upon it is taken, while the same law provides that he m;.y bring to trial any person who
has been held to answer by a committing magistrate, upon an information filed by him
self without the intervention of a grand jury, present an illustration of the contradic
tory, if not absurd, legislation, which has sometimes been adopted. The rule, too, un
der which a grand jury may, after indictment found, be examined upon voir dire ::IS to
their qualificatiops, bias, etc., by an accused person, who had not previously been held
to answer, introduces a novelty in practice leading to delays and obstructions to the ad
ministration of justice, and which seems anomalous when we consider that; by the law
of the country from which we derive that venerable institution, the grand jury might
find a bill upon the knowledge of one or more of its number. The obstinacy with which
ancient rules have been adhered to in the construction of indictments, presents, on the
other hand. an instance of the stubborn adherence of judges and courts to precedents
which have lost, if they ever possessed, any claim to adoption as practical rules in
the administration of justice. ThUS, if one be accused of the larceny of a horse, and it
is alleged to !;J.ave been a black horse, if the proof shows it to be a gray horse the vari
ance is fatal. Yet the pleader may aJ.1ege in several counts, where only one offense has
been committed, several larcenies of a black or gray or brown horse, and the indict
ment is goood; and this, though the tb,eory of the indictment is to give to the prisoner
accurate and precise information of the, crime with which he is charged. So it is fatal
to an indictment if time and place be not alleged for every material averment, and yet
when so alleged the prosecution is not obliged to prove the time as laid, but may prove
the offense to have been committed at any time within the statute of limitations, and
prior to the finding of the indictment. So, too, if an averment in an indictment is in
th" alternative or disjunctive, and the word "or" is used instead of "and," the defect
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is fatal, and yet in different counts he may vary the terms of the charge, producing the
same result as if in the origillalaverment he had been allowed to make the charge in
·the alternativtl.These rules, which the courts do not feel themselves at liberty to de
part from, seem to savor of scholastic subtlety and over-refinement.. They probably
owe their origin to a revolt of the humanity and sense of justice of the courts against
the barbarism of a Draconian code, upon nearly every page of which the scaffold could
be seen, and which punished with the highest penalties of the law trivial, and almost
venial, offenses. There seems to be now no reason, when such cruel laws no longer
prevail, either in England or this country, that these ancient precedents should be ad
hered to. What is the true via media between stubborn adherence to ancient rules
and a rash spirit of innovation it is not always easy to discover or define, but if the rules
suggested in the foregoing opinion, to the effect that while salutary and established
rules or principles should in general be adhered to, yet the court in particular cases, in
its discretion, may relax or introduce exceptions to the rule, where substantial justice
manifestly requires it, be followed, perhaps the practical administration of the criminal
law will in some respects cease to deserve the reproaches of uncertainty and inefficiency
which are now so freely made against it.

RAYMOND et al, V. BOSTON \VOVEN HOSE Co.

(Oircuit Court, D. jlfassachusctts. July 12, 1889.)

PATENTS FOR INVENTIONS-IKFRINGEMENT-IN.JUNCTlOK.
A preliminary injunction against the infringement of a patent will be de

nied where plaintiff does not show a prior adjudication sustaining the validity
of the patent. or public acquiescence on which a presumption of validity IDay
be based, and where it does not clearly appear that there is an infringement.

In Equity. Bill to restrain infringement of patent.
Clarke & Raymond, for complainants.
Dav,id Hall Rice, for defendant.

COLT, J. The complainants are the owners of two patents, numbered,
respectively, 197,716 and 197,717, dated December 4,1877, granted to
J. A. Caldwell, the first being for an improved strap for securing hose
to the coupling, and the second for an implement for fastening such hose
straps. The defendant is charged with infringement of these patents.
The present hearing is upon a motion for a preliminary injunction. The
first ground of defense is that the plaintiffs have shown neither prior ad
judication sustaining the validity of the patents, nor public acquiescence
upon which a presumption of validity may be based, and that, therefore,
whatever the decision of the court may be upon final hearing on the
merits, the present motion, under a well-settled rule oflaw, must be de
nied. I think this point is well taken. It is admitted that there has
been no prior adjudication upholding the validity of these patents. As
to public acquiescence the evidence goes to prove that this strap and im
plement have never been put upon the market. The reason assigned by
the complainants for not making and selling the Caldwell strap, namely,
that it is more costly than the Adlan and Earle straps, does not affect
the question of public acquiescence. In the absence of the manufacture
and sale of the patented article it can hardly be said that there has been
public acquiescence. If nobody had use for the article during the time
of the alleged acquiescence, or its merits were prized so low that nobody
cared to adopt it, no lapse of time has any tendency to raise a presump-
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tion that the patent is valid. Walk. Pat. § 668. But further than this
I have some doubt on the question of infringement. As to the tool pat
ent, I have serious doubt whether the defendant infringes. The claim
of the patent specifically recites that the ,grooves or notches in the jaws
of the pivoted levers shall be located out of line with each other, and this
feature seems to be necessary for the practical working of the tool when
applied to fastening a Caldwell hose-strap. In the Hudson or alleged
infringing tool we find, in place of notches out of line, tWQ holes punched
in the jaws in alignment with each other. In the case of t:le strap pat
ent it must be admitted that the question of infringement is closer. The
specification states that the band is made of self-annealed wire, of such
length that the enlarged ends will extend beyond and overlap each other,
so as to admit of their being twisted by turning the implement, whereby
they are locked or hooked together, and the portion of the hose under
the band is thus forced into the corrugations of the COlipIing, and securely
held. A wire band, provided with enlarged ends, is one of the main
features of the claim of the patent. The defendant's hose-band does not
have the enlargement shown in the Caldwell band, though I am aware
that the language of the specification is very broad on this point. The
defendant uses hooks at the end of the band, instead of the Caldwell en
largements. I do not think the defendant's band, in spite of the oppo
site contention, can be practically applied with the Caldwell tool. The
manner of operation and the' purpose of the defimdant's hooks cannot be
said to be the same as the Caldwell enlargements. Construing these pat
ents in the light of the prior state of the art, I am not free from dou bt on
the question of infringement. Upon all the facts of this case, as presented
in the papers before me, I am satisfied that; the motion for a prelimi
nary injunotion should be denied.

THE PIETRO G.
(District Oourt, S. .fl. New York. June 29, 1889.)

1. SIlIPPrNG-BILJ, OF LADING-DEMURRAGE.
, Upon a bill of lading issued by, a chartered vessel, making the goods deliv-

erable to order, the bill of lading itself is tbe only contract between the ship
and a bona fide purchaser and indorsee, who accepts the goods under the bill
of lading, without knowledge or notice of the cbarter; and if be detains tbe
sbip in receiving the goods. and the bill of lading specifies no rate of demur
rage, nor refers to the charter,' the ship can recover only according to the
value of bel' use, and not an amount' in excess thereof' specified in the char
ter, though the charterer was the shipper of the goods.

2. SAME-CHARTER. ,
The cbarterer of the bark P. G. loaded her partly with his own goods, and

took from the master a; bill of lading, deliverable to order, making no men~

", tion of the rate of demurrage". nor ,referring to the charter. The charter
specified demurrage at the rate of£12 per day. The shipper having soldtbe
goods and indorsed the bill of lading, the purcbaser detamed tbe ship on de
livery. On suit for demurrage, held; tbat the bill of lading Was the only con
tract enforceable between the ship al)d the consignee, and that the latter was
not liable to charter rates, of demurrage of which he had no knowledge, but
only for the value of the use of the vessel during her detention.
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: In Admiralty. Libel for recovery ?f demurrage in delivering cargo.
Wing, Shoudy &: PtaMm, for libelant.
D. Ullo, for the Pietro G.

. BROWN, J. The bark Pietro G. ,having been found entitled, on the
decisio~!uUhe cause, (38 Fed. Rep. 148,) to demurrage for delay of the
consignee in ,not takiu,5 his goods "as fast as the ship could deliver," the
parties have/>ubmitted to the court the question of the rate of demurrage
to be allowed, upon a stipulation as to the facts, to avoid the expense of
a reference. It is agreed in substance that the commissioner would find
the value of the use of the vessel to be $40 per day, while the charter
rate is £12 per day, or about $59. This court has held that in the as
sessment of damages in collision cases the rates of demurrage stipulated
in charter-parties were not competent evidence as against third persons,
being often somewhat in the nature of a penalty, and not always de
signed to fix exactly the value of the use of the vessel. The James A.
Dumont, 34 Fed. Rep. 428. This fact is illustrated in the case of The
Belgenland, 36 Fed. Rep. 504. That vessel was chartered to take a cargo
of phosphates at certain rates, with six pence per ton per day demurrage;
and, having lost the charter through a collision, and freights having
fallen, she was rechartered for a precisely similar voyage at lower rates of
freight, but with demurrage at eight pence per ton per day, or one-third
higher than before; i. e., when freights were high the owner could afford
to take a less rate of demurrage; when freights were low, he would de
mand a higher rate of demurrage, to secure promptness in the delivery of
the ship, so as to get the earliest advantage of any rise in freights. The
Pietro G. was chartered to Kemp & Co. The cargo was shipped to dif
ferent consignees, partly by Kemp & Co., partly by others. The bills of
lading delivered to the other shippers than the charterers were made sub
ject to "all of the provisions as per charter-party;" and such a clause
would bind the consignee receiving the goods under the bill of lading to
pay the charter rates of demurrage. But the bill oflading for the goods
in question, shipped by Kemp & Co., and deliverable to order, did not
contain this provision in regard to demurrage. In the margin was
stated, "Cargo to be discharged as fast as ship can deliver," and nothing
more. The charter contract with Kemp & Co. provided that the ship
should have an "absolute lien on the cargo for demurrage." But SChllltz,
the purchaser from Kemp & Co., and the indorsee of the bill of lading,
had no knowledge that the vessel was chartered, nor any notice of the
charter-party, or of the rate of demurrage therein mentioned. Upon
these facts I am of opinion that the ship cannot recover the charter rates
so far as they are in excess of the value of the use of the vessel, as against
the indorsee of the bill of lading. The indorsee and purchaser of the
goods has l\. right to rely on the bill of lading as the contract between
him and the ship, and as the only contract, so far as respects demur
rage. Where the bill oflading makes' no reference to any charter, and
the indorsee has no notice of it, I tb,ink the bill of lading is the only
contract which the ship can legally set up against him, whether she sues
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for demurr-agein'personam orin rem. -Bradstreet v. Hetan, 2 Blatchf. 116;
112 Sticks of Timber, 8 Ben. 214; The Querini Stamphalia, 19 Fed. Rep.
123; Leduc v. Ward, L. R. 20 Q. B. Div. 479, 483. It is not just that the
indorsee should be held to the terms of a charter of which he has no no
tice. As between the ship a~d the charferer, the charter would no doubt
control. The Chadwicke, 29 Fed. Rep. 521. Justice requires that the
master of the ship, when he signs bills of lading presented by the char
terer, making the goods deliverable to order, should insert either the
charter rates of demurrage, or Some clause adopting the charter's provis
ions, as in the other bills of lading in this case, if he would enforce, as
against bona fide iudorsees, the rates contracted by the charter. There
is the more reason for this rule in the present case, because the demur
rage arose upon an additional special contract made between the master
and the indorsee that the vessel should go to the Erie basin to deliver
his consignment after the rest of the goods were discharged. The new
contract was doubtless subject to the general terms of the bill of lading,
but it is irrational to conclude that it was made with any reference to
the high rates of demurrage qamed in the charter, of which the indorsee
had no knowledge. The charter rates were no part of the contract, either
in fact or by legal implication. I allow, therefore, demurrage at the
rate of $40 per day, the value of the use of the vessel, for nine days, with
i11terest.

SERVISS v. THE CHATTAHOOCHEE.

(Oircuit Oourt, E. D. New York. June 29,1889)

SHIPPING-LIA13U~ITYOF VESSEL-NEGLIGENCE OF Sl'EVEDORE.
A stevedore, wbo bad finished loading coal on a steam-ship froYi'L a canal-

- boat along-side, took the cand-boat's line to a steam winch on the steamer to
draw the canal-boat astern of the steamer. The latter's propeller was in mo
tion, and the stevedore gave no orders to have it stopped, nor did he direct
the men on the canal boat to keep her away by poles. The propeller drew in
the canal-boat, cut a hole in h-er, and sank her The stevedore was an em
ploye of the steamer. Held, that when the stevedore undertook to move the
canal-boat up the slip he assumed the reponsibility of her navigation, at least
until she was fully clear of the steamer's side, and for his negligence the
steamer was liable. Affirming 37 Fed. Rep. 153.

InAdmiralty. On appeaIfrom the district court,37 Fed. Rep. 153.
Libel by Deborah A. Serviss against the steam-ship Chattahoochee,

for damages by sinking libelant's canal-boat. From a decree in favor of
libelant, with an order 'of reference to ascertain the amount of damage,
claimant appeals.

Rice & Bijur, for appellant.
Hyland & Zabriskie, for appellee.

BI~ATCHFORD, Justice. -I conour in the views of the district court in
regard to this case. 37 Fed. Rep. 153. Let a decree be entered for the
libelant for $581.22, with interest from June 12, 1888, and for the costs
of the district court, taxed at $103, and for the costs of this court, to be
taxed.
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UNITED STATES V. TOZER.

(District Court, E. D. Missouri, N. D. June 1, 1889.)

369

1. CARRIERS-INTERSTATE COMMERCE ACT-CONTEMPORANEOlIS SERVICES.
To carry two barrels of sugar for one person on a given date, and to carry

one barrel of sugar for another person. between the same points, over the
same route, two dan later, are contemporaneous, and like services within the
meaning of section' 2 of the interstate commerce act.

2. SAME~DIFFERENCE IN QUANTI'l'Y OF PATRONAGE.
The fact that defendant's road received much more traffic from the first

shipper than from the second does not make the circumstances and conditions
under which the two services were rendered substantially dissimilar.

3. SAME-LoCAL AND THROUGH RATES.
Defendant's company received from a connecting carrier at Hannibal, Mo.,

under an alleged traffic arrangement, two barrels of sugar shipped by the lat
ter company from Chicago, and carried it to Hepler, Kan., for 34 cents per
cwt., ,that being defendant's company's proportion of a rate of 51 cents per
cwt. from Chicago to Hepler. About the same time it charged a local ship
per at Hannibal 46 cents per cwt. for carrying a barrel of sugar from there
to Hepler. Held, that on these facts the two services were rendered under
substantially dissimilar circumstances and conditions,

4. SA:\IE-UNDUE PREFERENCE.
Whether the difference of 12 cents per cwt. between defendant's company's

local rate from Hannibal to Hepler and its proportion of the through rate
froUl Chicago was an undue and unreasonable preference or advantage over
the local shipper, within the meaning of section 3 of the interstate commerce
act, was a question for the jury.

Indictment against George K. Tozer for Violation of the Interstate
Commerce Act.

Geo. D. Reynolds, U. S. Atty., (T. P. Bashaw and C. C. Allen, of coun
sel,) for the United States.

'l'hos. J. Port·is and W. A. Martin, for defendant.

THAYER, J., (charging jury.) Section 2 of the interstate commerce act
reads as follows:

"If any common carrier, subject to the provisions of this act, shall directly
or indirectly, by any special rate, rebate, * * * or other device, charge,
demand, collect or receive from any person or persons a greater or less com
pensation for any service rendered * * * in the transportation of passen
gel's or property subject to the provisions of this act, than it charges, de
mands, collects, or receives from any other person or persons, for doing for
him oe them a like and contemporaneous service in the transportation of a
like kind of traffic, under substantially similar circumstances and conditions,
such common carrier shall be deemed guilty of unjust discrimination, which
is hereby declared to be unlawful."

The first count of the indictment is framed under section 2, and charges
in substance that defendant, as agent of the Missouri Pacific Railway
Company; collected and received of the Hayward Grocery Company for
the transportation of sugar from Hannibal, Mo., to Hepler, Kan., more
than he charged the Chicago, Burlington & Quincy Railroad Company
fora like and contemporaneous service rendered under similar circum
stances and conditions. In arriving at a verdict on this count you must

v.o9F.no.7-24
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consider and determine the four following questions: (1) Was defendant
agent ofthe Missouri Pacific Rp.ilway COnJpany at Hannibal, Mo., June 15
and 17, 1887? (2) Did he, while acting in the capacity ofagent for the
Missouri Pacific Railway CqmpaQY on' June 17, 1887, willfully collect
or receive from the Hayward Grocery Company 46 cents per 100 pounds
for the transportation of one barrel of sugar OVtlr the line of the Missouri
Pacific Railway Company from Hannibal, Mo., to Hepler, Kan., or know
inglyor willfully suffer or permit ~ny subordinate agent of the road who
worked under his direction and supervision to charge and collect such
sum for such service? (3) Did the defendant on June 15, 1887 know
ingly and willfully charge or demand of the Chicago, Burlington &Quincy
Railroad only 84 cents per 100 pounds for the transportation of two
barrels of sugar from Hannibal, Mo., to Hepler, Kan., or knowingly and
willfully suffer' or permit a subordinate agent of the Missouri Pacific Rail
way Company, who worked under his supervision and orders, to charge
the Chicago, Burlington & Quincy Railroad such rate between the points
named? (4) Was the charge so made the Chicago, Burlington & Quincy
Railroad for transportation of two barrels of sugar a charge for a service
like that rendered the Hayward Grocery Company, and was it also a
contemporaneous service, rendered under conditions and circumstances
substantially similar to the circumstances and conditions attending the
service rendered the Hayward Grocery Company? Ifyou answer all the
above questions in the affirmative, convic~ on the first count. If you
answer either question in the negative, acquit on the first connt.

Section 3 of the interstate commerce act is as follows:
"It shall be unlawful for any common carrier. subject to the provisions of

this act, to make or give any undue or unreasonable preference or advantage
to any * * * person, company, firm, or corporation on any * * *
description of traffic in any respect whatever; or to subject any * * *
person, firm, company, or corporation * * * to any undue or unreason
able prejudice or disadvantage in any respect whatsoever."

The second and third counts of the indictment are framed under the
third section, the second count charging in substance that defendant gave
the Chicago, Burlington & Quincy Railroad an undue and unreasonable
preference and advantage over the Hayward Grocery Company in rates
on sugar, and the third count charging that he subjected the Hayward
Grocery Company to an undue aIldunreasonable prejudice by giving the
Chicago, Burlington & Quincy Railroad a lower rate on sugar than was
given the Hayward Grocel,"y Company. In arriving at a verdict on the
second and third counts, you, will. have to consider and determine the
same questions, among others, that arise under the first count; that is to
say: (1) Was defendant an agent or the Missouri Pacific Railway Com
pany? (2),Pid he charge the Hayward Grocery Company 46 cents per
100 pounds for transporting sugar from Hannibal to Hepler, Kan.? (3)
Did he phargethe Chicago, .~urlington & Quincy Railroad Company
only 34 cents per 100 pounds for transporting sugar from Hannibal,
Mo., to Hepler, Kan.? and (~) Was the se.rvice rendered the Chicago,
Burlington & Quincy Railroad a like and contemporaneous service to
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that rendered the Hayward Grocery Company, and was it rendered in
the transportation of a like kind of traffic under "circumstances and con
ditions" substantially similar to those attending the service rendered the
Hayward Grocery Company? The second count of the indictment charges
that the defendant gave the Chicago, Burlington & Quincy Railroad an
undue and unreasonable preference, and the third count charges that he
subjected the Hayward Grocery Company to an undue and unreasonable
prejudice and disadvantage; but the court holds, and so instructs you,
that if the defendant charged the Hayward Grocery Company a greater
rate than it charged the Chicago, Burlington & Quincy Railroad for a
"like contemporaneous service," done under" substantially similar cir
cumstances and conditions," then such act was within the meaning of the
law both an undue and unreasonable preference and advantage given to
the Chicago, Burlington & Quincy Railroad, and an undue and unreason
able prejudice or disadvantage to which the Hayward Grocery Company
was subjected. Therefore, if you find in the affirmative on all four of
the questions that I have proposed and before stated, you must return a
verdict of guilty on the second and third counts, as well as on the first
count. Now, gentlemen, I presume you will have no difficulty in an
swering the first three of the questions as they are simple questions of
fact. The fourth proposition is more difficult, because it involves the in
quiry as to what is meant by the statute when it speaks of "a like and
contemporaneous service in the transportation of traffic under substan
tially similar circumstances and conditions." It is impossi ble for me
to explain that phrase in a manner that will fit all cases; hence I shall
not attempt it. I will take the precise case that you have to decide,
and, in view of the facts testified to, give you a few directions with re
spect to the clause in question.

In the first place, the service rendered to the Hayward Grocery Com
pany on June 17, 1887, was contemporaneous with that rendered to the
Chicago, Burlington & Quincy Railroad on June 15, 1887, within the
meaning of the law. In the second place, the service so rendered for
the Hayward Grocery Company was like that alleged to have been ren
dered to the Chicago, Burlington & Quincy Railroad within the meaning
of the law, because the same kind of property was carried for each party
for the same distance over the same route. The next question is, was
the service in both cases rendered under substantially similar circum
stances and conditions? This is the vital point. The defendant says
the circumstances and conditions were substantially dissimilar, because
the Chicago, Burlington & Quincy Railroad Company furnished more
traffic, or, if not more traffic, nearly as much traffic to the Missouri Pa
cific Railway Company as the Hayward Grocery Company and all other
Hannibal shippers combined. Well, suppose that to be the fact. Itdid
not under the law render the service to the Chicago, Burlington & Quincy
Railroad a service rendered under substantially dissimilar circumstances
and conditions to that rendered for the Grocery Company, within the
meaning of the interstate commerce law, and did not justify a difference
in rate. The fact that one man is a large shipper and another a small
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shipper doesIlot entitle the carrier to make a difference in the rate, if the
property carried in each case is of the same class, and the distance and
route is the same. Defendant next says the circumstances and condi
tionsof the two alleged shipments were substantially dissimilar; because
one shipment originated at Hannibal and the other at Chicago, and that
in the case of the two barrels of sugar the property was being carried
through from Chicago to Hepler, on a through rate of 51 cents per 100
pounds,agreed upon byand between the Missouri Pacific Railway Company
on the one hand and the Chicago, Burlington & Quincy Railroad Com
pany on the other. This presents a different question, and on this point
I instruct you as follows: If you believe und find from all the evidence in
the case that the lines of railroad of the Chicago, Burlington & Quincy
Railroad Company and of the Missouri Pacific Railway Company form a
continuous line of railroad from Chicago, Ill., to Hepler, Kan., pass
ing through Hannibal, :Mo., it being an intermediate shipping point,
and that the two roads connect at Hannibal, and interchange traffic at
that point; and if you find that prior to June 15, 1887, the Chicago,
Burlington & Quincy and the Missouri Pacific Railway Companies had
agreed upon and established a through rate from Chicago to Hepler on
all property shipped from Chicago to Hepler via Hannibal over such con
tinuous line, and that such established through rate on sugar was 51
cents per 100 pounds from Chicago to Hepler; and if you find that the
two barrels of sugar on which defendant is alleged to have charged the
Chicago, Burlington & Quincy Railroad at the rate of 34 cents per 100
pounds for the transportation thereof from Hannibal to Hepler was su
gar that was received by the Chicago, Burlington & Quincy Railroad
Company at Chicago, to be carried over said continuous line to Hepler
for said agreed and established rate of 51 cents per cwt.; and that the
Chicago, Burlington & Quincy Railroad Company, on receipt of said two
barrels of sugar, issued to the shipper thereof the hill of lading for two
barrels of sugar that has heen read in evidence,-then the court instructs
you that the charge for transportation on said two barrels of sugar from
Hannibal to Hepler, alleged to have been made by defendant, was not a
charge fora. service rendered the Chicago, Burlington &Quincy Railroad
Company under circumstances and conditions substantially similar to the
circumstances and conditions attending the service rendered the Hay
ward Grocery Company, within the meaning of the interstate commerce
act, and you should find the defendant not guilty of the charge laid in
the first count of the indictment.

Now, gentlemen, in the event that you find under the last instruction
that the services rendered the Chicago, Burlington & Quincy Railroad
Company and the Hayward Grocery Company were not rendered under
similar circulllstances and conditions, and accordingly acquit under the
first count, then a further question arises under the second and third
counts, which you must consider and determine. Under the third sec
tion of the act it is made an offense to give one person an undue and
unreasonable preference or advantage, or to subject a person to all un
due and unreasonable prejudice or disadvantage. As before remarked,
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the second and third counts are under this section. It is shown by the
testimony that the :Missouri Pacific Railway Company's proportion of
the alleged through rate from Chicago to Hepler on sugar is 34 cents
per 100 pounds, and that its local rate on sugar from Hannibal to Hep
ler is 46 cents per 100 pounds. Now, conceding that some difference
hetween the local rate and the Missouri Pacific Railway Company's pro
portion of the through rate is permissible, owing to the different conditons
affecting the two shipments, the question that I submit to you underthe
second and third counts is whether the difference shown in this case be
tween the two rates of 12 cents per 100 pounds is, under all the circum
stances of the case, a reasonable difference, or an undue and unreasona
ble difference, not justified by the different circumstances under which
through shipments from Chicago and local shipments from Hannibal are
made. If you find that the difference in rate of 12 cents per 100 pounds
is an undue and unreasonable difference, and, as before explained, that
defendant, as agent of the Missouri Pacific Railway Company, knowingly
and willfully gave the Chicago, Burlington & Quincy Railroad the ad
vantage of such difference in the shipment of the two barrels of sugar
mentioned in the indictment, then you may return a verdict of guilty on
the second and third counts, although you acquit on the first count. If,
on the other hand, you find that the difference in the rate now in ques
tion is neither undue nor unreasonable, considering all the circumstances
and conditions affecting local as compared with through shipments, you
will render a verdict of acquittal on the second and third counts. In de
termining the last question submitted to you, as to the reasonableness or
unreasonableness of the difference between the local rate and the Mis
souri Pacific Railway Company's proportion of the through rate, I give
you full liberty to consider all the facts, circumstances, and reasons ad
duced by the various witnesses in justification of the difference shown,
and I ask you to consider the same carefully and fairly without any prej
udice or bias whatsoever.

NEW ORLEANS CANAL & BAXKIXG Co. et al. ". REYNOI,DS et al.

(Circuit Court. E. n. A rkansa, w: D. July 31, 1889.)

1. EXECUTORS AND ADMINISTRATORS-STATUTE OF NOll<-CLAIM.
Creditors' right of action against the administrator of their deceased debtor

accrues from the time the administrator's final account showing assets is set
tled and approved, notwithstanding appeals are taken from the decree; and on
the snbsequent death of the administrator's surety their claims are barred by
the Arkansas statute of non-claim unless presented against his estate within
two years thereafter,

2. SA:\IE-ADMINISTRATOR DE BONIS NON.
The fact that an administrator d. b. n. of the estate of the original debtor

presented a claim on behalf of that estate against the estate of the adminis
trator's surety, amounts to nothing, ashe had no claim to the proceeds of
assets already administered. -
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B,'iSXME-RIGHTS OF CREDITORS~LACHEP.
, ' . The administrator. in 1869. reported a certain sum as the proceeds of a sale
, ,of .property of the estate. and the court by an order of record. directed his

'attorney not to turn the money over to the administrator, but to keep it sub
ject to the order of the court; but on the administrator's final settlement in
1873. the amount was charged and 'accounted for as received by him. Held,
that a suit. brought in 1886 by creditors of the estate against the attorney,
washarred on the ground of laches.

In Equity. On final hearing.
Clark & Williams and W. B. Street, for complainants.
D. H. Reynolds, for defendants.

BREWER,J. This case is now 'submitted on pleadhlgs and proofs.
The facts necessary for the determination of the questions presented are"
briefly, these: Francis Griffin died November 6, 1865. Edward P.
Johnson was appointed administrator January 6, 1866. Lycurgus L.
Johnson and Cyrus R. Johnson were sureties on his bond. Complainants;
are creditors of that estate. Their claims were probated July 23,1866,
and April 23, 1867. The defendants are D. H. Reynolds individually
and as trustee, and the widow and heirs of Lycurgus L. Johnson, the
surety, now deceased. The suit was brought February 11, 1886. The
administrator,Edward P. Johnson, died in April, 1872, and in May,
1872,D. H. Reynolds, his counsel, was appointed his administrator.
In 1876,Lycurgus L. Johnson, the surety, also died, and J. M. \Vorth
ington and T. Johnson were appointed administrators on August 30,
1876; In September, 1873, the final account ofE. P..Johnson as
administrator of Francis Griffin was settled and approved by the circuit
court, a court having jurisdiction of estates, and a balance found due
the estate. 'Exceptions were taken to this settlement, and appeals taken
to the supreme court, and the litigation continued until April 17 ,1883,
when the account wasfillally settled in the circuit court. An appeal was
again taken to the supreme court, but that appeal was not prosecuted,
and the creditors had a transcript filed, and the appeal dismissed in the
supreme court on the 21st c1ayof March, 1885. Complainants, as cred
itors of the estate of Francis Griffin, seek to recover the amount found
due the estate upon the final settlement of the accounts, ancI the defenses
are the statutes of non~claimand limitation. The statute of non-claim
of this state bars all claims against an estate unless presented within two
years. '

Noticing, first, the case as it proceeds against the widow and heirs of
Lycurgus L. Johnson, the bill seeks to charge them as in possession of
property which equitably belongs to his estate, but it will not be doubted
that no claim can be enforced against them on this account which is not
also enforceable· against the estate. If the estate be discharged, they
who hold property which equitably belongs to the estate are also dis
charged. Now, administration was taken out on the estate of Lycurgus
L. Johnson on August 30, 1876, and this suit was not brought until
nearly 10 years thereafter. If .the clainls were in condition to be en
forced against the estate at the time administration was taken out, the
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,statute of non-claim long since barred them as against the estate. This
is the settled law of Arkansas, which, of course, is binding on this court.
When the final account of the administrator of Francis Griffin was
stated and settled, the balance in his hands was due to the creditors or
heirs of the estate; and, if it was not paid, a cause of action instantly
arose upon the bond. These creditors could have proceeded at once
against the sureties, and upon the death of the surety, Lycurgus L. J ohn
son, could have presented, their claim against his estate. Failing to do
so, their claim was barred within two years thereafter. The fact that
appeals were taken to the supreme court in respect to this final account,
and litigation continued for years, in no manner abridged their right to
proceed on their account as stated and settled, and when stated and set
tled by the circuit court. It is true that an administrator de bon'is non
was appointed of the estate of Francis Griffin, who presented a claim in
behalf of that estate to the administrators of Lycurgus L. Johnson, but
the act amounted to nothing. He had no claim as adminh;trator de bonis
non against the estate of the administrator or the sureties on his bond
for the proceeds of assets already administered. This was the common
law, and this, by the decision of the supreme court of the state of Ar
kansas, is the law of this state. Beall v. New Mexico, 16 Wall. 53,5; U.
S. v. Walker, 109 U. S. 258, 3 Sup. Ct. Rep. 277; Finn v. Hempstead,
24 Ark. 117; Oliver v. Rottaken, 34 Ark. 144; Williams v. Oubage, 36
Ark. 315. Hence, as the creditors failed to present their claims in time
against the estate of Lycurgus L. Johnson, they cannot now proceed
against the estate or against those said to have property which equitably
belongs to the estate. So far as the defendant D. H. Reynolds is con
cerned, it appears that in July, 1869, the administrator had under or
ders of the court sold certain property for $6,700. His report of sale
was filed on November 6, 1869. It was then confirmed 'by the court,
and the defendant Reynolds, the attorney of the administrator, wasdi
rected by the court not to turn the money over to the administrator, but
to keep it, subject to the order of the court, and this, it is claimed,
made him a special mll,ster to hold these funds. It appears, however,
that in the final settlement of accounts this amount was charged to the
administrator as received by him, and accounted ior in the final settle
ment; and the present complainants are pursuing the heirs. of the ad
ministrator's surety to recover the balance as established by that settle
ment, including therein ~his amount of $6,700. Whether they are es
topped by this proceeding it is immaterial to inquire, for, if the order
was one which the coutt had power tomake, it was an order placed upon
the records, and of which the complainants, as creditors, are charged
withnotice, and they are guilty of laches in thus waiting 17 years before
seeking to charge him personally, especially as lor 13years the report
of the administrator has been on fi~e, showing the receipt of the money
by him. :My conclusion, then, is in favor of all the defendants; that
the laches of complainants and the statute of non-claim interpose a per
fect bar to any recovery. Decree will be entered dismissing the bill.
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THE BORROWDALE.

(Di8trict(Jourt, D. Oregon. July 16, 1889.)

1. STATUTES-EvIDENCE-OREGON COMPILATION.
The compilation of the general statutes of Oregon, provided for in tae acl

of February 26, 1885. and published in two volumes, with the certificate of the
governor, of August 9, 1887, prefixed thereto. as required by said act, isprima
facie evidence of the general statutes of Oregon then in force, which may be
cited and referred to in both judicial and legislative proceedings. by the chap·
ter, title, and section as therein arranged, set down, and enumerated.

2. SAME-AMENDMElS"T AND REVISION.
An act amendatory of another act should contain the sections of the latter

act as amended, at full length, but it need not also contain such section as UD
amended. The act amended need not be published at full length in the
amendatory act, unless the amendments thereto amount to a revision of the
same, by producing some change in every section thereof.

3. SAME-TITLE-ExPRESSION OF SUBJECT-MATTER.
An act entitled merely" An act to amend a certain section of the Compila·

tion of 1887," is void for want of expression of the subject of the same in the
title thereof; but an act entitled" An act to amend an act relating to pilotage"
purports itself to he an act relating to pilotage, and the subject thereof is
therefore sufficiently expressed in the title.

(.Syllabu8 by the Oourt.)

In Admiralty. Libel for pilotage.
Horace B. Nicholas and Edward N. Deady, for libelant.
Cyrus A. Dolph, for defendant.

DEADY, J. This suit is brought by the libelant, T. F. Neil, against
the ship Borrowdale, to recover a balance of $92.06, alleged to be due
the libelant for pilotage.

It is alleged in the libel that on May 30, 1889, the libelant was a duly
licensed pilot for the Columbia river bar, and that on that day he took
charge, as such pilot, of the Borrowdale, and brought her in over the
bar to her anchorage at Astoria; that the Borrowdale then drew 20 feet
of water, and her registered tonnage was 1,197 tons; and that for said
service the libelant is entitled to demand and receive the sum of $176,
ofwhich sum only $83.94 has been paid, leaving a balance due the libel
ant of $92.06.

The master and claimant, George Guthrie, excepts to the libel, stating
thai it appears therefrom that the libelant has received for his services
all tha~ by law he is entitled to demand or receive therefor.

This exception is in the nature of a demurrer to the libel, and raises
the qnestion whether the rate of compensation which the libelant is en
titled to receive is that fixed by the law as it stood prior to February 18,
1889,-$8 per foot for the first 12 feet of draught of the vessel, and $10
per foot for each additional foot,-or that prescribed by the act of that
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date, (Sess. I,aws, 11,)-$4 per foot draught, and two cents a ton for each
ton over 1,000 tons registered measurement.

For the better understanding of this question it may be well to premise
that on October 20, 1882, an act was passed entitled "An act to provide
for pilotage on the Columbia and Willamette rivers." By section 28 of
this act the compensation for bar pilotage was fixed at $6 a foot for the
first 12 feet draught, and at $8 for each additional foot.

On February 18, 1885, an act was passed, entitled "An act to amend
an act entitled" as above. Sess. Laws, 34. By this act, said section 28
was so amended as to make the compensation of bar pilots $8 a foot for
the first 12 feet draught and $10 for each additional foot. On Novem her
25, 1885, an act was passed entitled "An act to amend section 21 of an
act entitled" as last above. Sess. Laws, 23. The act referred to as
being thereby amended has no section 21, and what was probably meant
was section 21 of the act of 1882, which was amended by section 1 of the
act of February 18, 1885. However, the compensation of pilots was
not thereby affected. On February 21, 1887, an act was passed entitled
"An act to amend an act entitled" as last above, "and also sections 3
and 28 of the act of February 18,188,)." Sess. Laws, 95. But the last
named act had no section 28, and the section 28 doubtless intended was
the section so numbered in the original pilot act of 1882, which was
amended, as above, by the act of February 18, 1885. Neither did this
amendment change the rates for bar pilotage.

On February 26. 1885, an act was passed entitled "An act to provide
for collecting, compiling, and distributing the laws of Oregon, with an
notations." Sess. Laws, 142. This act authorized the secretary to pur
chase 1,000 copies of such Compilation when prepared; the same to be
first" submitted to the governor for examination," and to be by him certi
fied "to contain all the general statutes in Oregon in force, * * *
arranged * * * in the order and method of a code, and in sec
tions numbered consecutively from one to the end of the entire body
of general statutes, with marginal notes showing the date of the pas
sage of each section." This" Compilation" was to be in two volumes,
and so arranged that the codes should be in the first volume, and the
other general statutes in the second one.

Section 4 of the act provides: "From and after the time when the
said compilation shall be examined and certified by the governor, as
hereinbefore provided, it shall be in force, and shall be received in all
the courts of the state as an authorized compilation of the statutes of
Oregon."

On August 9, 1887, the governor pn~fixed his certificate to a "Com
pilation of the Statutes of Oregon," published in two volumes, made
by" William Lair Hill," copies of which appear to have been purchased
and distributed by the secretary in pursuance of said act of February
26, 1885, and properly known as the" Compilation of 1887."

The pilotage act of 1882, and the several acts amendatory thereof,
,passed in 1885 and 1887, as above stated, constitute title 1 of chapter
66 of this compilation.
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On Febr'uary 18, 1889, in this state of the law on the subject of pi
lotage, an ,act was passed entitled "An act to amend title 1 of chapter
660t' HilI's Annotated Laws of Oregon relating to pilotage at the Co
lumbia river bar and on the Columbia and Willamette rivers."

By this' act, sundry sections of this title were amended so as to read
as therein set forth. Among these is section 3918, which appears, from
the subject-matter and the marginal note thereto, to be section 28 of
the original act of 1882, as finally amended by section 2 of the act of
1887.

The enactment of this section in the amendatory act is in this form:

"Sec. 7. That section 3918 of Hill's Annotated Laws of Oregon be, and the
same is hereby, amended so as to read as follows:

"Sec. 3918. The compensation for piloting a vessel upon or over the bar
pilot grounds per foot draught Of said vessel is as follows: :For piloting an in
ward or outward bound vessel to or from Astoria over the bar, or from within
the bar to the open sea, four dollars per foot draught of said vessel, and two
cents a ton for each ton over one thousand tons registered tonnage of said
vessel. * lie *"

The compensation which the libelant has received is all that the act
of 1889 allows him to demand.

Admitting this, the libelant contends that this act is invalid, be
cause passed in contravehtion of sections 20 and 22 of article 4 of the
constitution. It is also' admitted that if the contention of the libelant,
in 'this resl,ect, is right, he is entitled to demand and receive the com
pensation provided in section 3918 of the Compilation of 1887 of sec
tion 2 of the act of 1887.

The special grounds on which the validity of the act is impugned are
these:

(1) ,The" sub5ect" of the act is not expressed in the title thereof, as
refjuired by section 20 of article 4 of the constitution, which declares,
"Every act shall embrace but one subject, * * * which subject shall
be expressed in the title."

(2) The aet or title sought to be aJ11emled is not set forth and pub
lished at full length , as required by section 22 of said article, which de
clares, " No act shall ever be revised or amended by mere reference to its
title, but the act revised or section amended shall be set forth and pu b
lished at full length."

(3) The reference in the act to" section 3918 of Hill's Annotated Laws
of Oregon" is "meaningless," as there are no such "Laws" known to the
law of Oregon.

1t \,"ould have been proper and convenient if the act of 18811 had de
clared by what name the compilation of the laws therein provided for
should be known and cited, but this was not done, and the sufficiency
of allY designation of the same, or reference to it, must depend on the
ci rcu lIJ stances of the case.

The act of 1885 contemplates that the general laws of the state will
be "collected, compiled, and annotated by W. Lair Hill;" and the cer
tificate of the governor, prefixed to what purports to be such compilation~
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states that it was compiled and annotated by "William Lair Hill," who
is assumed to be the same person as "W. Lair Hill."

Section 4 of the act of 1885 designates the work as a "Compilation,"
and declares that when certified by the governor, as required by the act,
"it shall.be in force and shall be received in all the courts of the state as
an authorized compilation of the statutes of Oregon."

It is not admitted that the legislature could by any such means make
a law, and therefore the words" shall be in force" may be rf'jected, as
surplusa~e.

But it was 'competent for the legislature to authorize this compilation.
of the laws otherwise "in force," and to provide that the volumes in
which it should be published, and the designation of the laws therein
by chapters, titles, and sections, with the corresponding sections of the
original acts in the margin, should thereafter be evidence of what are
the general statutes of Oregon, and how they are divided and enumer
ated in chapters, titles, and sections. For instance, the legislature may
provide that section 2 of the act of February 21, 1887, prescribing the
compensation of the Columbia bar pilots, may hereafter be cited and
known as "section 3918 of a Compilation of the General Laws of Ore
gon." And, in my judgment, that is what the legislature has done; so
that said section 2 may now in all case", in the legislature and the
courts, be cited and referred to as "section 3918 of the Compiled Laws
·of Oregon." See People v. Pritchard, 21 ~Iich. 241.

Still the question remains: Does the reference in the act of 1889 to
"section 3918 of Hill's Annotated Laws of Oregon" sufficiently indicate
the compilation of the laws authorized by the act of 1885 '?

As the act has not provided by what name this compilation shall be
known, it, may be designated by any word or phrase which will indicate
with reasonable certainty that it is meant or intended.

The most proper and natural designation of the publication is that
used in the act authorizing it,-compilation. The work isnota "code,"
although it ccmtains the Codes of Oregon as well as the miscellaneous
laws, "arranged under appropriate heads and titles in the order and
method of a code." The annotation is a collateral and subordinate part
of the work; and the phrase," Annotated Laws," is by no means an accu
rate or definite designation of the publication. The "Compilation of the
General Laws of Oregon (1887)" is a full and complete title of the work,
which in common practice may be conveniently shortened to "Compila
tion (1887.)" And to this may be prefixed, according to the taste of in
dividuals, and for greater certainty, the name of the compiler.

It was said, on the argument of the exception, that the work does
not contain "all the general statutes of Oregon," and a particular omis
sion was mentioned. It did not, however, relate to the subject of pilot
age. Besides, the certificate of the governor is prima facie evidence of
the fact that it does contain aU the statutes ofa general nature, in force
at the date of the certificate.

I say "prima facie," for certainly it may be shown, by a comparison
with the original roll, that there is an error in the compilation, either
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of omission bt commission.. Butprobably this couliinotbe done by a
~9mparison with a certined copy of the roll, as that would be the certifi .
cate of the secretary of state agairistthat of the governor.

The volumes to which thp, governor's certificate is prefixed are pj'ima
facie the compilation provided for in the act of 1885. The section 3918
of the same appears, by the marginal note therein, to be section 2 of
the act 'of 1887, regulating the compensation of Columbia bar pilots;
and 'the amended section 3918, as "set forth" in the act of 1889, is upon
the same subject, and almost in the same words. If the act of 1889
had referred to the section thereby amended as "section 3918 of the
Laws of Oregon," there being no such section except in this authorized
publication, the inference would be reasonable that such was inteuded
by the legislature. The additional words" Hill's Annotated," prefixed
to the words" Laws of Oregon," only serve, under the circumstances: to
strengtheli this conclusion, because it appears that Mr. Hill prepared
and annotated this Compilation.

This is not like the case of Harland v. Wa8hington Territory, 3 Wash. T.
131, 13 Pac. Rep. 453, cited by counsel for the libelant. In that case
an act entitled" An act to amend section 3050 of chapter 238 of the Code
of 'Washington Territory," said Code being, as appears, a private and un
authenticated compilation of the laws of Washington, was held void and
inoperative, because there was no such section known to the laws of the
territory as the one sought to be amended.

:My conclusion on this point is that the Compilation of August 9, 1887,
is an authentic publication of the general statutes of Oregon then in force;
that it may, for both judicial and legislative purposes, be properly cited
or referred to by the designation of chapter, title, and section as therein
arranged and set down; and that the legislature intended to and did re
fer to section 3918 of said Compilation, in the passage of said act of 1889,
at section 7 thereof, for the purpose of amending the same as therein set
forth.

On the second point but little need be said. The act of 1889 is not,
in my judgment, a revision of the act of 1882, as amended by the acts
of 1885 and 1887, and compiled arid published in title 1 of chapter 66
of the Compilation of 1887. The purpose of the former act, and the ef·
feet of it, is to amend certain sections of the latter or the compilation
thereof, each section so amended being the subject of a separate enact
ment, and set forth in the amendatory act and published therein at full
length.

What is a. revision of an act as distinguished from an amendment
thereof, within the purview of the constitution, which makes it necessary
to set forth at fllU length in the amendatory act the act as revised, His not
necessary now to decide. No anthority was cited by counsel on the
point.. :My impression is that, as long as there is one section of the origi
nal act untouched, there is no revision, and it is sufficient to set Jorth
and publish in the amendatory act only the sections actually amended,
and as amended. In this case an act or title containing 101 sections
was amended by changing only 10 of them and repealing 2. Neither is
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this an amendment by a "mere reference" to the title of the actamencled.
On the contrary, each section amended is referred to by its number in
the compilation, and "set forth and published at full length" in the
amendatory act, as amended. The claim, once made, that it is neces
sary to set forth and publish at full length, in the amendatory act, the
section amended, both before flnd after amendment, 'is long since denied.
Portland v. Stock, 2 Or. 69, People v. Pritchard, 21 Mich. 241.

The case of an amendlllent of a section of an act of compilation, by
simply repealing a distinct paragraph, clause, or subdivision thereof, or
by adding thereto such a paragraph, clause, or subdivision, the same be
ing supplemental in its nature, whereby the operation or effect of the
words of the original section is not changed or affected, but the opera
tion of the section, as amended, is merely enlarged or made to include
additional subjects, or become operative under other circumstances, is a
peculiar one, and probably no other publication or setting forth is nec
essary, in the first instance, than that of the amendatory or repealing
act, and, in the second one, of the additional paragraph, clause, or sub
divisions.

On the first point, counsel for the libelant insist that the "subject" of
the act is not expressed in the title thereof, because it appears therefrom
that the object of the act is "to amend title 1 of chapter 66 of Hill's An
notated Laws of Oregon," and it does not appear therefrom what is the
"subject" of such title 1.

The purpose of the constitution in requiring the "subject" of an act to
be expressed in the title thereof is apparent, and has often been stated by
courts and judges with great unanimity. Briefly, it is to give notice to
the members of the legislature and others concerned of the general scope
and purpose of the proposed legislation, and to prevent the enactment of
laws containing clauses and provisions not indicated by the title, or hav
ing no proper connection with the subject as therein expressed. There
fore, the constitution is not complied with in this respect by the expres
sion of a or any subject in the title, but the subject of the act must be
truly expressed. People v. Hills, 35 N. Y.453. "But," as was said by
Mr. Justice COOJ,EY, in People v. Mahaney, 13 Mich. 495, "this purpose
is fully accomplished when the law has but one general object, which is
fairly indicated by its title." See, also, People v. Banks, 67 N. Y. 571.

If the title of this act ended with the words "Laws of Oregon," there is
no doubt in my mind that the act would be void for want of the expres
sion of its "subject" in the title. An act simply entitled" An act to amend
a certain section of this Compilation," contains no statement of the "sub
ject" in the title, and is void. No one can say from the reading of the
title what the "subject" of the act is. Harland v. Washington Territory,
3 Wash. T. 142, 13 Pac. Rep. 453, is a case directly in point. It was
there held that the "subject" of the act was not expressed in such title,
and that the act was, therefore, void. The question is thoroughly con
sidered in the opinion of the court, and the conclusion maintained by
argument and authority which are unanswerable.

The" subject" must be expressed, stated, set forth in the title. It is
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not sufficient if it (the subject) may be found elsewhere, as in the sec
tion to be amended, from what is said or suggeeted in the title of the
s.wendat~l1Y,aqt. ,

But the title of this act goes further, and says "laws of Oregon relat
ing to pilotage at the Columbia river bar and on the Columbia and Wil
lamette rivers." No expression of the "subject" oithe act need be more
explicit than this. From the whQI~ title of the act it appears that the
"subject" of the title of the Compilation, which it is the object of the act
to amend. is "pilotage" ,on the waters therein mentioned.

If \he "subject" of an amendatory act is ever suftlciently expressed in
the title thereof, when the sam,e contains the title of the actto be amended,
in which the"subject" of the latter act is sufficiently expressed, then
this is a good title.

An act entitled" An act to amend an act relating topilotage," purports
in such ,title to relate to pilotage also. That is the subject of the act.as
expressed;, and, if there is anything in the act which does not relate to

, pilotage, the constitution avoids it. In my judgment an act entitled" An
act to amend an act entitled' An act to provide for pilotage on the Co
lumbia and Willarnette rivers,'" does express the subject thereof in the
title. Such is the title of the amendatory act of February 18, 1885.
Sess. Laws, 34. An act purporting by its title to be an act to amend
another act relating to pilotage does thereby itself purport to be an act
relating to pilotage, as much so as if it had been expressed in so many
words.

But if the law is otherwise on this point, and it is not enough that the
subject of the act to be amended is expressed in its title, which title is
incorporated in the title of the amendatory act, the wQrds in the title of
the act in question ("to amend title 1 of chapter 66 of Hill's Annotated
Laws of Oregon") may be omitted therefrom as surplusage. The title
would then read: "An act relating to pilotage at the Columbia river bar
and on the Columbia and Willamette rivers." This is certainly a good
title, and would have been so if it had ended with the word "pilotage."

It is not necessary that the title should also show that the act is an
amendatory one. It is suftlcient if the "subject" thereof-the person or
thing on or concerning which it is intended to operate-is expressed
therein. If it is intended thereby to amend some prior act on that sub
ject, that must be done by proper and apt words and references in the
body of the act, as prescribed in the constitution.

My conclusion is that this act was passed in conformity with the fun
damentallaw, and is therefore valid. This being so, the libelant is not
entitled to recover anything beyond the sum already paid to him for his
services as pilot on the Borrowdale.

The exception is sustained, and the libel dismissed.
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(Oircuit Uourt,' D. ltfa88achusetts. August 6, 1889.)
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CUSTOMS DUTIES-'CLASSIFICATION-InoN BEAMS.
Pieces of iron specially manufactured. fitted, purchased, and shaped as

parts of a particular floor frame are not dutiable. under 22 U. 8. 8L at Large,
499, as "iron or steel beams, girders. joists * * * and building forms, to
gether with all other structural sh!\pes of iron, " but fall within another clause
of tp.e· schedule covering ·'manufactures. articles, or wares not specially
enumerated. * .. * composed wholly or in part of iron," although they
might be merchantable as beams. or other articles specifically enumerated.
When the frame is taken to pieces.

At Law.
Action by Joseph Birtwell against Leverett Saltonstall, collector of the

port of Boston, to recover duties improperly collected.
C. L. HToodbury and J. P. Tucker, for plaintiff.
T. H. Talbot, Asst. U. S. Atty., for defendant.

COLT, J. The plaintiff in this case imported from Antwerp the iron
work for the foundation or frame of the floor in the third story of the
new court-house in Boston. Each piece of iron was manufactured,
fitted, punched, and shaped for its special place in the floor frame. The
defendant exacted a duty of it cents per 'pound upon all of this iron,
under that provision of schedule C, of the act of March 3, 1883, which
provides as follows:

"Iron or steel beams, girders, joists, angles. channels, car-truck channels,
TT, columns, and posts, or parts or sections of columns and posts, deck and
bulb beams. and building forms, together with all other structural shapes of
iron or steel, one and one-fourth of one cent per pound." 22 St. at Large,
499.

The plaintiff contends that this iron-work should only have been as
sessed with a duty of 45 per cent. ad valorem, under the following pro
vision in the same schedule:

"Manufactures, articles, or wares, not specially enumerated or provided for
in this act, composed Wholly or in part of iron, * * * and whether partly
or wholly manuf~ctured. forty-five per centum ad valorem."

The contention of the plaintiff is that the descri ption of iron provided
for in the clause of the law under which the defendant acted refers to
such described forms and shapes of iron in their ordinary completed
condition as such forms and shapes, and does not refer to or indude
such described forms and shapes after they have been advanced, or taken
for a special, particular use, and manufactured into a new product. On
the other hand, the collector contends that as the importation was com
posed of beams, girders, etc., although they may have been designed
for a special purpose, the duty was properly assessed, and, further, that
the general words, "all other structural shapes of iron or steel," in the
last part of clause referred to, are broad enough to cover this importa-
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tion, if it cannot, strictly speaking, be classified under the first enu
meration.

Upon the face this case seems to raise a Dice question of construction
under the two provisions of the statute which have been cited; but,
when we come to examine the policy of the courts and the treasury de
partment in their interpretation of similar laws relating to the assess·
ment of duties, I do not think the proper solution of the question is
very difficult. It must be always borne in· mind that what was im
ported in this instance was not the beams, girders, and angles as known
to commerce, nor a structural form, commercially speaking, but a new
article of manufacture. The fact that this floor frame may have been
composed of beams and other articles specifically enumerated in the
same clause of the statute, or that when the frame was taken to pieces
the beams might have been sold as beams, or have become, in a com·
mercial sense, merchantable beams, (which is not proved, the weight
of evidence being rather to the contrary,) does not, in my opinion,
change the classification which should be made. A steam-engine or a
loom may be made up of many things specifically enumerated in the
statute, and it may be when separated into their parts some of those
parts might become merchantable, commercially speaking, but, for pur
poses of revenue classification, the article imported retains its identity
as one thing. If the thing imported has passed through a process of
manufacture, the stage or degree of manufacture seems to have no weight
in the determination of a proper assessment. Spring Works Co. v.
Spalding, 116 U. S. 541, 6 Sup. Ct. Hep. 498, is an instructive case.
The article there imported was known as "steel tire blooms," and it was
made by reheating and hammering a round ingot of steel. The court
held that it was properly assessed under the provision "all manufactures
of steel * * * not otherwise provided for, * * * but all articles
partially manufactured, shall pay the same duty as if wholly manufac
tured;" and that it did not come under the provision, "steel in any form
not otherwise provided for." So, in the present case, the articles were
once beams, girders, and angles, but from being ordinary beams, girders,
and angles they have passed through a stage of manufacture, by fitting,
shaping, cutting, and punching, and they have become component parts
of a frame for the foundation of a floor in a particular building. When
the materials composing this frame were manufactured into something
else, designed for a special purpose, they were no longer dutiable as such,
but the product became dutiable as a manufacture of iron. In Badger
v. Ranlett, 106 U. S. 255, 1 Sup. Ct. Rep. 346, 350, the importation
was strips of band and hoop iron, cut a certain length, and tied up in
bundles, with buckles attached to each bundle. The law provided for
"band or hoop iron," and also for manufactures of iron not otherwise
provided for. The collector exacted duties as upon band and hoop
iron, while the importer contended that they were a manufacture of
iron not provided for, namely, cotton ties, and the court so held. In
the unreported case of Whitney v. Arthur, in the Southern district of
New );'ork, referred to in executive document, No. 22, p. 52, of the
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47th congress, the merchandise was galvanized iron, cut into sheets, and
ready for use as roofing iron. It was classified for duty as galvanized
iron, but the importer claimed that its correct classification was under
manufactures of iron not otherwise provided for. The trial resulted in
favor of the importer, and the department acquiesced in the decision,
and directed the payment of the excess of duties exacted. In Scott v.
McClung, tried in the circuit court for the Southern district of Ohio, in
1883, and referred to in treasury synopsis as decision 6,138, the article
imported was corrugated sheet-iron. The law provided for "sheet-iron,
common or black," also for "manufactures of iron." The jury found
for the plaintiffs, classifying the imports as manufactures of iron, and
the department accepted the decision as conclusive.

The treasury department have made many rulings enforcing the prin
ciple of interpretation contended for by the plaintiff in this case. In
1869, synopsis 513, the importation was tin plates turned down at the
ends, and fastened together for use as roofing tin, and they were held to
be dutiable as manufactures of tin, and not as tin in plates or sheets.
In 1888, synopsis 8,880, sheets of zinc specially made for printing pur
poses were held dutiable as manufactures of zinc, and not as zinc in
sheets. Other instances might be given, but enough has already been
said to show the rulings of the courts and of the department on this
question.

I had some doubt in my own mind, at first, as to what might properly
be included under the term "structural shapes of iron," as used in the
clause relied upon by the collector; but I am satisfied, from the specific
enumeration which precedes, and from the evidence of those engaged in
this branch of business, that these words were not intended by congress,
and do not, in a commercial sense, cover the importation in controversy
in this case. It appears from the evidence that, speaking in a broad
commercial sense, the term" merchantable iron" is limited to rounds,
squares, and flats; that anything else, such as beams, girders, angles,
etc., having any special shape, and intended to be used in the form of a
structure, is a structural shape. In this sense this floor foundation may
be said to be manufactured of structural shapes. To give these words a
wider signification would be to extend them beyond known commercial
usage, and if we do that it may be difficult to draw any line; for, in one
sense, most every article of iron imported may be said to possess struct-
ural shape. .

For these reasons I am of opinion that judgment should be entered
in this case for the plaintiff for the excess of duties exacted by the de
fendant. Judgment for plaintiff.

v.39F.no.7-25
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In reMI'l'CHELT"

(Circuit "Court, E. D. Virginia. July 30, 1889.)

FINES-COSTS~PAYMENT IN VIRGINIA COUPONS.
When a person, arrested under a capt'as pro fines in favor of the COlllmon

wealth of Virginia for the satisfaction of certain fines and costs due the state,
tenders the amount of the sam'e in genuine coupons cut from the state bonds,
which by law are receivable for' all fines due the state, he is entitled to his
discharge, and the acceptance (If tile coupons cannot be refused on the ground
that the ,costs belong to .the officers, ,as ther,e is no indebtedness on the part
'of the prisoner to the officers individually for their work and labor. The
costs are a part of the punishment, and the officers Chlilllthem not individu
ally, but as officers ofthe state.

Application for Habeas Corpus.
A. B. Guigon, for petitioner.
R. A, Ayers, Atty. Genl., for respondent.

BOND, J. The petition for this writ alleges that Marion Mitchell is
illegally confined by the authorities of the state of Virginia, and in vio
lation of the constitution ofihe United States forbidding a state to pass
any law to impair the obligations of a contract. The petitioner shows
that he was convicted of a misdemeai10r on the 18th of July, 1889, in
the hustings court of the city of Manchester, and by that court was fined
the sum of $50 and $19.20 costs, which he was adjudged to payor stand
committed until the said fine and costs were paid. And that at a sub
sequent tim~ in the same court he was fined $20 after conviction for a
similar offense, and $13.20 costs, which he was likewise adjudged to pay
or stand committed until he'did so. The petition alleges that after his
said conviction and the impositio11'bf the said fines and costs he tendered
the amount of the same in genuine cOupons cut from the bonds of the
state ofVirginia, which by law were made receivable for all debts, taxes,
due~, and' demands of the state of Virginia, but that the officers of the
staterefusedto receive them in payment of the said fines and costs, and
he was committed to jail, where he now illegally languishes. The return
tp the writ, made by H. Fitzgerald, the sergeant.of the city of Manches
ter, shows that he holds the petitioner in custody by virtue of two writs
of capias pro fines in favor of the, commonwealth of Virginia, which are in
these words:

"The Commo1111'<!alth of Vi1'glnia, to the Sergeant of the City of Man
chester, Greetinp.. We command you that you do not omit for any liberty in
your bailiwick. uut that you take Marion Mitchell, ifhe be found within the
same, and him safely keep until he satisfy us fifty dollars, which we lately in
our curporation or hustings court for the city of Mancheste1" recovered against
the said Marion Mitchell for a fine assessed on him on conviction of a misde
meanor against our peace and dignity; also nineteen dollars and twenty cents
which to us in the same court were adjudged for our costs in that behalf ex
pended. whereof the said Marion Mitchell is conviet as appears to us of record,
and have this writ, &c., in the usual form."
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The other capias is a counterpart of the one recited, except that the
amount of fine and costs is less. The return admits the tender of coupons
for the fine and costs, and states that the sergeant was willing to receive
them in payment of thennes imposed, but refused to receive them the
costs, because such costs belonged, not to the state of Virginia, but
to the officers of the husti~gs or corporation court of Manchester. The
question, then, is whether the coupons in question are receivable as well for
the costs as the fines imposed by the hustings oourt. The court of appeals
of Virginia .has. decided that. such coupons are receivable for all fines due
the state, and Weare under no necessity to deternline whether or. not a fine
imposed for a misdemeanor is a public due or demand. The capias which
we have quoted sets out ~n plain words that the costs were adjudged
to "us," for "our" costs in that behalf expended. If any other body
or person has recovered anything against the defendant, Mitchell, it does
not appear by the capias. It shows that what he is held in custody for
is the demand which the court has allowed the commonwealth to make
for certain costs which the state has expended, in punishing him for his
offense against its peace and dignity. The claim of the court's officers
is not mentioned in the commitment.

Now, how the state may remunerate her officers for their services to
her in this behalf is nothing toihe purpose. When the party pays what
is demanded of him, if he pay in coin, the state may allow its court offi
cers to deduct the fees due them by statute, and pay the balance into
the state treasury, or she may require the whole amount to be paid into
the treasury at once, and' parcel out the statutory costs to her officers as
she may by law provide. But in no sense can it be claimed that the~e

is any indebtedness on the part of Mitchell to these officers in their indi
vidual capacity for. their work and labor in his behalf expended. The
costs are a part of his punishment for disobeying the laws of the state.
They are imposed by statute, and the officers of the court claim them,
not in their individual capacity or name, but in their capacity as officers
of the state, and in her name, as the capias sets ant. If these costs be
debts due the dfficers, personally, they could sue Mitchell, the petitioner,
for them, each in his own name. But after recovery he could not be
imprisoned for non-payment of the judgments, for the laws of Virginia
forbid all imprisonment for debt; except under peculiar circumstances;
and yet, here it is claimed he Can by virtue of this capias be arrested, a
capias ad satiifaciendwn1 issue, and be imprisoned for a debt not due the
state, but personally to its officers. In· my judgment the petitioner is
entitled to his discharge, after surrendering to the sergeant the coupous
heretofore tendered for his fines and costs.
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WEBST:F:Rel al; v. OVENS.

(Circuit Court, N.D. New Y01·k. July 16, 1389.)

PA\l'ENTS FOR INVENTIONS-PRIOR USE.
Letters patent No. 269,535,,granted to Walter S. Ovens. December 26,1882,

for an improvement in cake·machines, claims as novel a machine with an in
termittingly-moving endless apron ,for carrying the tray along as the cakes
are deposited thereon, combined :with a vertically-movable dqugh-hox, and a
pan-supporting table, and a material box and mechanism for moving one to~

wards and away from the other, thus depositing the material in the pan. De
fendant's machine had a stationary dough,box, with a vertically-moving
apron, and it had been in: public use for more than two years before the
Ovens patent was applied for Held, that a bill to restrain defendant's use of
his machine as an infringement of the Ovens patent should be dismissed.

James A. Allen, for complainants.
John J. Bonner, for defendant.

BLATCHFORD, Justice, This is a suit in equity brought by George B,

'\Vebster, Horace J. Harvey, and Francis J. Henry against Jeanette Ovens
for the infringement of letters patent No. 269,535, granted to Walter S.
Ovens, December 26, 1882, for an "improvement in cake-machines."
Only claims 1 and 4 of the patent (there being 5 claims) are alleged to
have been infringed. In regard to the subject-matter of those claims the
specification of the patent says:

"Cakes such as my invention is adapted for making have heretofore been
made by means of a canvas or rubber-cloth bag held and worked by the hands
of the operator, the bag being provided with a slllaU opening at the bottom.
Into this bag a sllfficient quantity of the soft cake material is placed, the
opening at the boLtom being kept closed by the hand until it is required to
drop some of the material to form a cake. when the hand is opened slightly,
and the necessary quantity drops onto the tray; or, if it does not flow fast
enough, a slight pressure from the hand forces it out. The bag is now quickl v

moved up, and, if required, the opening in the bag is closed by the harr.;.),
This operation drops and separates a sufficient quantity to form a cake,
and is repeated until the tray is filled. The object of my invention is to
produce a machine for makingsuGh cakes more rapidly, more uniformly,
and more cheaply than can be made by hand; and it consists of a cake-machine
provided with the usual endless' apron,and a suitable means for giving it an
intermittent .rbovement, in combinationwith a vertically-reciprocating dough
box provided with the uSlHil follower and mechanism for forcing the dough
or cake material through one or more openings in the bottom of the box.
'fhe object in making the dough-box movable vertically is that it may deposit
a portion of the cake material npon the tray, from each opening, during its
downward movement, and separate the same from the bottom at some point,
during its upward movement, as will be Blore clearly hereinafter shown."

The specification also describes, and the drawings of the patent show,
a modification wherein the endless apron moves vertically up and down
to and from a stationary dough-box. Claims 1 and 4 are as follows:

"(1) In a cake machine, an intermittingly-moving endless apron for carry
ing the tray along as the cakes are deposited thereon, in combination with J
vertically-movable dough-box provided with a follower, L2, and a suitabl&



UNION PAPER-BAG MACHINE CO. fl. WATERBURY. 389

mechanism, Stlbstanti ally as specified, for givin g it the necessary movements."
"(4) In a cake-machine, the combination, with a material box, of a pan-sup
porting table, and mechanism for vertically moving one towards and away
from the other, whereby, when the machine is in operation, the material
flows from the nozzle upon the pan, and, when the deposit is made, the con
nection between the deposit and the box breaks, substantially as set forth."

It is not con,tended that the defendant has not used mechanism cov
ered by claim 4. The plaintiffs contend that claim 1 has also been in
fringed. In the defendant's machine the dough-box does not move ver
tically, but is stationary, and the endless apron moves vertically up and
down to and from a stationary dough-box. The answer sets up in de
fense that, prior to the alle~ed invention by the patentee of the improve
ments covered by his patent, they were used at the city of New York
by various persons named, and also at Chicago,IlL, by two persons
named. This defense is satisfactorily established 'by the evidence in re
gard to claims 1 and 4, in respect of machines like that used by the de
fendant, with a vertically-moving endless apron. So, also, is the defense.
in regard to the same machines which the answer sets up were in pub
lic use by the same persons, and at the same places, for more than two
years prior to the application of the patentee for his patent. The bill is
dismissed, with costs.

UNION PAPER-BAG MACHINE Co. et al. v. WATERBURY et al.

(Oircuit (JOU1't, S. D. New York. July 13, 1889.}

1. PATENTS FOR INVENTIONS-REISSUE-PAPER BAGS.
Reissued letters patent No. 10,083, granted April 11, 1882, to Mark L. Deer

ing, describe an invention consisting in a novel mode of folding and pasting
a piece of paper into the form of a quadrangular, flat-bottomed bag. The
original patent described the process as follows: "By making. in a sheet of
paper or blank the folds, Band C, then pasting together the two ends, A, A,
forming the body or tube of the bag, then forming the fold E, at one end of
said body or tube, and the inwardly projecting triangular folds, H, H, side
folds, G, G, and fold, I, upon which is then folded the lap, J, secured in place
by pasting." The reissued letters omitted in terms the second step, "form
ing the fold, E, at one end of said body or tube," hut recited as its second
step, "then spreading open one end of said body or tube." Held, that this
was the equivalent of the original, as it involved the previous formation of
the fold, E, or an equivalent determination of the part of the tube to be made
into the bottom of the bag.

2. SAllIE.
The reissued patent contained a second claim for "a bag consisting of a

bellows-sided tube having a satchel bottom and inward triangular folds,
which form part of its two sides wheu distended." The application for the
original contained !l. claim similar to this for a bag, irrespective of the pro
cess. bu.t it was rejected. apparently because anticipated, and the claim was
withdrawn. lIeld, that the patentee thereby waived his claim for a bag as a
new article of manufacture, and that the reissue was obtained for the mere
purpose Of enlarging the monopoly of the patent.

3. SAME.
Under such circumstances it is immaterial that the application for a reissue

was made within two years from the time of the original grant.
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4. SA.ME-INFRINGEMENT.
In the process described in the patents granted subsequent to the patent in

suit to William A. Lorenz and William H. Honiss. the determination of the
transverse line to define the par't of the paper that is to be made into the bot
tom of 'the bag is effected by the use of a presser plate which marks the line
without doubling back tbepart df the paper to be manipulated, as is done in
the patent in suit, and the order of'making the final laps, Land J, is changed.

, so that lap J is made first. Held, that the differences are immaterial, and
bagamade under these patents infringe complainants' patent.

,In Equity.. Bill for infringement of letters patent.
George l1arding and Francis T. Ohambers, for complainants. '
Albert II. Walker and Frederick H. Betts, for defendants.
',", ,

.W"p.r"ACE, J. this suit is brought upon reissued letters patent No.
10,083;dated Apri111, 1882, granted to Mark L. Deering, assignor to
the Union Paper-Bag Machine Company, for improvements in the man
ufacture. of paper bags. The original patent was granted to Deering,
May Ii, 1880, imd the application for the reissue was filed November
29, 1881. The defendants are manufacturing paper bags by using ma
chiner~' for which paten~s were granted to William A. Lorenz and Will
iam H. Honiss, subsequent to the date of the patent in suit. The de
fenses are non-infringement, the invalidity of the reissue, and priority
of invention by Felix W. Leinbach. 'fhe invention which is described
in the patent consists in a novel mode of folding and pasting a piece of
paper into the form of a quadrangular, flat-bottomed bag. The inven
tion is an ingenious and very useful one. The bag can be folded into
a flat piece of paper, and thus a large number can be included in a
bundle, occupying but a small space, in a convenient form for trans
portation, and ready for immediate use; and the grocer has merely to
grasp it at the upper side, and" give it a flip through the air" as he
lifts it from the counter, and it at once becomes a square box, which
will stand upon its bottom. 'fhe shape and symmetry of the package
when filled, and, the facility with which its contents can be wholly
emptied, there being no folds or loose pockets inside, commend it at
once as a simple, servicable, and exceedingly convenient contrivance.
The conr.eption that such a bag could be made was a felicitous one; but
the development ,of the conception into the completed invention by se
lecting and pursuing the necessary folding and pasting operations to
transform the piece of paper into the bag would seem to have involved
hardly more than the exercise of the ordinary skill of the calling. The
description of the invention, as set forth in the specification of the re
issue, is, without material changes, the same as in the specification of the
original. The nature of the invention is such that an adequate under
standing of it must largely be derived from the drawings which illus
trate it. The specification and drawings point out the process of mak
ing the bag to consist of five operations, some of which are merely fold
ing operations, and some of which involve pasting besides folding.
These are: (1) A fold to make the well-known bellows-folded tube, and
the pasting of the sideEl folded in. (2) The folding of one end of the
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tube over upon thebody to 1nake the lap, E. The making of this lapis
. only necessary to define the part of the paper to be operated upon to

make the bottom. (3) The turning up of the part defined by the lap, E,
at about a right angle to the body of the tube, distending it, and forming
across the ends a crease, F, as shown by the drawing, (Fig. 6.) This is
done by pushing inward the paper above the crease, and folding it down
upon the ba~, to make the laps, G, G, shown in the drawing. (Fig. 5.)
This manipulation of the bag ·forms, not only the two side laps, G, G,
but also the triangular folds, H, H, as shown in Fig. 5. The two re
maining operations necessary to complete the bag involve pasting, as well
iiS folding, to make the laps, I and J, and are such obvious ones as not to
require description. The only part of the whole process which is not
perfectly simple and obvious is that which involves the making of the
side laps, G, G, and the triangular folds, H, H; and it would be mani
festly impossible to describe the precise method of manipulating the
paper to make these side laps and triangular folds otherwise than by
showing the form in which the paper is to be folded. The claims of
the reissue are as follows:

"(1) The herein-described process or method of forming paper bags, by
making, in a sheet of paper or blank, the folds, Band C, then pasting to
gether the two sides, AI, A2, forming a bellows-sided hodyor tube of the bag,
then spreading open one end of said body or tnbe, then forming the inwardly
projecting triangular folds, H, H, side laps, G, G, and laps, I, J, which latter
are secured in place by pasting or otherwise, substantially as described. (2)
A bag consisting of a bellows-sided tube having a satchel bottom and inward
triangular folds, which form pa!'t of its two sides when distended."

The claim of the original patent was as follows:
"The herein-described process or method of forming the bottoms of paper

bags, by making, in a sheet of paper or blank, the folds, Band C, th€ill pasting
together the two ends, A, A, forming the body or tube of the bag, then form
ing the fold, E, at one end of said body or tube, and the inwardly projecting
triangular foldS, H, H, side folds, G, G. and fold, I, upon which is then folded
the lap, J, secured in place by pasting or otherwise, substantially as set forth."

The paper bags made by the defendants embodv, although with im
material differences, the invention described in the claim in the com
plainants' patent. The determination of the transverse line to define the
part of the paper that is to be made into the bottom of the bag, which
in the patent is effected by doubling over the part upon the body of the
tube, is effected in the process of the defendants by the use of a presser
plate, which marks the line without doubling back the part of the paper
to be manipulated; and the order of making the final laps, I and J, is
changed, so that the lap, J, is made before lap, I, instead of subsequently,
as in the process of the patent. The making of a transverse line to de
fine the part of the tube to be operated on according to the method of
the defendant is an equivalent of the method of the patent, as appears
by the patents to Howlett of 1874, and Webster of 1875; and the rela
tive order of making the two final laps is a matter merely of expediency,
and is stated to be so in the specification of the patent. Of course it is
immaterial that the instrumentalities by which the several operations are
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performed are,in the one case, the machinery used by the defendants,
anli, in the other, the manual manipulation of the paper without the as
sistance of machinery. The consideration that the invention of this ma~
chinery has invested the invention of the patent with its principal com·
mercial value cannot derogate from the rights of the complainants.

The more serious queiStions in the case are presented by the defenses,
which assert the invalidity of the reissue and the priority of the inven
tion by Leinbach. The first claim of the reissue omits a recital in terms
ofthe second step of the process described in the specification, and in
this respect differs from the claim of the original; but this step, or an
equivalent one, is necessarily implied by the words "then spreading
open one end of the tube," which appear in the claim of the reissue, and
were absent from the claim of the original. This language is to be read
as importing into the claim the operation of "turning up the lap, E, at
a right angle to the body of the tube, and distending it, as shown in Fig.
5," as described in the specification; and this operation necessarily re
quires the previous formation of the lap, E, or an equivalent determina
tion of the part of the tube which is to be made into the bottom of the
bag. This seems to be not only a fair interpretation of the first claim of
the reissue, but the construction which its language imperatively requires.
It follows, therefore, that this claim is, in substance, the claim of the
origillalpatent.

TIle second claim of the reissue, if it could be upheld as valid, would
subordinate to the monopoly of the patentee any bellows-sided, satchel
bottom bag, having the inward triangular folds, irrespective of the pro
cess or method by which the bag is made; consequently the claim is for
a broader invention than that specified in the claim of the original pat
ent. According to the testimony of the expert witness for the complain
ants, it would enable the patentee to appropriate the invention shown in
the patent to Daniel Appel, granted September 9, 1879, the application
for which was filed a few days subsequently to the original application
of Deering. The application of Deering had been prepared with a view
to a claim for a bellows-sided, satchel-bottom bag, irrespective of the pro
cess of making the fold and laps, and contained a claim which was, in
substance, like the second. claim of the reissue. This claim was rejected
by the patent-office, apparently because it was anticipated by the old
bellows-folded bag; and the applicant amended his application by with-

. drawing the claim. He could have readily pointed out that the rejec
tion was based upon false premises, or could have amended his claim so
as to remove any doubt of its correct phraseology. Instead of doing this,
he acquiesced in the actio.n of the office, and accepted a patent with a
claim for the process only. Under these circumstances it must be held
that the patentee waived the claim for the bag as.a new article of man
ufacture, and that the circumstances are inconsistent with the theory that
there was any mistake inadvertently committed in the terms of the pat
ent as granted. It is plain that the reissue was obtained, not for the
purpose of correcting a mistake, inadvertently committed in the wording
Df a claim) but for the mere purpose of enlarging the monopoly of the
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patent; and, under such circumstances, it is quite immaterial that the
application for the reissue was made within two years from the time of
the original grant. Mahn v. Harwood, 112 U. S. 3.54, .5 Sup. Ct. Rep.
174; Coon v. Wilson, 113 U. S. 268, .5 Sup. Ct. Rep . .537.

The question of fact presented by the defense of the priority of inven
tion of Leinbach is close; but the conclusion is reached that this defense
has not been so cogently established as to overthrow the presumption
arising from the granting of a patent. It will not be profitable to enter
upon an analysis of the testimony. It must suffice to state that the tes
timony ot Mr. Edson, Mr. Allison, Mr. Brightman, and Mr. Fletcher,
to the effect that Deering exhibited to them, respectively, previously to
March, 1878, bags substantially like the bag f)f the patent, is accepted
as true. The usual decree for an injunction and an accounting is ordered
for the complainants, but without costs, and conditioned upon the filing
of a proper disclaimer of the second claim.

THE EXCELSIOR.

BRYANT v. THE EXCELSIOR.

(Circuit Court, E. n. New York. July 10, 1889.)

COI,LIRIO::"I-BETWEEN STEAM AND SAII,-LIGHTS-NEW YORK BAY.
A steamer, properly manned. was going down the bay of New York, bound

to sea. The nigllt was clear. but dark. and the steamer. heading S. by W"
was running at about 9 or 10 knots per hour. The master noticed a white
light ahead. but upon examination could discover no colored lights. He con
cluded that the light was on a vessel going in the same direction with the
steamer, ~nd. determining to pass on the west side, changed his course half a
point. After going ahead a few minutes, he discovered that something was
wrong, and immediately stopped his engine, and reversed, but it was too late
to avoid collision. The vess:el carrying the white light proved to be a schooner
bound into port, heading N. by E. After seeing the steamer's lights she luffed
a little. Held, that the collision was caused by the faults of the schooner in
exhibiting a white light, and in failing to display a green light, as required by
international rules 1885. Affirming 33 Fed. Hep. 554.

In Admiralty. On appeal from district court. See 33 Fed: Rep. 554.
Goodrich, Deady & Goodrich, for libelants.
Charles H. 'J'weed and Robert D. Benedict, for claimant.

BLATCH}WRD, Justice. In this case I find the following facts:
1. On the evening of December 14, 1886, the steam-ship Excelsior;

was going down the bay of New York, bound to sea. She was well and
competently manned, tackled; and appareled, and her lights were set
and burning according to law. Her master, who was a competent navi
gator, was on the bridge, and in charge of her navigation. She had a
competent lookout,-the first matc,-properly placed: forward, and a·t;.'
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tendiJlig: to his .auties ,andcoIDpetent,l)J,~p,were in charge of her wheel and
of her engine.

2, The :n.ight was clear but dark, there being no moon, and the wind
was about west, a fresh breeze. The ,tide was, flood.

,3. ,The stearn-ship was running at the rate of about 9 or 10 knots an
hour. She was going down the channel below the Narrows, heading
about :south by west, and having the Chapel Hill and Conover Beacon
range-lights ahead pf:her and in-range.

4., The lookout of the Excelsipr,and' her master, saw a white light
ahead of her, ,R little on bel" port PQw., It was reported by the lookout,
and examined by the master,with his night glasses, and was made out
by him to be a white light. No colored light was visible. The master
of the Excelsior concluded, as he had the right to do, that the light was
upon a vessel which was going ,down the bay in the same direction the
Excelsior was going. This light was seen at a sufficient distance to have
enabled the Excelsior to keep clear of the vessel, if the latter had not
misled the Excelsior as to her course.

5. As there were visible the lights of other vessels coming up on the
eastward side of that light, the master of the Excelsior determined to
pass the vessel which carried that light on the west side of her, and he
accordingly ported the Excelsior's wheel, and changed her course half
a point to the westward, and then steadied her wheel, and went on for
several minutes,when, from the appearance of the vessel and the re
flection of lights upon her, he was led to think there was somethin~

wrong, and the helm of the Excelsior was at once put hard a-port,
and her engine was immediately stopped and reversed.

6. Before her headway could be completely stopped, her stem struck
the vessel on the starboard side, aft of the fore rigging, at the angle
shown on the diagram of the witness Reed, and cut in to the main hatch.

7. The vessel was the schooner Hannah F. Carlton, belonging to the
libelants. She was going about five knots an hour, bound up the bay,
.and had been heading on a course of about north by east or north
half east. After the Excelsior's lights were seen by her, she luffed up
a little.

8.The schooner ,did not exhibit to the Excehlior the green light re
quired by law.

9. The schooner exhibited to the Excelsior, before the collision, a
white light: '

10. The master of the Excelsior was misled by the exhibition of such
white light, and by the· failure to exhibit a green light, on the part of
tile schooner.

11. The nlea!lure adopted by the 11)U8te1' of the Excelsior, of porting
his wheel, would, have been suffiGient for the avoiding of the schooner,
if the latter had been going dovW the bay, as was. indicated by the
failure to show: a green light and the exhibition of the white light, in
stead of coming u.p the bay.

12. The schooner was at. all times before the collision 011 the port
bow of the Excelsior.
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On the foregoing facts I find the following conclusions onaw:
1. The schooner was in fault in exhibiting to the Excelsior such white

light.
2. The schooner was in fault in failing to exhibit to the Excelsior II

green light, as required by law. .
3. The collision was caused by such fault or faults on the part of the

schooner.
4. The master of the Excelsior had the right to understand, from

seeing a white light and not seeing a green light on the schooner. that
she was not coming towards the Excelsior, but was going away from
her, on the same course.

5. The Excelsior was free from fault.
6. The libel should be dismissed, with costs of the district court, taxed

at $281.20, and costs of this court, to be taxed.

THE BRITANNIC.

THE CEWIC.

BRITISH & FOREIGN MARINE INS. Co., Limited, et al. v. THE BRITAN
NIC AND THE CELTIC. UNIVERSAL MARINE INs. Co. v. SAME.

(District Court, S. D. New York. July 3, 1889.)

1. COLLISION~FOG-EXCESRIVE SPEED-CHANGE OF COURSE-REVERSING.
In fog so thick that vessels cannot be seen within a quarter of a mile of

each other, when fog-signals are heard almost ahead and near, (in this case
within three-quarters of a mile.) steamers proceeding at about full speed are
hound at once to stop and reverse. and not to change their courses without
knowing the position or direction of the other.

2. SAME.
The steamer B., with the libelants' goods on board, bound from New York to

Liverpool, and the C., from Liverpool to New York, both belonging to the
White Star Line, came in collision at sea. about 365 miles out from New York.
The C. was in a dense fog, the B. in a fog less dense, but the vessels could not
be seen until within 300 or 400 yards of each other. They were going under a
full spe'ed "stand by," from 13t to 14t knots each. Fog-signals were first
heard about two minutes before collision. The C., on hearing the B.'s first
signal, slowed; on hearing the second signal, starboarded; and, when the B.
was seen, she at once reversed, about half a minute before collision. The
B.• on hearing the C.'s first signal ahead, first ported, and then came up to
wards her course, and, on hearing the second signal a minute after the first,
hard a-ported. and kept on at full speed till the collision. There would have
been no collision had either vessel kept her course, or reversed at once.
Held, both in fault, (a) for immoderate speed in fog; (b) for not reducing speed
as much as possible when the first signals were heard; (c) for keeping on and
changing their courses, without knowing the position or heading of the other.

3. SAME-BILLS OF LADINa-ExCEPTIONS OF NEGLIGENCE-NEOLIGENCE OF AN-
OTHER VESSEL OF SAME OwNERS.

Exceptions in the bills of lading of damage "by rollision, * * * even
when' occasioned by negligence of the master or other servants of the ship
owners," app!3' only to negligence of the master or ship-owners' servants con
nected with the vessel on which the goods were shipped, or with the perform
ance of the. contract of transportation, and do ;not exempt the owners. from
liability for the negligence of another ship belonging to the same owners by
which thll gopds were damaged.
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4. SAMf,-PnACl'ICE-JOI}/l' STIPULATION.
. Under the law of this country making each vessel liable in solido in case of
c'ollision'by mutual fault,the owners of the C. are liable for the whole dam
age to the goods on the B., whether the exception in the B. 's bill of lading is
v~Jid or not; and both vessels heing released under one stipulation for value
in a' grosssuin, the libelants are entitled to full recovery, without determin
ing the validity of the exceptions.'

In Admiralty. Libel for damage to cargo.
Butler, 8tillnULn &: Hubbard and If'm.. jvlynderse, for libelants.
Wheeler &:Cortis, for claimants.

BROWN, J. The above libels are filed by the insurers of cargo shipped
by Bingham Bros. and by Fearon, Low & Co. on board the steam-ship
Britannic, at this port, in :May, 1887, for transportation to Liverpool.
When about 365 miles out from New York, the Britannic came in col
lision with the steam-ship Celtic, whereby the cargo of the Britannic was
damaged; and the libelants, having paid the assured, became subrogated
to their rights, and claim in these suits a recovery over against the steam
ships,-in the one case $5,418.62, and in the other $1O,832.94,-on the
ground that the collision arose through the negligence of both steamers.
Both belong to the \Vhite Star Line, and to the same owners. The de
fenses are-First, that there was no negligence; second, that, if there was

. negligence, the vessels are not liable, beca~lse the stipulations of the bills
of lading except liability for negligence of the officers, crew, and servants
of the ShIp-owners; and, third, that this bill of lading, with its exception
of liability for negligence, was the result of such special deliberation, ne
gotiation, and agreement between the parties as to take the case out of
the general maritime law of this country, which holds void such excep
tions by common carriers.

1. Negligence. The evidence as to the facts of the collision is com
paratively meager. and barren ofmany of those detailsthat are commonly
given in colli'$ion causes. There is little dispute as regards the main
facts. The collision took place between 5 and 6 o'clock in the afternoon
ofThursday,M.ay 19th. The vessels were running on nearly opposite

'courses. The Celtic, coming west, was headed to the southward, and
across the Britannic's course, about half a point. For three days previ
ous the Celtic had been much of the time enveloped in fog, and she
was running by dead reckoning., For some time before the collision she
was sounding her fog-horn regularly at intervals of one minute.. Only
two of these signals \Yen~ heard on the Britannic. The first whistle heard
was thought to be .nearly ahead, by the chief officer, who was on the

:bridge in charge at the time; mid the helm ofthe Britannic was at once
ported somewhat. The captain, who was in the chart-room, hearing
that order, came upon the bridge, and, being told that a whistle was

'heard nearly ahead, ordered the helm hard a-port, but soon afterwards
steadied, and ordered the vessel on her course again. Before the Celtic's
whistle \Vas heard, the Britannic's whistle had not been sounded, because,
as it is, said, the sun could be seen, and objects distinguished at a con
siderable distance upon the water. But the Celtic, when her whistle
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was heard,collid not be seen,ll:nd the engipeer says.the "stand by" was
rung on 10 minutes heforecollision. A sign.al of one whistle was given
in reply to the Oeltic's vyhistle, and a minute afterward,;; another signal;
to both of which the Celtic replied. Upon hearing the Britannic's first
whistle, the Celtic's engines were reduced to "dead slow;" at the Britan
nic's second whistle, the Celtic gave a signal of two blasts. and star
boarded her helm and swung about a point and a half to port, when the
Britannic first.came into view, a bout 300 or 400 yards distant; where~

upon the Celtic reversed full speed, but the vessels carne in collision, the
Celtic:s stem striking on tbeport side of the Britannic, just abaft of bel'
engine-room bulk-head, a succession of from 6 to 10 blows, which car
ried away her boats, rigging, and bulwarks on that side nearly to the
stern, and stove in a hole, filling one of her compartments with water.
Before the signals were heard the Celtic was going at the rate of 13t
knots; the Britannic, 14t knots. Full speed for each is about one knot
greater. The Britannic did not reduce her speed at all, but when the
Celtic was seen about 300 yards distant, the order was given to go ahead
strong, in the hope of passing the Celtic if possible; or, if not, to lessen
the force of the blow.

Experiments with the Britannic going at the rate of 12 knots show
that she would come to a dead stop in 2 minutes 13 seconr]s, going 1,100
feet; going 15 knots, and reversing full speed, she would come to a stand
still in less than 3 minutes, going 1,500 feet; and she begins to swing in
11 seconds after the order hard a-port is given. The Celtic is a sister
ship, and works substantially like the Britannic; the Celtic being 437
feet long, the Britannic 455; and the latter being 5,000 tons gross ton
nage, the former 3,867. The testimony does not state the heading of
either vessel at the time of the collision, nor the angle of the blow.
When the vessels first came in sight of each other, as Capt. Irving, of the
Celtic, says, the Britannic was about four points on the Celtic's starboard
bow, heading for her bridge. The master of the Britannic says that the
Celtic was at that time about three or four points on his port bow, and
that she seemed to come up suddenly out of a fog-bank, and was crossing
his course nearly at right angles. These statements are not reconcilable.
The Britannic could not be heading for the hridge of the Celtic if the
latter was three to four points on the Britannic's port bow. From the
testimony of Capt. Irving in regard to the whistles it is plain that the
collision occurred not much, if any, more than two minutes after the
Britannic's first whistle was heard. The Celtic's starboarding "a point
and a half" on hearing the Britannic's second whistle would occupy only
about half a minute; and the Britannic, coming then in sight, only about
300 or 400 yards distant, the reversal up to the collision could not have
much exceeded a half a minute more, as the Britannic was at full speed.
The engineer, Fleming, confirms this in saying that the time the Britan
nic was rung full speed ahead under the ring-up bell was not over a min
ute before collision. As it takes the Celtic, going 13t knots, 2t minutes
to come to a stop on reversing full speed, she must have been going at
the rate ofnearly 5 knots, at least, at the time of the collision; for dur
ing the minute and a halfthat her engines were ~not reversed, _butg()in~
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ahead slow, herspeed could nothavefalleti from 13t knots below 9 knots;
and, as it requires 133 seconds backing at the full speed of 15 knots for
her to come to a stop when going at the rate of 12 knots, computation
shows that it would take about three-fourths of a minute to reduce her
speed from 9 knots to 5. 1 .

Assuming that the Britannic changed her course some five or six points
to starboard, aod the Celtic about one to port, (allowing for her swing
back haIfa point or a point to starboard while reversing,) making the
angle of collision of six to seven points, it follows that when the whistles
wp.re first heard the Britannic ,\ias from half a point to a point on the
Celtic's starboard bow, and the Celtic a little less on the Britannic's star
board bow, and that the Celtic, ~t her second whistle, bore nearly ahead
of the Britannic, as the latter was 'then heading. Considering that steam
ers like the Britannic and the Celtic,under a hard a-port or a hard
a-starboard helm, change a point in a little less than a length, examina
tion shows that the position, distance, and courses of the vessels cannot
have been very materially different from the above. Capt. Irving's tes
titnony is substantially in accord with this, except that the whistles
heard were much less off his starboard bow than three points. The tes
timony ofCapt. Perry, of the Britannic, however, that when the Celtic
hove in sight she was three points on his port boW', is evidently grossly
erroneous. If that were her bearing, the collision' could not have hap
pened. This was an important fact, if true, to excuse his keeping ahead
at full speed, as well as his attempt to cross the Celtic's course. So im
portant is this misstatement, (the factbelng that the Celtic's stern must
have been then but little, if aily, on his port bow,) that it necessarily
detracts from the credit to be give'n to Capt. Perry's testimony as to the
amotmt of fog, or thickness of the weather, at the tiine and before the
Celtic's whistlewas heard. 'Though it is not impossible that the Britan
nic might suddenly run into a bankof fog, yet the circumstance to which
Fleming testifies, that the "stand by" had been rung on 10 minutes be
fore collision, and the fact that the Britannic did not slow at either of
the two signals heard from the Celtic, though the latter could not be

1 The formula'submitted by counsel in reference to stoppin!!" and the remark that" the
rate of stopping increases constantly" under reversed engmes, is, I think, erroneous,
through !lot conSid!3rin~ that when backing there is no resistance by air and w~ter to
the retarding force.' On the contrary, that resistance largely aids the force of the en
gine. If the Celtic's full speed was 15 knots, then the resistance of air and water
when she is going ahead at that speed is just equal to the whole power of the engines;
otherwise she would continue to gain in speed. If she then reverses at full speed, the
initial retardin!{ force exerted updn the hull is' twice the power of the engine. 'i'he
force of ~he,englllein backi!lg is constant; the retarding force derived from the resist
ance of wind and water is constantly diminishing with the diminishing speed in pro
portion to the square of the velocity from :timeto time. ·If the power of the engine be
represented by 15, the.whole initi~retardingforce upon reversal, when going ahead
at a speed of 15 knots, will be represented by 30; when reduced to 12 knots, by 24.7;
when 'at 9 knots' by 20.4; at 6 knots,'by 17.4; at 3 knots by 15.6; and as it takes 133 sec
OJ;lAS.to reduc:le ,the Celtic from 12 knots to zero, she would retard from 12 knots to 9 in
about 26 seconds; from 9 knots to 6 'inabou't 31 seconds; from 6 to 3 in about 36 seconds;
from 3 to zMoin about 40 seconds; and from 8 knots to 4 in. 45 ,seconds. So when, at
13;{ knots, her, engines being put at "dead slow" ahead, /lupposing even that her en
gine exerted no eft'ectiveproptilsiveforce; she would' occupy about 102 seconds in fall
ing to 9 knots. If she then reversed fUll'speed for three-fourths of a minute befortl
collision, her !lpeed would be reduced to ;aQ9,lj.t 5 Itnllts; and this is as f~vor~blea result
to the Celtic as the testimony will warrant;
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s~!.'n, satisfy D:l~ that she was deliberately running at.uearly full speed,
though the. weather was known to be thick. .'

Upon the. above findingsit follows that there would have heenno c.ol
lision had each vessel kept her course, or even had either done so, not
withsta.nding the other's changes. Collision came about (1) because
both vessels were going at nearly full speed in such a fog that they could
not be. seen within hailing distance, and therefore could not avoid each
other when they came in sight; (2) because each changed her course
without knowing the position or the course of the other; (3) because,
when their whistles were heard near and nearly ahead,-i. e., within
three-quarters' of a mile and less,--:-neither stopped or reversed. These
were faults in each vessel alike, by the highest English authorities, as
well as by our own. The duty to stop and reverse and not to change
course, when a whistle is heard approaching near ,and a4ead" in a thick
fog, was affirmed in the privy council in the case of The;Prankland, L. R.
4 P. C. 529; The Kirby Hall, L. R. 8 Prob.Div. 71; The Dordogne, L. R.
10 Prob. Div. 6,9; The John McIntyre, L. R. 9 Prob. Div.135. In the
case last cited Lord BRE'fT says:

"It may be laid down as a general rule of conduct that it is necessary to
stop andreverse, not indeed, every time that a steamer hears a whistle or fog
horn. in a dense fog, but when in such a fog it is heard on either bow, and
approaching, and is in the vicinity; because there must then be a l'isk of col
lision. "

The same rule has been applied in this country. The Lepanto, 21
Fed. Rep. 651, 659; The Pottsville, 24 Fed. Rep. 655. Both vessels
were also running in plain violation of the statute, because they ,were
uuder substantially full speed in a fog. The Colorado, 91 U. S. 692; The
Pennsylvania, 19 Wall. 125; The State of Alabama, 17 Fed. Rep. 852; The
Pennland, 23 Fed. Fep. 555; The Oity of Alexandria, 31 Fed. Rep. 431.
Though the handling of the Britannic was more flagrant and reckless in
continuing on full speed after the Celtic's whistle was heard, the Celtic
was proqably in a denser fog, and the more to blame for maintaining
nearly full speed up to the, !U0ment of hearing the Britannic. Each
was in fault for not stopping and reversing, in this case, as soon as the
whistle of the other was heard comparatively near. This duty was the
more imp\lrative because each was then going at nearly full speed; .and
each had, therefore. a double. duty to repuir as speedily as possible the
previous fault of excessive. speed, ,and to reduce the danger to a mini
mum. These faults in each vessel, moreover, contributed to the collis
ion, plainly. enough on the part of the Britannic, and clearly also on
the part of the Celtic upon the' facts as above found, since no collision
would have occurred, notwithstanding the Britannic's faults, had. the
Celtic been going at say "halfspt;Jed." (which for her would have been
abo~t 9 or 1() knots,) or had she promptly stopped and reversed on hear
ing the, Britannic's .first whistle, or kept her course. without change until
the positioI;l of the Britannic became known. The Oity of New York, 15
Fed. Rep. 624, 628, 629, 35 Fed. Rep. 604, 609. I must therefore
find both vessels to blame.
, The bills oflading purport to exempt the owner from liability for
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"collisi~l;,stknding, or 'other accident~ of navigation, even ~hen occa,.
sioned by the negligence of the master or other servants of the ship
owner. " If this exception were valid; and the English law applied, the
libelants would be entitled to recover ha:If their damages in the present
case against the Celtic. Chartered Mercantile Bank v. Navigation Co., L. R.
10 Q.B. Diy. 521. In thatC3.se the exceptions included "collision,"
and the" negligence or fault of the lJilots, master, or mariners, or other
servants. of the company, in navigating the ship." Although the lan
guage in the present bills of lading is slightlv different, the words "in
navigating the ship" being omitted; the meamng and legal construction
are the same. The context imp'Orts negligence of the master, mariners,
servants, etc., in connection with the vessel on which the goods are
shipped, not those connected with any other vessels having no relations
with the Britannic. The language of Lord BRETT in the case just cited
is applicable as respects the subject to whlch these exceptions refer. "It
seems to me," he says, (p. 533;) "wholly unreasonable to suppose that at
the time of makihgthe contract in this bill of lading, which is a con
tract not to carry the goods gKlerally, but to carry them in a specific
ship, and deliver them after having carried them in that ship, the par
ties were considering the conduct of the ship-owner's servants on board
another ship which would not have anything to do with the carriage of
these goods." And so I must hold, of this bill of lading, that it has
no reference to negligence on board. of qther vessels, or to the masters of
other vessels. It would be unreasonable to assume that the libelants
intencledby this clause to take the risks of damage to their goods from
all other, vessels that might !:Ielongto the same owners, and from all
other masters and sl!rvants of theirs who had nothing to do with the
Britannic or her contract of transportation. The respondents must there
fore answer, for the fault and the tort of the Celtic, precisely as they
would be bound to answer if they were not owners of the Britannic.
Under the English rule in the apportionment of damages where two ves
sels are in fault, as established by the decision in the case of the Milan,
(1 Lush. 388,)one-half the loss only is charged upon each vessel; aild
it was only in cqnsequence of this rule of practice that the libelants
in the case of the Chartered 'Bank of India, supra, recovered, as in tort,
the;) one-half of their damages. That rule of division having been re
jected in this country, and the supreme court'holding that each vessel
is liable in solido for the full damage, it follows that the libelants are en
titled to a decree for the full amOilrit of their damages against the Geltic.
The Atlas; 93 U.S. 302; The Juniata, Id. 337. 'As neither vessel is in
en,stody, and as both were released upon one 'and the same stipulation
in' ell-ch' case, it is immaterial whether one or both vessels are held.' In
either case the libelants in each libel are entitled to judgh1ent fOr the re
6peetive amotll1ts claimed, to be enforced agaInst the stipulators. 'With
out determining the question of the validity of the exceptions of negli
genee in theBri~almic'sbills of lading, under the peculiar circumstances
appearing in the proofs, so ela:horately argued by the eminent counsel
in thl! case, I direct judgment for the libelants on theahove grounds;
with: costs. ,.
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UNITED STATES V. FIFTy-NINE DEMI.TOHNS AGUADIENTE AND FOUlt

BARRELS OF CIGARETTES.

(District Court, S. D. Florida. June 15, 1889.)

INTEItNAL REVENUE-CTGARETTES-FOlU'EfTURE SALE.
The term "tax." as used in the last clause of section 3369, Rev. St., is not

intended to include Import duties, and cigarettes. when forfeited, may be
sold Rnll delivered when they bring enough to pay the interrJal revenue tax,
although they may not bring enough to pay that and the customs duties.

(Syllabu8 by tlte Court.)

Seizure. In admiralty Condemnation of property for being fraud
ulently brought into the United States.

L. J.V Bethel, U. S. Dist. Atty

LOCKE, J. This property has been condemned and forfeited for a
fraudulent bringing into the United States, and the question now arise13
as to the disposal of a portion of it. It has been ordered sold, and the
aguadiente has been already sold and delivered. but it appears from the
report of the marshal that the cigarettes are packed in packages of 12 in
a package, and are unstamped, that they have been offered for sale, and,
us far as properly could be, before bemg properly packed and stamped,
sold for two cents a package. This is more than enough to pay the in
ternal revenue tax, but not enough to pay that and the import duties.

The sixteenth section of the act of March 1, 1879, (20 St. at Large, p.
348,) provides that imported cigarettes shall be repacked, and stamped
with both custom inspection a11(l Llternal revenue stamps, and such
stahlps canceled, before being delivered for consumption. Whether such
restrictions, intended for manufacturers and importers, should be con
sidered as binding when found opposed to the enforcement of a judicial
sale, it is not necessary to determine, as the reasons for complying,
where it may be so easily done as in the present case, seem satisfactory
and sufficient.

The last clause of section 3'369, Rev. St., provides that, whenever for
feited cigars-':""and cigarettes come under the same provision-offered
for sale "will hot bring a price equal to the tax due and payable there
on, such goods shall not be sold forconsumption in the United States,"
and the commissioner of internal revenue is authorized to order the de
struction of the same. Under this section the practice of the officers of
the cllstoms of this district, whenever the amounts of cigarettes forfeited
have been too small to require judicial action, has been to construe the
term "tax" as relating both to the internal revenue tax and the import
duties, and unless when offered for sale they w()uld bring enough to
pay bothslich amounts, report the same for destruction. I have not
been referred to, or have I been able to find, any judicial or department
decision in support of this construction, but it has been followed so long
in practice that it would seem to require careful examination before be
ing changed.

v.39.£<'.no.8-26
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The property has been forfeited, and become the property of the United
~ta.tElS, ,aJlji ap"llblic sal~ directed.by:section g3g, Rev;. St., unle~s ~~e~

is a more recent enactment prohibiting it. Do the provisions of Rev.
St. § 3369, do so? .

It is true the word "taxes," in its most extended sense, may include
all cuntributions imposed by the government, of whatsoever kind or de
scription. whether against person or property; but in its more confined
sense it is used in contradistinction to duties and imposts. Section 8,
art. 1, of the constitution, uses the term "tax" in this sense apparently,
and provides that congress shall have power to lay and collect taxes,
duties, impORts, and excises. In which sense has congress used the
word in thil3connection,-in its more extended or its more restricted
meaning? and what was the intention in prohibiting the sale, and au
thorizing the destruction, of thi" class of property?'

The act of July 20, 1868, being an act imposing taxes on spirits
and.,tobacco, invariably uses the term "tax" or "taxes"when referring
to the internal. revenue; but whenever it speaks of the amounts to be
collected by the customs department it denominates them "duties," or
"import duties." In section 77, speaking collectively of the amounts
to be collected on tobacco and snuff, the language is, they, "in addition
to the import duties, shall paytbe tax prescribed. " The same language
is used in regard to cigars in sec,tion g3. Section 87 provides that the
commissioner of internal revenue shall cause to be prepared suitable
stamps for the payment of the "tax" on cigars; and section 103, that
when any tax is imposed the same shall be established by the regula
tions of the commissioner of internal revenue. In the act of June 6,
1872, "to reduce duties on imports and internal taxes," in the thirty-first
section of which the provisions of law under consideration are found,
every section, to the eleventh inclusive, where the subject treated of is
imported goods and collections on them, in speaking of such, invariably
uses the term "duty"or "duties," and from the twelfth section forward,
where the provisions relate entirely to internal revenue, the word "tax"
is used alone. In' a careful examination of the numerous instances in
which the word. "tax" ifl used throughout the entire statutes of the
United States, I hav.e failed to ·find one where it can. with any degree
of satisfaction, b,e applied to duties on imports. Th~ history of the
legislation of the country upQn revenue appears to show it to have·
adopted the restricted use of .the term, and to have used it in no other
sense. It seems unquestionable to me that it was ,so used in tp,e act
f;rom which tlil~ •. seGtionwas taken, deliberately and intentionally; that
the term '~ta:l\'j was only intended to apply to the internal revenue, and
the term ,"duty," or" import duty" to customsj and when both were in
tended ooth were used, as in, sections 77 and ga of the act of July, U168;
and that, where the, word "tax", was used alone, as in section 336g,. it
was not intended .to includ~ import duties; and there is therefore no
prohibitiollagainst selliQg ()ig!irettes, where they bring .more. than enough.
to pay the iJ;lternal revenue tax, notwithstanding they may not bring
enough to pay the import duties. The customs laws are revenue laws,
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and proceedings for forfeiture must be strictly construed. Whatever
questions of protection to manufacturers may incidentally arise are for
political, and not judicial, consideration; Outside of the section re
ferred to, I know of no special or general provision of law which would
prevent the sale of any property forfeited for violation of the customs
laws, regardless of the price it may bring. The aguadiente in this case
did not bring as much as the duty would be on it, but I know of noth
ing that would permit a destruction instead of a sale. \Vhatever prop
erty brings, be it much or little, goes to increase the revenue to that ex
tent, with no profit to those through whose fault or crime it has been
forfeited.

But the provisions regarding the repacking and stamping are direct,
positive, easily complied with, and should be observed. The collector
of internal revenue is custodian of the internal revenue stamps, and al
though it is provided that upon requisition they may be furnished to
the officer without payment, that was undoubtedly intended to apply to
property forfeited under the internal revenue law, where the entire pro
ceeds were finally placed to the credit of that division of the treasury;
but, where the proceeds are to be paid to the department of customs, it
seems but proper that the amount due the internal revenue should be
paid from the proceeds, and it is so directed. The marshal will there
fore procure from the collector of internal revenue and the collector of
customs the proper stamps; have such cigarettes properly repacked in
packages of 10, 20, or 50, properly stamped, the stamps canceled, and
the cigarettes delivered. in accordance with the terms of the sale, and
bring the proceeds into the registry of the court.

SOWJ,ES v. WITTERS etal.

(Oircuit Oour, D. Vermont. July 25, 1889.)

1. DESCENT AND DISTRIBUTION-EFFECT OF PROBATE DECREE.
H. left a will, of which· defendant was executor andS. residuary· legatee.

S. also made defendant her executor. and complainant, defendant's wife. her
residuary legatee. Defendant administered on. both estates, and converted
many of the assets, taking leases, deeds, mortgages, and assignments of prop
erty belonging to or purchased with funds of the estates in his own name, or
as executor. Complainant petitioned the probate court to decree to defend
ant all the assets of H,'s estate, and to decroe to complainant all of the resid
uary estate of S., without finding the amount in defendant's hands under either
will, and stating that she accepted the property without inventory, and ex
onerated defendant from all further .liability. The court decreed according
to her prayer. Held, that the decre.e was conclusive on complainant, who
could thereafter claim nothing except under the decree.

2. SAME-ExECUTOR'S LIABILITY.
Defendant would thenceforth be liable for only such assets of the estate of

S. as he had not converted and become chargeable with at the date 0.1 .the de
cree, including leases already executed, and mortgages assigned to him as ex-
ecutor.· . . .
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3.SAME-HuSRAND AND WIFE;
While at the dat~o'f the decree complainant, being a ,married woman, could

n'otp'ersonally bind'herself by a contract, she was able to dispose of her sep
-"; arate estate, and thadecree, fOllnded on her, consent; was valid.

4. 'SAME-WtFE'S, :PERSONALTY.
The possession of the personalty by defendant as executor would not

amount to a reduction into possession as husband of complainant, so as to
extinguiSh the latter's title as residuary legatee.

5. BANKS AND BANXr:~iW-;STOCKHOLDERS-AsSESSMENTS.

',Defendant, for the purpose of helping a bank, of which complainant was
a stockholder, in a financial crisis, loaned it cert'ain securities belonging to
complainant. and when complainant was informed of the fact she did not ob
ject. ,She was assured by, the bank's officers that if the bank was saved the
securities would be returned. and if it failed the avails would be credited on
her assessment as a stockholder The bank failed, and the securities were
not returned. He'd. that she waS not entitled, as against other creditors, to
set off the value of the'securities against her assessment, but was, as to such
value, on the same footing as any other creditor.

In Equity.
Bill by Margaret B. Sowles, a married woman, suing by her next

friend, against Edward A. Sowles, her husband, and Chester VV. \Vitters,
receiver of the First National Bank of St. Albans, to recover the avails
~f certain stocks and notes, and to have set aside or transferred to her
certain leases and a mortgage.

Henry A Burt, for complainant.
Ohester W Witters, pro se.
Edward A. Sowles, pro se.

VVHEELER, J. The defendant Sowles is the husband of the oratrix,
who is a niece of Hiram Bellows. He died leaving much real and per
sonal estate, and a will, of which the defendant Sowles was executor,
and in which many bequests and devises were made, and Susan B. Bel
lows, his widow, was residuary legatee. She died leaving a will mak
ing nearly the same bequests and devises, and the same person executor,
and the oratrix residuary legatee. The execlltor took possession of the
assets of both estates, and managed and disposed of same according to
his pleasure. He discharged a mortgage on the Bremmer farm belong
ing to the estate, and took a new mortgage to himself; he bought the
Smalley farm with moneys of the estate, and took the title to himself;
he took the title of the Fairfax house to himself, in discharge of a debt
due to and for a house belonging to the estate; he bought the Yandro
house with, flloneys of the estate, and took the title to himself; he pur
chased a mortgage on the American House in Swanton with moneys of
the estate, and took a second mortgage on it for a debt due the estate,
foreclosed both as executor, and took a quitclaim deed of the mortgagors
to himself, for which he paid $20 to shorten the time of redemption and
get possession; he purchased anote against Francis and Duclos with
funds of the estates; he took 29 shares of Northern Pacific railroad stock
transferred in blank, in payment of a debt due the estate; he exchanged
some reqeemable leases belonging to the estate for others running to him
self, arid some for others running to himself as executor; of old Chicago,
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Rock Island &; Pacific railroad stock belonging to the estate he exchanged
100 shares for 200 shares of new stock, 100 of which were issued to him
self, and the other 100 to him as executor; and he paid and satisfied
some of the legacies an.d bequests. After all these, among other things,
had been done by him, he applied to the probate court having and eXe
ercising jurisdiction for an order for the settlement of his account, and
of notice thereof to all persons interested therein, according to the laws
of the state, which was granted, and the notice was given. Whereupon
the oratrix appeared and presented this petition to the court:

"To the Hon01'able Judge of P1'ubate for the District 0/ Franklin and State
of Vermont: You are hereby requested to decree the amount of real and per
sonal property named in Hiram Bellows' will to E. A. Sowles. executor
therein named. according to the terms of said will. without finding any defi
nite amount in said executor's hands; and you are also requested to decree to
the undersigned all the residuary portion of real and personal property named
in Susan 13. Bellows' will, or owned by her, witholltfinding any definite
amount in E. A. Sowles' executor's hands. without any inventory or specifi
cation of items or articles or estate. and I accept the i'ame withollt further spec
ification. and exonerate said E. A. Sowles as executor nallled in said wills
from further duty 01' liability in the premises.

"New Y01'k. March 30. 1881. MAHGARET R. SOWLl<~.

"Residual')" Legatee Named in Said Wills."

Thereupon, and upon hearing had, the court found and stated of rec
ord that the order of notice had been complied with, and decreed pay
ment of the legacies of the will of Hiram Bellows by the executor, and
the remainder to the executor of the will of Susan B. Bellows, and stat
ing the petition of the oratrix decreed payment of the legacies of the will
of Susan B. Bellows and the remainder of that estate to the oratrix. No
appeal was taken by anyone from these decrees.

The defendant Sowles became largely indebted to the hank of which
the defendant Witters became receiver, and delivered the certificate of
100 shares of Rock Island stock taken to himself to the bank on his in
debtedness,. which the bank appropriated, and credited to him. After
wards, while the bank was in distress caused by a run, he delivered the
100 shares of the same stock which he took as executor, as stated, and
other 100 shares of the same standing in his name as executor, 10 shares
of stock in the National Car Company,. standing in the name of the 01'3

trix,. and the 29 shares of Northern Pacific stock,. to the bank, to aid it
in its necessities; and further, afterwards, he mortgaged the American
House, the Fairfax house, the Bremmer farm, and the Smalley farm, as
signed some of the leases taken to himself and some of thosp taken to
himself as executor, and delivered the Francis & Duclos note to the
bank for securitv of his debt.

This bill is b;oughtto have the avails of these stocks and the note and
the receipts from the leases and the leases decreed to the matrix, and the
mortgage set aside in her favor.

The defendant receiver claims that the stocks were deli vered to the
bank to be applied upon the debt of the defendant Sowles, with the can·
sent of the oratrix. Upon the whole evidence the fa,ct is not So found.
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She wll:s'a stockholder in the bank, liable to an assessment upon her
shares. Witters v. Sowles, 32 Fed. Rep. 130, 38 Fed. Rep. 700~ 'fhe
stack appears to have been delivered upon the exigencies of the occasion
without her knowledge, for the purpose before stated. When the trans
action came to her knowledge she appears to have been assured that if
the bank was saved those or like stocks would be returned to her, and
if it failed the avaiis would apply on her assessment, and on these as
surances to have assented to their retention. The rights of the respect
ive parties to the property involved are to be determined upon substan
tiallythese proceedings and facts. In Vermont, these probate courts have
exclusive jurisdiction of the settlement of estates, and of the accounts of
executors and administrators. R. L. Vt. § 2018; Adams v. Adains, 22
Vt. 50; Boyden v. Ward, 38 Vt. 628. In Adams v. A dCl/ms , REDFIELD,
:r:, said:

"!twas clearly the intention of our legislature, from the very first, to give
the entire jurisdiction of settlement of estates to the probate cOllrts in the
same manner and to the same extent that the jurisdiction of other matters of
contract, Or tort, inter 'l)ivo,~. was given to the common-law courts."

Section 2096 provided that "an executor or administrator shall be
chargeable in his acc<?1j·nt with the goods, chattels, rights, and credits of
the deceased which come to his possession; also with the proceeds of the
real estate sold for the payment of debts and legacies, and with the in
terest, profit, and income which come to his hands from the estate of the
deceased;" and section 2150, that "a debt secured by mortgage with the
mortgaged premises belonging to the estate of a deceased person," when
not foreclosed in the life-time of the deceased, "shall be personal assets
in the hands of the executor or administrator, and administered and ac
counted for as such." When the defendant Sowles was before the pro
bate court' for the settlement of his accounts as executor of each of these
wills he was chargeable, at the instance of the oratrix,or any of theleg~
tees, or of any bne interested, with all the property and the avails of all
property-of either estate, including mortgages which he had taken to
himself. Holmes v. Bridgman, 37 Vt~ 28. They did not prosecute their
right to charge him for any of these things, but he was specially exoner
ated of record by the oratrix from being charged for any of them, and
on her petition acquiesced in by the others, all charges for them were
,,,aived and omitted by the court in its decree covering the whole sub
ject of them. This clecree, unappealed from, became final. and conclu
siveagainst any right to charge him for these matters. Rix v. Smith, 8
Vt. 365; Probate Court v. Vanduzer, 13 Vt. 135; 2 Redf. Wills, 895.
That right to charge him :for the property so appropriated to himself
was the only remedy those interested in the estate then had for the re
co¥'ery of it. Probate Courtv. Chapin. 31 Vt. 373. The property of the
executor in the assets was a special and limited one, but he had full
power of disposition over them, and when he had sold or converted them
to his own use thEditle had passed, and his accountability in this pro-
ceeding only remllinedtothose interested'as their right of action. Let
ting the decree· which covered this accounting pass without making or
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attempting to make him chargeable, by, the act of theoratrix and acqui
escence of the others, extinguished their right of action and left the avails
of that part of the property in his hands, without further liability for
them, except as provided by the decree. Brooke, Abr. "Executors,"
114; Fryer·v. O:ildridge, Hob. lOa, note; Platt v, Sheriff, Plow. 36; Wood
ward v. Lord Darcy, 1d.184. The effect was the same as ifthe account
ing had been prosecuted and he had been charged with this property, or
the right to chf,lrge him had been disallowed in his favor. No obliga
tion rested' on him afterwards in respect to it but to perform the decree
as it was made, and left to stand and become absolute. The property
taken by the executor to himself was altered by the law at the election
of the oratrix and of the others interested in the estate. 1d. 1B6; Em,
thorpe v. Elri:ngton, Year Book, 2 Hen. VII. 8. The legatees had, re
spectively, their rights of action against hil1l personally, and the oratrix
had the right, as residuary legatee, to the remainder of the property.
Bellows v. Sowles, 57 Vt. 411; Weelrs v. Sowles, 58 Vt. 696,6 Atl. Rep.
603. The defendant receiver claims that all right of the oratrix to any
part of the estate became extinguished by these proceedings. But she
did not exonerate the executor to that extent; neither did the decree.
She a"ked that the residuary portion be decreed to her, and exonerated
hin~ "from further duty or liability in the premises." The residue and
remainder was decreed to her, and became hers.

This defendant further claims that the executor, as husband of the
oratrix, became vested with the right and title to this residue. But he
had done nothing in assertion of his right as husband. Being in his
hands as executor wrought nothing in that direction. 2 Redf. Wills, c.
5, § 26, subs. 4; White v. Wa'ite, 47 Vt. 502. Counsel for the oratrix insist
that she was, as wife, without power to part with her right to any of the
property, or to take or consent to proceedings to divest herself of it.
Merriam. v. Railroad Co, 117 Mass. 241. In Vermont, at that time, a
wife could not bind herself personally by any contract. Brown v. Sum
mer, 31 Vt. 671; Ingram v. Nedd, 44 Vt. 462. But she had, however,
fulLcontrol ov.er the disposition of her separate estate, so far as could be
done without creating a personal obligation. Child v. Pea,rl, 43 Vt. 224;
White v. Waite, 47 Vt. 502; WittC1's v. Sowles, 38 Fed. Rep. 700. The
proceedings and decree appear to have been binding upon all, and to
have effect upon the property involved, of all. These considerations are
to be applied to the several parcels of property as they existed on March
30, 1881, the date of the decrees.

The Duclos and Francis note and the Smalley .farm had been bought
with moneys of the estate, for which he was chargeable. These were
left his property. The Derrick hOllseappears to have been c0nveyed
by license from the probatecourt in such manner as to leave him. charge
able with the avails. He appropriated them and debts due the estate
to the purchase of.the Ji'airrax house to himself. Hew/ls Qhargeable for
these avails and debts, and the .Fairfax house was his. The Yandro
house was purchased with. moneys of the estate for which he was charge
able, and it was his. He conv~rted the mortg~ge on the BremlUer farm
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to'his own use by discharging it and taking another to himself, and fore
closing his own. He was chargeable for the mortgage which had be
longed to the estate, and the farm was his. The leases of the farms
which were his were taken to himself, and followed his title to the land,
and belonged to him. The 100 shares of Rock Island stock which he
took to his own name were converted to his own use, and he was charge
able with the value of whathegave for them. They became his. The
29 shares of Northern Pacific stock had hot been converted by him.
Neither had the other 200 shares of Rock Island stock, which stood in
his name as executor. The Willey lease remained in his name and
hands as executor. He bought a il10rtgage on the American House with
moneys of the estate, and took another for a debt due the estate, and
foreclosed them in his name and right as executor. The quitclaim deed
taken to himself to shorten the time of redemption and give possession
did not divest the mortgage title. That remained in him as executor.
The $20 paid by the executor for the quitclaim deed was involved in his
account, and was merged, and the right to it disappeared with that.
These were of the residue and remainder of the estate, and the right to
them passed to the oratrix by the decree to her as residuary legatee.

The avails of these stocks were retained by the bank upon her cO~lsent

after she was informed of their transfer. The bank failed, and could
not return those or similar stocks to her. The assessment is for the en
forcement of the liability of the shareholders to the creditors of the bank.
Rev. S1. U.S. § 5151. It is enforced by the comptroller and receiver
for their benefit. Section 5234. There was no one to agree in their be
half that if the bank. failed these stocks should apply on her assessment.
The bank held these stocks or their avails at the time of the failure on
an understanding which it could not carry out. It was liable to her for
them or for their avails. This liability was like that to its depositors,
or its other obligations. She seeks to recover the avails of the stocks, and
is a qnasi creditor to their amount on an equality with the other creditors.
Case v. Bank, 100 U. S. 446. The avails of the stocks amounted to
$26,034.75. The receiver has collected $40 rent on the Willey lease.
She was not a creditor of the bank for this, and this amount should be
returned to her; and she is entitled to have the mortgage as to the Amer
ican House and the assignment of the Willey lease set aside and her title
to them quieted.

Other legatees have sought to become parties here with the oratrix,
but they have no rights in common with her as residuary legatee, and
their motion in this behalf is denied.

The costs in equity cases are within the discretion of the court. And
as this decree is in favor ofeachparty in substantial proportions, neither
appears to be justly entitled to costs against the other, and none are al
lowed. Let a decree be entered that the defendant receiver pay to the
oratrix $40 out of the assets of the bank in his hands; that the oratrix
is a creditor of the bank to the arnount of $26,034.75, and that he pay
her dividends thereon out of the assets of the bank in his hands at the
same rate dividends have been paid to other creditors, before paying
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uther creditors fmther. and that she stand equal with the other creditors
as to future dividends; that the mortgage of the American House and
the assignment of the Willey lease be set aside, and enjoining defendant
receiver, and his suc~essors, perpetually, from setting up any claim
thereto, and denying the prayer of the bill as to the residue, without
costs to either party.

ERIE TELEGRAPH & TEI,EPHONE Co. V. BENT.

(Circuit Court, D. Massackusetls. ~Iay 21,1889,)

ARBITHATION AND AWARD-ACTION OK AWARD-STATUTORY SUB)URSION.
No action at common law can be maintained on an award of arbitrators

rendered under a statutory submission which does not comply with the statute.

At Law. Action on award.
B. P. Butler, for plaintiff.
G. F. Richardson and H. R. Bailey, for defendant.

COVf, J. This is a suit at law, brought to enforce an alleged award
in favor of the plaintiff against the defendant for the amount of certain
fees and costs paid by the plaintifl'. The case was heard by the court,
jmy trial having been waived. The underlying question to be deter
mined is whether an award rendered un(ler a statutorv submission can
be enforced at common law in a case where the statuto~'yaward has been
rejected by the court as not being in conformity with law. On Decem
ber 31, 1885, the parties to this suit entered into an agreement to sub
mit their demands to arbitration. It is clear from the record that this
was a statutory submission. The attorney for the plaintiff corporation
was authorized by the board of directors to execute a statute reference,
and the agreement was for a statutory submission. This is fUi'ther
shown by the supplemental agreement of June 4, 1886, which extended
the time six months "within which the report of the arbitrators within
named is to be filed in the superior court for the county of Middlesex."
The whole form of proceeding shows that a i'tatutory submission was in
tended by the parties, and we do not understand that this position is se
riously controverted by the plaintiff. The supreme court of the state re
jected the award on the ground that it was not returned to the superior
court within the time specified in the submission, and that the exten
sion, though signed by the parties in writing, was invalid because not
acknowledged before a justice of the peace. Under these circumstances
it was held that the superior court had no jurisdiction to accept the
award. Bent v. Telegraph Co., 144 Mass. 165, 10 N. E. Rep. 778.

If the plaintiff in this action can recover it must be on the ground that
.an action at common law can be mairltained upon an award made in pur
.suanee of astatlitory sUbmissio,n, even though the submission is inop-
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erative by rEmson of anon-compliance witli! thestatutory·requirements.
This question has been settled iii Massachusetts in the case of Deerfield v.
A1"'1n8, 20 Pick. 480, where it was held thatlio actilnl at common law
could be maintained upon a statutory submission which:was ineffectual
undetthe statute. The grc\ul1d of the decision in that case was that an
agreement for submission at common law was different from an agree
ment for submission under the statute, and that you cannot substitute
one for the other without changing the contract which was entered into
by the parties. The reasoning of the court in Deerfield v. Arms seems to
me to be sound, and Lthink that decisi,on should be followed by this
court. See, also, Sargent v. lIamliden, 3'2 Me. 78. Under the agree
ment of submission in the present cas() the arbitrators awarded that this
defendant pay the costs and expenses of the submission, but, the award
having been rejected by the supreme court of Massachusetts, I do not
see how under the law any part of the award can be enforced in this
court in any form of action. It follows thflt judgment should be en
tered for the defendant, and it is so ordered. Judgment for defendant.

JO.';ES v. UNITED STATES.

(District COU1'!, S. D. Aiftbama. August 7, 1889.)

1. CLERK OFCOUR1'-FEE8-FII~I:s-nPAPEHS IN CnUUNAI, CASES.
The clerk of the tTnited StlHes di,o;trict COl1l't is entitled to fees from the

government for tiling separatfjly, in criminal cases, the process or copy of
process, the bail-bond, and the rccoguizauce of witnesses sent up by the com
missioner.

2. SA~tE.-:COPIES OF SUBPrENAS.
The clerk may issue separate snbpoonas for witnesses in criminal cases

when. necessary to secure their immediate attendan.ce.

:8. SAME-ACTION .FOIt FEES-SET-OFF-BuHIlEN 01' PROOF.
In a snit by an qfficer for fees nnder the act. of March 8,' 1887, (2·1 St. at Large.

505,) when the United 'States pleads any affirmative matter such as set-off the
. bnrden is on them to prove it, lIud not ou the petitioner to disprove it.

4,' SAME-ApPROVAL OF OFFrCEHs' ACCOUNTS-FEES.
All pro<;eeding-s.c6nuected with the approvnlof officers': acconnts against

the government, under, the act of Febrnary:.l2. 1875, (18 St. at Large, 333,)
are for the convenience and at the expense of the United States, and inclnde
the certified copy df order of approval indorsed on the original account sent
to the treasury depariment as well as the original order entered on the min
utes_ But there is no law or regulation for indorsing a certified copy of the
order on the duplicate account retained in the clerk's office.

5•. SA1IE -COPIES OF ORDERS TO MARSHAL.
Copies of orders to marShals to pay witnesses, jurors, special deputies, or

supervisors, to be nsed as vouchers in his acconnts, are at the expense of the
I:: ,United States, b.nt seals ~o .snch orders are unnecessary,
6; SAME.-FrLING VOUCHERS. '

The clerk is entitled to fees from the United States for filing each separate
voncher covered by the marshal's account with the government.
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7., SAME-FINAL RECORD.
The final record to be made by the clerk of all the proceedings of court em·

braces'thefitJ8.l commitment by the court in a criminal case, but does not the
prelirninar,ybail-bond and justification of sureties taken before the commis·
sioner, li.sthese are proceedings of the magistrate and not of the court.

B. SAME-SCIRE FACIAS ON RECOGNIZANCE-ISSUING NOTICE.
In scire!aifio,s on a forfeited appearance bond in a criminal case a separate

notice must issue,to each obligor. This is in the nature of a writ, and to be
paid for by th~ United States. ,

9. SAME-OFFICE FILES.
The clerk is not entitled'to charge the United States for making for his of·

fice files copies of reports required by department regulations to ,be made to
the solicitor of the treasury, nor for keeping. ~I'ecord, of wJtn~sscertificat~,EI

separate from his sUbprena record. ,. . .' ,

At Law. On two petitions by clerk of court under act of 'congress
'of March 3, 1887,{24St. at Large; 505,) for fees charged against the
United States in criminal cases, but disallowed by the comptroller aT
the treasury The petitions were consolidated by the court. . In addi
tion to the facts appearing in the opinion it may be noted that the sub
puma charged' for as iteiD' 2 was one for a witness, who, though embraced
in the prE£cipe with others in his county, happened to be at time of trial
lin the city of Mobile, and was wanted instanter., The clerk issued a sep~

arate subprena for him. ' Item 4 was a balance unpaid on an 'Recount
which was allowed in full. The treasury officials declined payment be
cause they claimed the clerk had been paid as much on a former account
for services never rendered. The district attorney on the trial pleaded a.
set-off of this amount, but introduced no' proof in support of it. The
machinery of approval of a United States official's accounts was shown
to be the presenting of the accounts and vouchers in duplicate to the
court~ and the making of an order of approval, entered on the minutes,
and certified copies indorsed on the original and duplicate accounts.
The original account and vouchers are then forwarded to the treasury
department for allowance and payment, while the duplicate account and
vouchers are filed in the clerk's office for preservation. Items 5 to 16,
18 to 23, 25 to 28, 29 to 48, and 49 relate to different parts of this pro
<ledure. A regulation of the treasury department requires the clerk to
report new cases in which the United States are interested, and also their
final disposition. The clerk was allowed fees for these reports, but was
disallowed for copies of these reports made for preservation in his office.
Item 57 was a book kept by him showing in separate columns for each
case the different items on which are based the certificates issued to wit
nesses. This was highly commended by an examiner of the depart
ment of justice, but payment refused by the treasury officials.

lIamiltons & Gaillard, for petitioner.
M. D. Wickersham, U. S. Dist. Atty.

TOULMIN, J. The plaintiff sues to recover certain fees claimed to be
due him as clerk of said court, and which are specifically set forth in
the accounts annexed to the petition filed in'the cause. It is not denied
that the services charged for were performed, but compensation for them
has been disallowed, either on the ground that the same is not payable
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by toe United .States, or that. the services, were not·necessary or required.
Itend. My opinion is, that 'the plaintiff is entitled tofees for filing at

least three :papers from commissioners, viz., the processor copy of pro
cess, the bail-hond, and the 'rectlgnizance of witnesses. These papers
are required by law to ,be returned to.the clerk of the court, and when
they come'to his office, in contemplation of section 1014 of the Revised
Statutes of the United States, and of sections 4298 and 4425, Code Ala.,
they should be ,filed by him for jdentification and ready reference. He
charges for ,filing three separate papers in each case from commissioners,
which he isaUowed. Rev;· St.§ 828.

Item 2. The rule is that there should be but one subpcena issued for
all the witnesses in a cause. But this rule is subject to exceptions.
The proof brings this case within the exceptions, and shows that the
issue of thesubpcena charged for was necessary and proper. The plain
tiff is entitled to the fee charged therefor.

Item 3. He is entitled to the fee for entering order overruling motion
to quash indictment. He is required to enter all the orders of the court,
(Rev. St. § 794,) and the statute provides a fee for such service. The
proof shows that the item was for this service, and not for "entering the
motion to quash," as appears from the face of the account.

Item4 The proof shows that the services charged for and covered by
this item were not only actually performed, but that the account, therefor
had been stated and allowed by the treasury department. It became
then a stated account. But the government claims that it was improp
erly allo1w:ed and paid, seeks to recharg:e it against the plaintiff, and now
pleads a set-off to the extent of said item. This is an affirmative plea,
and it devolves on the go'vernment to sustain it by proof, which it fails
to do.

Items 5 to ,16 inclusive. The charges for entering orders of the court ap
proving marshal's accounts are allowed as legal and proper charges. The
law requires such orders to be made, and it is the duty of the clerk to
enter them up. And certified copies of such orders are required to be
attached to said ap-counts, and to be forwarded to the treasury depart
ment. The clerk is entitled to his fees for entering the orders and for
making certified copies of them, and these fees are justly chargeable to
the gover~mient; But I do not think the clerk is entitled to be paid for
two copies of the same order. The law requires the account to be made
in duplicate, but not the order approving' the account. The original
account with a ceitified copy of the order is forwarded to the treasury
department, and the duplicate account is retained by the clerk and filed
in his ofIice. Only one copy of the order, then, is necessary.

Item 17. What is saiel as to the charges for copies of orders approving
the marshal's accounts is applicable to the charges made for copies of or
ders for trlatshalt6 paysilpervisors of election and special deputies.
Seals to copies of orders forn'larshal tbpay' supervisors, special deputies,
and witnesses 'are, in my opinion,not neeiessary, and the charges there
for not allowable, unless they are reqnired by some regulation of the de
partment of which I am not advised.
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Ii~ms18 to 23, and 25 to 28, i:nclusive"anditerii 49. These are charges
for' filing the ,marshal's accounts and vc>ucli'ers. The law requires this
service of the clerk presumably for the cortveniel'lCe and protection of the
government. lIe isentitled to his fees fodt,and they are clearly charge
able~o the government. Each should be filed separately for easy iden
tification and ready reference.

Items 24 and 56. Charges for making final record. It is the duty of
the clerk to record, after the determination of any prosecution, all the
proceedihgs of the court relating thereto. It seems to me olear that an
order of commitment made by the court is an important part ofthe pro~

ceedings in a criminal cause, and that it should be made a matter of rec
ord. But I tbink it. equally clear that a justification of sureties on a
bail-bond taken by the committing magistrate is no part of the proceed
ings of the court, and that its entry on the record is unauthorized and
tmIiecessary. And. the same may be said as to the bond itself. The
charge for the two items last mentioned is not allowed.

Items 29 to 48 inclusive. These are charges for entering orders approv
ing man,hal's, commissioner's, and district attorney's accounts. vVhat
has already been said as to items 5 to 16 inclusive applies to these items.

Item 52. Charges for scire facias. They are legal and proper, and are
allowed. Whenever an undertaking of bail is forfeited by the failure of
the defendant to appear, as required, a conditional judgment must be
rendered in favor of the United States against the parties to the under
taking for the sum therein expressed, and a notice of the rendition of
such judgment must be issued by the clerk to each defendant. ' This
notice is called scire facias, and is in the nature of a writ. Code Ala. §§
4434, 4869. The clerk is entitled to a fee for each writ issued by him.
Rev. St. § 828. The proceeding by scire facias is a civil action, and the
notices issued in it are original. These must be executed by the mar
shal, and should be returned by him with the proper return thereon in
dorsed. The usual mode of executing process of this character is by
leaving a copy of it with the defendant.

Items 53 and 54. What I have saiel under item 17, as to charges for
copies of order for marshal to pay supervisors and special deputies, and
as to the necessity for seals to such copies, applies to the charges for
copies of order to pay witnesses and jurors, and seals thereto.

Item 55. The charges for making Juplicate report to the solicitor of
the treasury is not required by law, or the regulations oHhe department,
is unnecessary. and not allowed.

Item 57. This charge for entering certificates for payment of witnesses
is disallowed as not required by law, and unnecessary in the manIler
and form in which the same is made. When the court causes an order
to be entered for the payment of witnesses, the clerk should enter on the
record the names of such witnesses, stating days attended, mileage, and
amounts, etc., and for this service he is entitled to be paid for making
the record. And it is the duty of the clerk to keep a' subpama record
for all cases, in which mnst be entered the cases in which any subprena
issues, the names of the witnesses, the time of the issue, and the'return
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SUT,ZERV. WATSON.

(Oircuit Oourt,D, Vermont. July 1,1889.)

PRACTICE IN FEDERAL COURTS.
Under Rev. St. U. S. §§ 648, 649, makinA' all issues of fact in the circuit

court triable by jury except in proceedings in equity, bankruptcy, admiralty.
Bnd in cases of maritime jurisdiction, an action of book-account can be tried
only by a jury. though secti<;>n 914 provides that the practice in the federal
colirts shall be similar to that in the 'Courts of the state in which the case is
tried, and the action mentioned is triable under the state practice only by au
ditors.

At Law. Action of book-account.
Wilder L. Burnap, for plaintiff.
SamuelE. Pingree, for defendant.
Before WALLACE and WHEELER,JJ.

WHEELER,J. The action of book debt has always been in use in
Connecticut. It has been regulated, but was not created, by statute. ler
riU v. Beecher, 9 Conn. 348, note. It was brought from there to Vermont,
regulated by statute, and called" book-account." Slade's Vt. State Pa
pers, 456. Trials in it are always by auditors appointed by the court.
Gen. S1. Conn. §§ 1037, 1044; R. L. Vt. §§ 1206, 1207. In practice it
is nearly COllcurrent with the action of general assumpsit. Wilkina v. Ste·
vens, 8 Vt. 214; Gassett v. Andover, 21 Vt. 342. It lies for services per
formed, even under a special contract. Myers v. Society, 38 Vt. ,614.
The form of the declaration is prescribed, and runs for the recovery of
money "which the plaintiff says is justly due from the defendant to bal·
ance book-accounts between them." This is an action of book-account,
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brought in accordance with this mode of procedure, in this court, under
the provisions of section 914, Rev. St. U. S. ,assimilating the forms and
modes of procedure in the circuit and district courts of the United States
to those existing in like causes in the courts of this state.

The plaintiff moves to proceed to the appointment of an auditor ac
corditlg to the usual mode in that action, to which the defendant objects.
By the laws of the United States the trial of issues of fact in the circuit
courts is to be by jury in all cases except those of equity, and of admi
ralty and maritime jurisdiction, in proceedings in bankruptcy, and where
the parties, by written stipulation, waive a trial by jury. Rev. St. U..
S. §§ 648, 649; Parsons v. Bedford, 3 Pet. 433; Kearneyv. Case, 12 Wall.
275. This is not one of either of these excepted cases. It is an action
at law, although not in any form known to the common law; and, al
though courts of equity have jurisdiction of some matters of acconnt,
they never have had any of matters merely in ass1tmpsit, which may be
involved in an action like this. These are called matters of account be
cause they may be kept on books of account, and not by reason of any
relation of trust between the parties out of which the transactions might
arise, such as courts of equity take cognizance of. The adoption of
forms and modes of procedure oithe states is to supply those which the
laws of the United States do not provide, and those of the state cannot
take the place of those which the laws of the United States have other
wise provided. Ex parte Fisk, 113 U. S. 713,5 Sup. Ot. Rep. 724. A
trif\.l by jury in cases like this in this court. being expressly provided
for and required by the laws of the United States, no other mode of trial
can be taken from the state procedure and substituted for it, without
consent of the parties in the form prescribed by those laws. Pm'sons v.
Bedford" 3. Pet. 433; Ba.ylig v. Insurance Co., 113U. S. 316, 5 Sup. Ot.
Rp~). 494. In this case there can be no trial by auditors, therefore no
auditors should be appointed. Appointment of auditor. denied.

HOYT et al. v. OHICAGO, M. & ST. P. Ry. 00.

(Circuit Court, No D. Illinoi8. July 30, 1889.)

CONTRACTS-CONSTRUCTION.
Defendant leased certain premises to plaintiffs fbr a term of 10 years, on

which plaintiffs agreed to erect a grain elevator in addition to one it then had
and to furnish defendant with certain elevator facilities at all times. during
the term. Defendant agreed "that the total amonnt of grain received at said,
elevators shall be at least 5,000,000 bnshels on an average for each yeardur
ing the term of this lease, and, in case it shall fall short of that amount, " de
fendant agreed to pay plaintiffs o,ne cent per bushel on the deficiency. Held,
that defendant is liable for a deficiency in the amount'of actual receipts. not
withstanding large quantities 'of grain were from time to time tendered to
plaintiffs by defendant, and by thet:Q. refused for the reason that their eleva,
tors were full. The contract is intended to cover just such contingencies.

At Law ~ Action on contract.
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JQhn M. Jewett ,and Jewett Bros., for plaintiffs.
Edwin Wal~er.andJohn T. Fish, for defendant.

GRESHAM, J. On the 18th day of February, 1880, the defendant
leased to the plaintiffs,for~ term of 10 years from January 1,1881,
lots 1,2, and 3, in block K, of the original plat of the town of Chicago.
The plaintiffs agreed to erect on the lots during the year 1880 an eleva
tor, with storage capacity of 700,000 bushels, which they did, and pay
an annual ground-rent of $3,850, and all taxes and assessments levied
against the premises, funiish the defendant at all times during the term
with storage capacity for at least 1,000,000 bushels of grain in the ele
vatortobe erected, and in anoth6'l elevator then owned by the plaintiffs,
and. standing on lots 1 and 2 of the same block, having storage capacity
of about 350,000 bushels. The plaintiffs also agreed that if, in the or
dinary course onheir business, the capacity of the two elevators should
enable ,them to do so, they would receive and store .all the grain carried
by the defendant to Chicago for consignment. The eighth article of the
contract reads: .

"In ·consideration of the agreement aforesaid, the said party of the first
part [tbe defendant] agrees that the total amount of grain received at said
elevators shall be at least five million bushels on an average for each year dur
ing the,term of this lease, and in case it Shall fall short of that amount the
said party of the first part agrees to pay to the said party of the second part
one cent per bushel on the amount of such deficiency, settlements to be made
at the close of each year. And whenever it shall appear at the close of any
year that the total of grain received during so much of the term of this lease
as shall then have elapsed does not amount to an average of five million bush
els for each year, the party of the first part shall pay to the party of the sec
ond part one cent per bushel for the amount of such deficiency; but, in case
it shall afterwards appear that the total amount received up to that time equals
or exceeds the average amount of five million bushels per annum, the amount
so paid to the party of the second part shall be refunded, or so much thereof
as the receipts of the year shall have exceeded five million bnshels, so that the
whole amount paid on account of tleficiency shall be refunded should the total
receipts for the entire term equal or exceed fifty million bushels in all, on an
average, or five million bushels for each year."

In 1886 the plaintiffs received from the defendant and stored in the
two elevators 2,826,821 bushels of grain, and in 1887 they received and
stored 2,957,592 bushels, the amount received during each of the two
years, less than 5,000,000 bushels, being 2,173,179 and 2,042,408 bush
els respectively. During this period the entire storage capacity of the
elevators w,a$ constantly occupied by grain received from the defendant'e
cars, andaltllOugh the plaintiffs repeatedly refused to receive additional
grain tendered by the defendant during the same period, their refusal
was always based upon the ground that. the elevators were full, and con·
tained.more)pan 1,000,0(10 bushels. The plaintiffs insist that, under
the contract",the defendant owes them one cent per bushel upon the de
ficiency'M.tbe receipts above shown,' and demand judgil1ent for that
amount;" 'By" the third article of'the contract the defendant agreed that,
so far as it could legally control the same, it W0.111d cielive): tQ Miw plain.
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tiffs for storage all the grain it carried to Chica~o, and by the article
quoted the defendant guarantied that the plaintiffs should annually re
ceive into the two elevators for storage at least 5,000,000 bushels, and
if, during any year of the lease, the plaintiffs should. receive less than
that amount, whether tendered or not by the defendant, it would pay
the plaintiffs one cent per bushel on the difference between the amount
actually received and 5,000,000 bushels. Under ordinary conditions
the plaintiffs could and would have received from the defendant, and
stored in the two elevators, more than the guarantied amount of grain.
One of the plaintiffs testified that in a single year he had received and
stored in an elevator of less than 1,000,000 bushels capacity, 10,000,000
bushels of grain. The defendant knew that grain stored in the elevators
would remain there until ordered out by the consignees, and that the
ability of the plaintiffs to annually receive 5,000,000 bushels in ele
vators containing storage capacity of only one-fifth that amount would
depend upon the action of the consignees. It happened that during the
years 1886 and 1887 the grain received into the elevators from the de
fendant's cars remained in store so long that the plaintiffs were unable
to receive the full amount they were entitled to handle under the con
tract. The parties contemplated that this might occur, and in their
agreement provided for such contingency. In consideration of the prom
ises of the plaintiffs, and the facilities to be furnished by them to the
defendant for the storage of grain carried by the latter to Chicilgo, the
defendant agreed and bound itself to do certain things specified in the
contract, one of which was, that if, with a storage capacity of 1,000,000
bushels, the plaintiffs should not be able to receive and handle 5,000,
000 bushels annually, and earn commissions on that basis, the defend
ant would pay to the plaintiffs one cent per bushel on the deficiency.
If this is not what the parties intended, why was the word "receive"
used as it appears in the eighth article? The meaning of the contract is
plain enough when it is interpreted in view of the situation of the par
ties and the known methods of receiving, storing, and handling grain in
elevators in Chicago. Plaintiffs are entitled to judgment for the amount
sued for.

CENTRAL TRUST Co. OF NEW YORK V. WABASH, ST. L. & P. Ry. Co.

et al., (PERRY et al., Intervenors.)

(Circuit Court, N; D. Illinois. July 23, 1889.)

COMMON CARRIERS-BAGGAGE-LIABILITY FOR Loss.
A common carrier which, by its agent, receives and checks as personal

baggage a trunk containing jewelry. the agent knowing or having reason to
believe that the trunk contains jewelry, and not wearing apparel, is liable for
loss of the property to the same extent as if the trunk contained nothing but
wearing apparel.

In Equity. Intervening petition of Perry Bros.
v.39F.no.8-27
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. R. S. 'ruth.ilL and F. 0..Yale, for 'interVeno~s.
a. B. 13.u:mett, for receivers.

GRESHAM, J. The interven()rs, I~erry l3ros., are jobbers of jewelry and
watches at Chicago. One of thEl fir~n, Arthur J. Perry. was at Spring
field, ItL, with a trunk containing astock of jewelry and watches, and,
desiring to go toPetershurgh in the same state, bought a ticket for pas
sage over one of the lines of the Wabash Railway, then in possession of
Humphreys and Tutt, a's receivers. The station agent, who had served
as s,uch at the same place for more ,han 11 years, checked the trunk,
whkh weighed 250 pounds, to Petersb1;lrgh as ordinary personal bag
gage, charging 25 cents for overweight, 150 pounds being the amount
allowed to a passenger~ .. The nature and contents of the' trunk were not
expressly disclosed to the agent, .and he made no inquiries upon that
subject. The trunk was three feet by two and a half, iron-bound,
weighed 250 pounds, and was, known in the trade and to baggage-men
as a jeweler's or commercialtraveler'strunk. The evidence shows that
the intervenors and other merchan'tsof the same class, then and prior
thereto sold their goods, in the main, directly from trunks transported
from place to place over railroads, and that this road had, previously
and frequently, checked and carried such trunks for the intervenors and
others as, personal baggage, but that the receivers no longer permitted
such carriage. The train was wrecked before it reached Petersburgh,
and the trunk and its contents were destroyed by fire. The accident
was caused by a defectiYl:lroad-bed and rotten ties. The master to whom
the case was referred reported that the trunk and its contents-watches
and jewelry-were worth $8,227.42, for which amount he recommended
an ~]]o'Wal)Ce, less $612, the value of the goods rescued from the wreck.

If the sfa,tion agent did not know that the trunk contained jewelry, he
had reason to believe it did. He received it knowing that Perry was
not entitled to have it carried as personal baggage. The agent did not
believe the trunk contained wearing apparel only. It is plain from the
evidence that he recognized it as a jeweler's trunk, and that he under
stood it contained a stock of jewelry. He was not, therefore, deceived
and the receivers were not defrauded. Having checked the trunk by
their agent as personal baggage, knowing, or having reason to believe,
that it containe,d jewelry, the receivers became bound to safely transport
it to its destination, which they did not do, and they are liable for the
damages that resulted from a breach of the contract. They sustained
to the trunk and its contents therelatio,n of a carrier, \and they are lia
ble for the property destroyed by their negligence, just as if the trunk
had contained nothing but wearing apparel, or as if they had undertaken
to <;arry it as freight. The exceptions to the master's verbose report are
>overruled, and a decree will be entered in favor of the intervenors for
the amount found due them.



TWITCBEbL tI. GRAND TRUNK RY" CO.

TwITC;~~LJ, V. GRAND TRU~K RY,OO~

(Oircuit Oourt, D. New lIampshire. Au~ust 6,,1889.y

4Hl

MASTER AND SERVANT-INJURY TO EMPJ,OYE.
In a suit against a railroad cOmpany to reco~er damages for the death of

an employe hy a car drifting from it side track, it I.s error to submit to the
jury the question whether the side track wa~properly constructed., and with
ordinary ca~e;' .. .

At Law. Motion for new tri~l.

Aldrich & Remick, Ladd & Pletcher, .andMr. Prink, forpljlintiff.
Ossinn Ray, Mr. Strout, and Drew & Jordan, for defemlant.

COLT, J. This is a motion for a new trial. The action was brought
against the defendant railway company for negligence, which resulted
in the death of the plaintili"s intestate, Henry F Kayes, who was at.
the time a freight eonductorinthe employment of the company. 'l.'pe
accident was caused by a ,collision of a freight train incharge of NOJfls
with a freight-car which had drifted from a side track. For several
years No);es had been in charge of the freight train which ran from Gor
ham, N. H., to Island Pond, Vt., a distance of about 48 miles, and the
accident happened at a place called" Stratford Hollow." The question
of negligence. on the part of the defendant company turned largely on
two points, namely, the defective construction of the side track at Strat
ford Hollo\v, and the failure of the company to employ stop-blocks or
proper means for blocking the cars when upon the side track. The pre
siding judge, against the objection of the defendant, permitted the evi
dence to go to the jury on both these points. The presiding judge also,
in his charge to the jury, said:

"Next, gentlemen, you will take Up the qupslion of whether the railroad
cohlpany was negligent or not in the construction of the SIding at Stratford.
Hollow, and in the instruments of protection which were employed. there.
* * * You must say (in View, of course, that this happened in lSl:!3)
whether the siding was constructed in accordance with scienlitlc railroad con
struction, and whether in its construction, with respect to stop-blocks, or to
spcurities against a car being blown out onto the main track, the company
exercised ordinary care."

At the time of the trial the recent case of Tuttle v. Railway Co., 122
U. S. 189, 7 Sup. Ct. Rep. 1166, was not brought to the attention of
the court. That was a suit brought by an employe against the rail
road company for negligence in the construction of a curve in the track
in the yard of the company. The court, speaking through Mr. JustIce
BRADLEY, says:

"",Ve have carefully read the evidence presented by the bill of exceptions,
and, although it appears that the curve was a yeary sharp one at the place
where the accident happened, yet we do not think that puLJlic policy requires
the courts to lay down any rule of law to restrict a railroad company as to
the curves it shall use in its freight depots and yards., where the safety of
passengers and the public is not involved; much less that it f>hould be left to



4M FEDERAL REPORTER, vol. 3£

the varying and uncertain opinions of juries to determineauch an engineer
ing question. For analogous cases as to the right of a manUfacturer to choose
the kind of machinery he will use in his business, see Richards. v. Rou.gh, 53
1)i:ich. 213, 18 N. W. Rep.785; Hayden v. Manuj'acturing Co., 29 Conn. 558.
The interest of railroad companies themselves is so strongly in favor of easy
curves as a means of facilitating the movement of their cars that it may well
be left to the discretion of their officers and engineers in what ,manner to con
strnct them for the proper transaction of their business in yards, E'tc. It
must be a very extraordinary case, indeed, in which their discretion in this
matter should be interfered with in determining their obligations to their em
ployes. The brakemen and otbE'rs employed to work ill such situations must
decide for. themselves whether they will encounter the hazards incidental
thereLo,.and, if they decide to do so, they must be content to assume the
risks."

In the present case there was no question as to the siding having become
defective after its construction, but the question, as submitted to the
jury, was whether the compariy exercised ordinary care in its construc
tion, and whether it was constructed according to scientific principles.
Under the law as laid down by the supreme court in Tuttle v. Railway
Co. it seemi3 to me clear that the court committed an error, and that the
defendant company is entitled to a new trial. Motion granted.

TaPPAN et al. v. TIFFANY REFRIGERATOR CAR Co.

COircuit Court, N. D. Illinois. August 3, 1889.)

PATENTS FOR INVENTIONS-INFRINGEMENT.
If the owner of a patent-right whIch infringes another patent licenses oth

ers t,o usc ,his device, and furnishes to his licensees and those constructing
his articles plans and drawings requiring the use of the prior device, without
procuring, or intending to procure, the consent of the owner of such prior
patent, he is an infringer, and liable in damages .

In Equity. Bill for infringement of patent.
Bill by James S. Toppan and others against The Tiff!lllY Refrigerator

Car Company, to restrain the infringement of letters patent and for an
accounting.

W. Zimmerman, for complainants.
F. A. lVoQdbury, for defel1dant.

GRl<::SHAM, J. This suit was brought by the plaintiffs as assignees 01
letters patent No. 228,241, granted to Arnold W. Zimmerman on June
1, 1880, against the defendant as an infringer. The patent describes and
claims a device or mechanism for, securely bolting or closing car and other
doors, and for opening the same. The validity of the patent is not dis
pl1ted, and the' invention need not be more particularly described. The
defendant is the owner of a number of patents for improvements in refrig~

erator cars, and the bill charges that the defendant has made, used, and
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sold, and caused others to make, use, and s!)ll, refrigerator cars supplied
with the Zimmerman improvement. The alleged infringing device, in
principleand mode of operation, is the same as the Zimmerman iruprove
ment. The real controversy in the case is one of fact. The evidence
clearly shows that the defendant's licensees and others have appropri
ated the invention described in the plaintiffs' patent without right, and
the only question is whether the defendant was a party to the trespasses.
The defendant claims that since July, 1880, its sole business has been
that of licensing others to use the improvements covered by its patents,
which improvements relate to a refrigerator system, and have no con
nection whatever with the Zimmerman invention, or the running-gear,
brakes, buffers, or car-couplings; and that, if any of the licensees have
appropriated the Zimmerman device, they did it upon their own author
ity and responsibility, and that they alone are guilty as trespassers. The
evidence, however, shows that, if the defendant did not own or use the
refrigerator cars with the plaintiff's improvement attached to the doors,
it furnished its licensees or car-builders with working plans and drawings
of cars showing and requiring the Zimmerman device, and that this was
done with no thought or expectation that the owner's consent would be
obtained for such use. The usual decree will be entered in favor ot'the
plaintiff.

COVELL v. BOSTWICK.

(Oircuit Oourt, S. D. New York. July 15, 1889.)

1. PATENTS FOR INVEl'i"TIOXS-LwENSEs-RIGllT TO ROYATHIES.
Plaintiff. the inventor of certain improvements in metal cans under patents

dated in 1864 and ]866, and also a machine for manufacturing them, patented
in ]867, granted to defendant the exclusive right to manufacture and sell cans
embodying the inventions, which plaintiff agreed to defend, and also the right:"
to use at defendant's risk the machine. and all improvements in such cans,
machines, and appliances which plaintiff should invent, the defendant to pay
a royalty for each can. Plaintiff, in IH69. obtained another patent for a ma
chine, and in 1871 for fmther improvements in the cans. Defendant manu
factured cans. using the machine of li'l69. and the invention of ]87]-. and em
bodying. as the parties supposed, tbe invention of 1864. Heports were made
and royalties paid until 1877, when P., the owner of a pateut similar to the
invention of 1866, sued defendant for infringement. Plaintiff took the de
fense of the suit, and also brought suit against P. for cancellation of his pat
ent, on the ground that it interfered witb plaintiff's patent of 18114, The suits
resulted in a decree against defendant for infringement of P.'s patent, and
the dismissal of plaintiff's suit because the invention covered by plaintiff's
patent of 1864 was for a different invention from tbat of P.'s, which defend
ant llsed. Afterwards defendant discovered that the device used by him. em'
bodied in plaintiff's patents, was antieipated by an earlier patent. and P. 's suit
was compromised for $6.000. which defendant paid. and charged to plaintiff.
Held that. as tbe defendant bad had the use of all that the parties understood
he was to bave, he was liable for the royalties on tbe cans manufactured.

2. SAME.
The agreement also provided tbat. if plaintiff failed to maintain the valid

ity of any of the inventions claimed, the defendant should pay an equitable
proportion of the royalty for the parts remaining valid, to be fixed by arbi-
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trators.. lIeld, that this provision did not apply. Plaintiff failed in his suit
. against P., not because of the invalidity of his iD'Vention, but because the

patentdjdnot cover it. Besides. the failure to maintain the validity of the
patents ,in suits brought upon them would not affect the right to royalties
w~ich hlj.daccru!'d. before ~uch fai~ure, and defendant was protected in the
SUIt byP. by pli:llDtlff's paylDg theam,ount found due.

it SAME. . •. • ..
Defendilllt made cans not embodying the' inventions of the ~atents of 1864

and 1866, but they did emb6dy those ofthe patent of 1871. 'I he' agreement
only provided for the use of'this inventiol). on cans which~hould oe suoject .
to the paymentof a royalty. Defllndant reported thenumber made, but re
ported them as different from the others,and not subject to royalty. Held,
that in thus using the invention of1871 defendant became a tort-feasor, and
was not liable for royalties in an action on the contract.

At Law. Action to recoverroyalties for use of patented inventions.
William H. Arnonx, for plaintiff; .
CharlesC. Beaman, Jr., and Edwa1'd'N. Dickerson, for defendant.

WHEEI,En, J. This cause .hasbeen tried by the court upon written
waiver of. a jury. ImprovemeI1ts in sheet-metal cans, including an in
terioriHterlo~~king cornerjoint, were patented to Emile Peltier, August
31,1860, in 'France, and August 27, 1861, in England. Letters patent
of the United States, No. 43,371, for such improvements, including a
corner joint like that patented to Peltier, were granted to George W.
Prince, assignor, June 28, 1864. The plaintiff was an inventor of im
provements in such cans, and in their manufacture, and had three pat
ents of the United States 'relating to them. One. No. 42,351, granted
to him April 19, 1864, was. for uniting the sides of such cans by an in
terior interlocking corner joint, and securing the heads in place by inter
nal grooves; another, No. 52,972, granted to him March 6,1866, showed
a corner joint like that of Peltier, and covered cans having a sirililar joint
uniting the bottom to the sides so as to be flush with their ends; and an
bther, No. 63,220, was for a soldering-machine for soldering such cans,
granted to him March 26, 1867 He had also invented a machine for
clamping the edges of such callS, for which he had applied for a patent.
On March 2, 1869, he entered into an agreement in writing with the de
fendant, which was modified by another of December 30, 1870, by the
terms ofwhich he granted to the defendant the exclusive right to man
ufacture and sell sheet-metal cans embodying the inventions of these pat
ents,which would be those of April 19, 1864, and March 6, 1866, and
which the plaintiff was to maintain and defend, and to use in their man
ufacture, and not otherwise, at the defendant's own risk, without pay
ment of further royalty, the soldering-machine, the machine for clamp
ing the edges of cans, and all improvements in such cans and machines
and appliances for the manufacture of cans which the plaintiff should
invent or acquire by purchase, for a royalty of oue cent per can, on which
was to be stamped conspicuously, "Covell's Patents: April 19, 1864;
Mar. 6, 1866." On September 21, 1869, the plaintiff obtained a patent
for the machine for clamping the edges 'of cans; and on December 5,
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1871, patent No. 121,490 was granted to him for an iUlprovement in
the corners of the heads of rectangular cans.

The defendant commenced the manufacture under the license of
square-cornered cans, which had an interior interlocking corner joint,
embodying the invention of the patents of Peltier and of Prince, and was
like the joint shown in the plaintiff's patent of March 6, 1866 j and those
made after his patent of December5, 1871, embodied the invention of
that patent. In the manufacture of all of them the invention of the
plaintifl"s patent of September 21, 1869, was employed. None of them
had flush heads, and none of them embodied the patented invention of
the plaintifPs patent of March 6, 1866. The parties mutually under
stood that the interlocking corner joint used in their manufacture was
covered and protected by the plaintiff's patent of April 19, 1864. The
defendant so made before April 1,1877, 11 ,071 ,290 of these cans, which
he reported to the plaintiff, and paid the royalty on, from time to time,
according to the terms of the agreement of license. The royalties so
paid amount to $110,712.90. At about that time the defendant com
menced the manufacture of round-cornered cans, which were made by
the same machinery as the square-cornered cans, and were in all mate
rial respects like them, except that the joint uniting the sides was in the
curve of the round corner instead of at the angle of a square corner, and
became the old and well-known joint of common stove-pipe and of tin
pails, instead of being the corner jointof any of these patents. At about
the same time George "V. Banker, who had become the owner of the pat
ent to Prince, commenced suit upon it against the defendant for infringe
ment of it by making these square-cornered cans. In the agreement of
license was a clause providing that payment of royalties should be sus
pended during the pendency of such suit, unless the plaintiff should fur
nish security for refunding them in case the suit should be determined
adversely to him. The plaintiff assumed the defense of that suit, and
brought a cross-suit agaillst Banker to repeal the Prince patent for al
leged interference with his patent of April 19, 1864, and with his rights
under it in bringing the suit against the defendant, but did not furnish
security for repayment of royalties. The defendant suspended payment
of royalties, but continued to make and report the square··cornered cans
to the number of 1,615,983, on which he has paid no royalty. He con
tinued to make the round-cornered cans, and reported them to the plain
tiff, with a claim that they were not such as a royalty was to be paid
upon, butin order that the plaintiff might know how many were made,
and that any claim for the use of his patented inventions about them
might be readily adjusted. The two canses proceeded to hearing under
a stipulati9n that the same proofs should be used in both, and that they
should be heard and determined together. The Peltier patent was not
brought into that litigation, and does not appear to have heen known to
those concerned. It resulted in a decree for an injunction and an ac-

. count against the defendant for the infringement of Banker's patent, and
a decree dismissing the plaintiff's bill against Banker on the ground that
the invention of the plaintiff's patent of April 19, 1864, was of a differ- .
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ent joint from that of the Prince patent, which the defendant had used.
Banker v. Bostwick, 3 Fed. Rep. 517. After these suits were so decided
the defendant employed counsel for himself, who discovered the Peltier
patent, and called the attention of counsel for the plaintiff and of Banker
to it, and all agreed that it was a full antici pation of the cornerjoints of
the other patents. Thereupon the defendant, pursuant to an under
standing with the plaintiff, settled with Banker, and procured him to
discontinue his suit for $6,000, which the defendant paid and charged
to the plaintiff with his approval, and which was about what those con
cerned thought would be the expense of getting the Peltier patent into
the litigation. The defendant made 11,581,719 of these round-cornered
cans before this termination of the litigation, and reported them to the
plaintiff, under the claim stated that they were not subject to the royalty
of one cent per can. This suit is brought to recover the royalty of one
cent per can on the square-cornered cans not paid for, amounting to
$16,1l59.83, and on the round-80rnered cuns, amounting to $115,817.19.
The defendant denies liability for these royalties, and sets up a counter
claim for the royalties paid.

The plaintiff's patent of April 19, 1864, was a prominent subject of
the litigation with Banker. Both parties here were parties or privies
to both of those suits, and the decrees in each, to the extent that they
were final, are binding and conclusive upon both. 1 Green1. Ev. §§
523, 551. The decree in Banker v. Bostwick, although made in some
senses on final hearing, was interlocutory merely, and did not become
absolutely final before the suit was discontinued. The decree in Covell
v. Banker was made upon the same con::;iderations, and was final and
conclusive. It established that the corner joint used by the defendant
in the manufrwture of the square-cornered cans was not covered by the
plaintifPs patent of April 19, 1864, but was covered by the Prince pat
ent. These cans, therefore, did not actually embody the exact inven
tion of either of the plaintiff's patents for the use of which by the terms
of the license the royalty was to be paid. The defendant, however,
had and enjoyed the use of these patents of the plaintiff for exactly
what they mutually understood he was to have them for. He occupied
a field, as of exclusive right,which they supposed the patents covered,
under them, although they did not cover that precise field. His sit
uation in this respect was like that of a lesAee who should occupy and
el~joy premises supposed to be the leased premises, but which should
not be precisely such. That a patent or lease should fail to cover the
invention or premises bargained for by want of description would seem
to be no better defense to an action for royalty or rent than if it failed
to do so by want of right or title. That mere failure of the right or
title does not excuse payment of royalties or rent does not appear to
be doubtful, and is not disputed in behalf of the defendant. Stott v.
RntherJord, 92 U. S. 107; White v. Lee, 14 Fed. Rep. 790; McKayv. Jack·
man, 17 Fed. Rep. 641. If the licensee has what he bargained for,
without disturbance, he is bound to fulfill his part of the agreement.
Marston v. Sweet, 82 N. Y. 528. The defendant has had what he bar-
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gained for in respect to the square-cornered cans, except as to the pay
ment of $6,000 to Banker; and as this was done by the defendant with
the concurrence of the plaintiff, and the aIJIount has been charged to
him by the defendant with his approval, he takes the burden of the
disturbance upon himself, and relieves the defendant of it. If a lessee
should become subject to pay rent to another for the premises occu
pied, that might amount to an eviction, and relieve him from liability
for rent to the lessor. George v. PtLtney, 4 Cush. 354; 1 Washb. Real
Prop. c. 10, § 8. But if the lessor, through the lessee or otherwise, as
sumes that liability, and relieves the lessee from it, there is no eviction
by that, and the liability for rent would not be thereby altered, espe
cially if this is done with the concurrence of the lessee. The relations
of a licensee are so similar that the same results would seem to follow
like events in them. Stott v. Rutherford, 92 U. S. 107; White v. Lee, 14
Fed. Rep. 790.

The agreement of license contained a clause providing that the plain
tiff would defend the defendant against any and all suits in consequence
of the use of inventions covered by these two patents of April 19, 1864,
and March 6, 1866. With the assumption of the $6,000 paid to
Banker, the plaintiff has fulfilled this obligation, even with the patents
considered as covering all that the parties understood them to cover.
The agreernent also contained a clause providing that, in case the de
fendant should be restrained by injunction from manufacturing cans
embodying these inventions, the covenants therein on his part should
be suspended until the dissolution of it. The defendant was not, how
ever, restrained by injunction from making these or any of the square
cornered cans, for he made them, but he did not make them in viola
tion of any injunction, for they were all made about three years before
any injunction was ordered, and almost all of them before any suit was
brought.

The agreement also contained a further clause, which provided that,
in case the plaintiff should fail to establish the validity of his patents
or claim for any of the inventions covered by them, the det~mdant should
pay an equitable proportion of the royalty only for that part which should
remain valid and in force, to be fixed by dismterested persons to be
chosen by the parties. The suit of Covell v. Banker was brought upon
the plaintiff's patent of April 19, 1864, and the bill of complaint in it
was dismissed, not, however, because the patent was invalid, but be
cause Banker's patent did not interfere with it. If the" claim for" in
ventions mentioned in this clause would cover what the plaintiff as
sumed, and both he and the defendant understood it did, in respect to,
the corner joint used by the defendant in the manufacture of the square
cornered cans, as perhaps it does, then the plaintiff failed in that suit
to establish its validity to that extent. But the plaintiff's license was
exclusive, and this clause appears to have been inserted to protect the
defendant, in the exclusive rights which he sought to acquire, from in
fringers and others against whom suits might be necessary. It was in
the nature of a covenant for quiet enjoyment, prospective in operatioD)
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which WOl,lld not be broken without eviction, or what by the terms of
th.e oontract would be tantamount to pne.. 4 Kent, Oomm. 471; Rawle,
Cov.(3d.Ed.} 165. Fa~lure to maintain the validity of the patents in
suits brought upon them would not affect the right to royalties which
had accrued befor~ such failure. White v. Lee, 8upra; McKay v. .[nek
man, 8Hpra. The right to royalties on all these square-cornered cans
had fully accrued before there was any failure to establi~h the claim to
the corner joint used in the manufacture of these cans in that suit
brought on the patent of April 19, 1864; and that suit was not brought
against any infringer, but to protect the defendant from a claim of in- .
fringement made against him; and as the plaintiff saves the defendant
from the consequences of that claim by letting the $6,000, which relief
frOlll it cost, be charged to him, the protection sought by that snit is
fully furnished to the defendant by the plaintiff.

In v.iew of these considerations, the defendant appears to have had
and enjoyed, in the making ofihese square-cornered cans, the exclusive
use of all the inventions which he bargained with the plaintiff for, and
to have been protected in that uS,e not only as fully as the plaintiff agreed
to protect him, but as fully as he could be protected. Upon this he ap
pears to be hound to pay the agreed royalty, of one cent per can, on
them, in fulfillment of the agreement .n respect to them on his part.
A fortiori he is not entitled to recover back the royalties already paid on'
the same kind of cans, made previously to these.

The round-cornered cans did not embody any of the inventions of
-either of the patents of April 19, 1864, or of March 6, 1866, for the
use of which the royalty was to be paid. They had stnmped on them
when made: "Covell's Patents: Mar. 6, 1866; Dec. 5, 1871." This
would be some evidence that they were made under the patent of March
6, 1866, as well as under that of December 5, 1871; but this would not
be conclusive of that fact, against other evidence clearly to the contrary.
'The number of them was reported to the plaintiff, but not as of cans
on which the royalty of 1 cent per can was to be paid. In Pope v.
OW8ley, 27 Fed. Rep. 100, cited for the plaintiff, the reports appear to
have been absolute of machines as subject to the royalty. These cir
~umstances do not bind the defendant to the contrary of the fact that
these cans were not within those patents. Neither did "the parties mutu
ally understand that the patent of April 19, 1864, would cover the side
;seams of these cans, as was the case with the corner joint of the square
.comered cans. They had no mutual understanding about that seam.
When it first appeared in the cans, the defendant reported them as dif
ferent from the others, and subject to doubt about the royalty. The
plait)tiff is not shown to have ever dissented from this. The dou,llt does
not appear to have heen removed, nor any understanding as to these
cans to have been arrived at. The defendant did not use the inventions
of these patents for which royal~ies were to be paid about these cans at
all, and did not have anything in that behalf for which he had bargained
and agreed to pay the roy!tlty of one cent per can. He was to pay ior
l:lu.ch. occupation and enjoyment of th~ field of invention of these pat-
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ents as he should have, but in the making of these cans he has not had
any. The estoppels in a lease relate only to the leased premises. Knapp
v. Jl[arlboro, 34 Vt. 235: In White v. Lee, Irnpra, a decree for license
fees appears to have been refused because the patent did not cover what
was practiced; and in Pope v. Owsley, supra, BWDGETT, J., says the
question left open for the defendant in such a case "is whether the ma
chines made by them are within the terms of the claims in the patents."
These cans are not within the claims of these patents. They did em
body, however, the inventions of the patent of December 5, 1871, and
that of the patent of September 21, 1869, was employed in their manu
facture. By the terms of the agreement the defendant was granted the
right to use the inventions of these patents only~about the cans which
should be subject to the payment of royalties. The counsel for the
plaintiff insists that, as the defendant had no right to use them except
about cans for which royalties should be paid, the use of them by him
about cans would give the right to the royalties on them. Butthat
would put the use of the inventions of these collateral and merely inci
dental patents on an equality with those of the two main and principal
ones for only which royalties were agreed to be paid, and take it mate
rially beyond the agreement of the parties. The contract not only
makes no provision for such of these inventions, but expressly prohibits
it. The clause relating to fixing an equitable proportion of royalty by
arbitration does not extend to such use. That seems to apply only to
the use of the remainder, when the defendant should be deprived by
adverse decision of the exclusive use of part of the inventions for which
royalties were to be paid. The defendant was not deprived of any part
of such exclusive use in the manufacture of these cans. He voluntarily
made these caJ;1S without embodying in them any of the inventions for
which he was to pay royalty. In using these other inventions about
these cans he took them beyond where he had any right to take them.
He thereby became a tort-feasor, and liable as such only, and not upon
the contract. Story, Bailm. § 413; Homer v. Thwing, 3 Pick. 492;
Towne v. Wiley, 23 Vt. 355. The defendant showed by reporting these
cans to the plaintiff, as he did, that he did not intend to appropriattJc
any of these inventions to his own use in avoidance of liability therefor,
and that he did intend to make just compensation therefor; but that did
not bring the use within the terms of the contract already made, nor
constitute any new contract which can be enforced here. The liability
for that use of these inventions appears to be wholly without the scope
of this action.

The result of these considerations is that the plaintiff is entitled to re
cover only the royalty on the 1,615,983 square-cornered cans not paid
for, amounting to $16,159.83, after deducting the $6,000 charged by
the defendant to the plaintiff, with interest. The contract does not pro
vide for interest on the royalties. Banker's suit was pending till it was
discontinued by the settlement on November 5, 1880. The payment
of these royalties was properly snspended till that time. After that
they were due, and would bear interest. The payment of the $6,000
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'was madeihen, and should be deducted as of that time. The balance
is $10,159.83, on which theinterest. to the time of judgment is $5,245.83;
in all, $15,405.60. Let judgment be entered for the plaintiff for $15,
'405.66.

THE BARRACOUL-I.. 1

BRANDOW v. THE BAURACOUTA.

(District Com·t, E. D. New York. June 28, 1889.)

SHIPPING-LIABII,lTY OF VESSEL FOR TORT.
Libelant, while in the pilot-house of a tug lying along'side a steamer was

injured in the ear by the concussion of a cannon, fired aboard the steam-ship
to indicate her departure for sea. Held, that the steam-ship was liable for
such injury. 1!'or negligence in ship's work, the ship herself is liable.

In Admiralty.
Action against the steam-ship Barracouta for personal injuries.
Wilcox, Adams & Macklin, for libelant.
Wing, Shoudy & Putnmn, for the Barracouta.

BENEDICT, J. This is an action brought by George Brandow, a pilot
of a tug-hoat, to recover of the steam-ship Barracouta for personal inju
ries received by him under the following circumstances: The steam
ship Barracouta, bound to sea, was being taken out from her pier in the
East river by a tug-boat of which the libelant was pilot. The tug-boat
was fast on the port side of the vessel as she went out, her pilot-house
being just about opposite the mu~zleof a small cannon kept on the forward
part of the ship for ship's purPOSe-'ll While in this position, and without
notice, so far as appears from the evidence, this cannon was fired as a
signal of the ship's departure on her voyage. The effect of firing the
cannon when the pilot-house of the tug was so nearly opposite and close
at hand was tobllrst several winrlows in the pilot-house, and to inflict
upon the pilot standing in the pilot-house at his wheel a severe shock.
From that time for some two weeks painful sensations in the ear which
had been exposed to the cannon were experienced by the pilot, and then
an abscess appeared in the ear, and the drum of the ear was found to be
perforated, from which it would seem permanent injury to the libelant's
hearing has resulted.

I am of the opinion that negligence on the part of the vessel is shown,
111 that the cannon, small as it was, was fired while the pilot-house of
the tug was so near to its muzzle. The statement of the master of the
steamer, that he supposed he should have to pay for the glass, confirms
this conclusion. The breaking of the glass also points to the same con-

I Reporteil by Edward G. Benedict, Esq., of the New York bar.
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elusion. I am also inclined to the opinion that the evidencB issnfficie:nt
to warrant a conclusion that the injury to the libelant's ear was caused
by the concussion of the air, produced by the firing of the cannon. The
libelant, testifies that from the time the cannon was fired he experienced
unpleasant sensations in his ear, and I see no reason to doubt the truth
of his statement. This indicates that the abscess which some two weeks
afterwards formed in the ear was the result of an injury to the ear caused
by the firing of the cannon. No previous difficulty in that organ had
been experienced, nor was it otherwise exposed to injury. To the same
effect is the medical testimony. That the ship herself is liable to con
demnation for the damage so caused I cannot doubt. The cannon was
fired by the ,boatswain of the ship, in the ordinary routine of ship's duty.
It may not have been necessary to the navigation of the ship to fire the
cannon, but firing the cannon was incident to her navigation. It was
the ship's notice of her departure with the mail on a voyage to sea. For
negligence in ship's work the ship herself is liable. As to the amount
to be awarded as damages, let the testimony be taken before a commis
sioner, and the same reported with his opinion.

THE SCOTIA. 1

UNITED STATES V. THE SCOTIA.

(District Court, E. D. New York. JulyS, 1889.)

1. ADMIHALTy-VIOI,ATION OF PASSENGER ACT.
The provisions of section 1 of the passenger act of August 2, 1882, cannot be

enforCed against the master of a vessel by a civil proceeding in admiralty.
2. SAME-PLEADING.

In a proceeding against a vessel; under the passenger act of 1882, to recover
a penalty for carrying an excess of passengers, it is not necessary, in order
to create a liability on the part of the vessel, to allege and prove that in a
criminal proceeding instituted under the statute the' master has been con
victed, and a fine imposed upon him equal to the sum Claimed against the
vessel.

In Admiralty.
On exceptions to libel against the steam-ship Scotia and her master

for carrying excess of passengers;
j}1. D. Wilber, U. S. Atty., for libelant.
R. D. Benedict, for the steam-ship.

BENEDICT, J., This case comes before the court upon exceptions to
,the libel. The libel is plainly defective in that it fails to disdose what
.statute of the United States is relied upon. This defect may be amended.

, 1 Reported by Edward G. Benedict, Esq., of the New YorkJ;>ar.
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Treatingthe libel' as if, amended by set~ingup the: first and thirteenth
sectIons of the passenger act'of August 2, 1882, as the provisions of
statute relied up6n, there remain the thi'rd and fourth exceptions to the
libel taken by the master. These exceptions pre~ent the question whether
the provisions of the first section of the act of 1882 can be enforced
againstthe nlnster of a vessel byacivil proceeding. The prespnt is a
civil proceeding In admiralty , and must, of course; be dismissed as to
~he master if by the statute the acts charged against the master consti
tute a criminal offense under the statute. On this point it is sufficient
to refer to the words of the statute in question, where it is declared that,
if the Inaster of the vessel corriinits the acts perecharged, "he shall be
guilty of a rilisdemeanor, and fined fifty dollars for each passenger in
excess, and may also be imprisoned not exceeding six months." This
langtlageistooprecise to permit it to be contended that the' statute can
be enforced against the master bya civil proceeding like the present.
The exceptions of the master to the libel must therefore be allowed, and
tne libel CliSinissed as to him.

It remains to be determined, upon the exceptions taken by the
owners, whether the libel can be maintained as against the vessel.
The libel being taken to aver a carriage by the steam-ship Scotia
of 29 passengers in excess of the number allowed to be carried by
the first section of the act of 1882, and also to aver that by virtue
of the thirteenth section of the act a lien attached to the ship for
an amount equal to $50 for each of said passengers, to-wit, the sum of
$1,450, the objection is raised by .the claimants' exceptions that the
libel is fatally defective, because it omits to set forth that the master of
the steam-ship, .bas been tried and convicted for the carrying of such
passengers, and in such criminal proceeding fined in the sum of $1,450.
While it must be admitted that the language employed in framing the
'thirteenth secti?n of the act is poorly adapted to carry into effect the
design indicated, still I incline to the opinion that it can be held suffi
cient for that purpose. Looking' at the theory upon which the act of
1882 is framed, each section of the act may be taken as a statute by it
self. In this ~nstance the libel is to be taken as framed under the first
section, by which section a definite fine of $50 for each passenger in ex
cess is required to be imposed by the court on the master upon his be
ing convicted of having done the acts forbidden. This provision is
supplemented by the provision in the thirteentl) section, a provision ap
plicable to all'the sections of the statute, where it is provided "that the
amount of the several fines and penalties imposed by any section of this
act upon the master of any steam-ship * * *. for any violation of
the provisions of this act shall be liens upon sitch vessel, and such ves
sel may be libeled therefor in any circuit or district court of the United
'States where such'vessel shall arrive or depart" Upon this language it
~asbeen argued that the statute requires allegation and proof of a con
'viction of tbe master in a criminal· proceeding and the imposition upon
him of a fine equal to the sum claimed to create a liability on the part
of the vessel. Btititwill be observed that the statute' does uot speak of
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fines imposed by the court.. The words. are, "imposed by any ,section
of this act." The intent of the statute is to'create it lien upon the vessel
for the amount of any fine permitted by any section of the act to be
imposed upon the master ill case of his conviction in aeriminal proceed
ing. If this be not the true construction, the result would follow that
all that. would be necessary to charge the vessel herself would be. to,
aver and prove the conviction and sentence of the master. A conviction
of the master might be had upon the master's plea of guilty in a pro
ceeding to which the owners would be no party, and under the con
struction contended for by the owners would render the owners of the
ship, through their vessel, liable to a fine without any opportunity on
their part to contest the facts. In view of such .a result, I think the
statute must be construed as permitting the vessel herself to be proceeded
against in admiralty as if personally responsible, a~d subject to be fined
upon proof of acts done by her master which are forbidden by the stat
ute, and permit him to be fined when the proceeding is against him.
Upon amendment of the libel, as suggested, within 10 days, the excep
tions to the libel in behalf of the claimants will be overruled; otherwise
they are allowed.

CHUBB v. HAMBURG-AMERICAN PACKET CO.l

(District Court, E. D. New York. June 24,1889.)

ADMIRA.LTy-JURISDICTION.
Libelant is an American citizen, who sues as assignee of the owners of the

British ship A., and the action is brought to recover damages caused by a col
lision in the English channel between the A. and the German steamer B. The
steamer has never been in the United States, none of her witnesses are here,
and her owner asks the court, on the above facts, to decline to entertain ju.
risdiction ofthe action. The owner of the German steamer has been requested,
and has refused, to appear in an action instituted against bim in a British
court. Held, assuming, but not deciding, that it is competent for a court
of admiralty, in its discretion, to decline to entertain jurisdiction of a cause
of collision on the high seas where all the parties are foreigners. this cil;se' pre
sents no grounds on which the court should so decline jurisdiction.

In Admiralty. On motion that the court decline to entertain juris
diction.

Goodrich, Deady &; Goodrich and R. D. Benedict, for libelant.
Butler, StiUman &; Hubbard, for the Borussia.

BENEDICT, J. This is an action brought to recover for damage13 caused
to the British ship Astracana, by a collision that occurred in the:British
channel between that ship and the steamer Borussia. The ship Astra
cana was an English vessel, owned by English subjects, and the steamer
Borussia was a German vessel, owned by the defendant. The libelant
is an American citizen, who sues as assignee of the English owners of the

1 Reported by Edward G. Benedict, Esq., of the New York bar.
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Astracana. The defendant has appeared in the action. No testimony
has been taken on either side, a~d now the defendant requests this court
to decline jurisdiction. That this court has jurisdiction to adjudicate
the rights of these parties arising out of the collision in question is not
denied, but it is contended that there are circumstances which should
impel the court in the exercise of its rliscretion to decline to exercise that
jurisdiction. The facts put forth in support of the application are that
the steamer Borussia has never been in the Uniterl States; that none of
the witnesses to be called in the cause are in the United States; and the
injured vessel was a British ship. Upon these facts it is contended by
the defendant that to require hini to try the cause in the United States,
under such circumstances, would impose hardship upon him without
cause. In opposition it is shown that the defendant has been requested
to appear in an action instituted against him in a British court for the
same cause of action, and has refused so to do, from which it is implied
that it is not possible for the libelant to secure jurisdiction of the defend
ant in a British court. It is evident, therefore, that a refusal by this
court to entertain jurisdiction of this cause is equivalent to requiring the
cause to be tried in Germany, and the questi'ln, then, is whether justice
requires that the question of the liability of the German ship for the loss
of this English vessel in a collision on the high seas shall be adjudicated
in Germany. Assuming, but not deciding, that it is competent for a
court of admiralty, in the exercise of its discretion, to decline to enter
tain jurisdiction of a cause ofcollision arising on the high seas, when all
the parties are foreigners, I am unable to see any good ground upon
which to decline the jurisdiction in a cause like this. The inability of
the English courts to acquire jurisdiction of the defendant in behalf of
the English owners of the Astracana affords no ground upon which to
ask this court to decline a jurisdiction over the defendant which the laws
of this country enables it to acquire. I see no hardship upon the defend.
ant in cQmpelling him to meet the libelant's demand in the courts of the
United States., It.is true, their witnesses to this collision are not here;
neither,are the libelant's witnesses in Germany. To transmit the libel
ant to Germany would therefore impose as great a hardship upon the
other side as would follow by retaining the cause. The defendant has a
regular agent here, and runs a line of steamers to this port. Moreover,
the general rule is that when there is a choice of forums the libelant has
the right of choice. To grant the· defendant's application in this case
would be to give to the defendant the right of choice. Still further, the
libelant is an American citizen, and if, as contended in behalf of the de
fendant, the caUse of action was assigned to him for the mere purpose
offacilitating a resort to the courts of the United States, still the fact reo
mains that the party seeking the intervention of this court is an Ameri
can citizen. That fact alone seems sufficient to reqnire the court to reo
tain the cause.' Themotion·isdenied.
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UNITED STATES V. SHAW et al.

(Circuit Court, S. D. Georgia, E. D. January 15, 1889.)
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1. FEDERAL COURTS-JURISDICTION-AMOUNT.
The limitation as to amount in a controversy necessary to give the circuit

court jurisdiction, fixed by section 1 of the act of March H, 1887, (24 St. at
Large,) does not apply to suits in which the United States is plaintiff or peti.
tioner.

2. SAME-STATUTES-REPEAL.
The old law embraced in section 629, Rev. St., gave jurisdiction of all suits

at common law and in equity where the United States are plaintiffs or peti·
tioners, and it also contained an independent special clause, giving jurisdic·
tion of all suits arising under the revenue, internal revenue, or postal laws.
The act of March 3, 1887, conferred jurisdiction of all suits at common law or
in equity where the United States are plaintiffs or petitioners, without refer
ence to said special subjects. It is held, that the latter provision does not re
peal by implication the grant of jurisdiction over the special subjects men
tioned in the independent clause of the original statute.

3. SAME-AcTIONS BY GOVERNMENT.
It is a settled policy on the part of the United States to have its leg-al rights

determined in its own courts,-a policy founded upon sound and vital reasons.
4. SAME-PRESUMPTIONS.

The right to sue in its own courts, having once attached, becomes a prerog
ative rig-ht, and congress will not be presumed to intend to deprive the gov
erm~nt of such right, unless the intention appears in plain and unambiguous
terms.

5. STATUTES-CONSTRVCTION.
When. under one of two possible constructions, a statute would divest the

public of a right. violate a principle of settled policy, and avoid the methods
of procedure which have been clearly indicated by many acts of previons
legislation, in such case, if there is doubt about the proper construction, the
doubt should be resolved in favor of the government.

(Syllabus by the Court.)

At Law.
Du Pont Guerry, for the Unitea States.
John M. Guenard and Denmark & Adams, for defendants.

SPEER, J. This is a suit upon a postmaster's bond. It appears upon
the face of the declaration that the amount in controversy is less than
$2,000. Defendants demur to the declaration, and move to dismiss
the suit for want of jurisdiction. Counsel for defendants contend that
if there is any jurisdiction to try this cause, it must be found in some
act of congress now of force expressly conferring that jurisdiction upon
this particular courtj that where congress has not expressly conferred
upon the courts the entire judicial power inherent in the government
under the constitution, the jurisdiction of the court is limited to the
express grant, and may not be helped by the residual ungranted powers
that may be found in the constitution. In support of this position they
rely upon the following authorities: Kempe v. Kennedy, 5 Cranch, 185;
Kennedy v. Bank, 8 How. 611; Ex petrte Watkins, 3 Pet. 207; McIntire v.
Wood,7 Cranch, .506; Kendall v. U. S., 12 Pet. 616; Cary v. Curtis,3

v.39F.no.9-28
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How. 241); 08b01"1~ v. Bank, 9 Wheat. 738. They further contend thai
the act <.if congress of !vlarch 3,1887, (24 St. at, Large, 552,) undertook
to define and determilie the'jurisdiction of the circuit courts over all suits
of a cIvil nature at common lawaI' in equity in which the United States
are plaintiffs or petitioners, and therefore by implication' repealed all
previous acts of congress conferring jurisdiction ()f t~e same subject-mat
ter, and they cite King v. Cornell, 106 U.S. 396, 1 Sup. Ct. Rep. 312.
They contend that this act confel's upon the circuit court jurisdiction only
of such suits as involve a controversy in which the matter in dispute ex
ceeds, exclusive of interest and costs, the sum or value of $2,000, and
they insist that this court has j.1ojurisdictioilof the case at bar. In
support of the position that the jurisdictional limit as to amount in a
general statute applies as wellto sniti3brought by ihe government as by
indivic)uals, they cite the following authorities: U. B. v. Hill, 123 U S.
681,8 Sup. Ct. Rep. '308; Walker v. U. S., 4 Wall. 163; RosiS v.Prentiss,
3 H6\v. 771; Gruner v. U. S., 11 How. 163. There can be no doubt
that the authorities cited by defendants' counsel are controlling in settle
ment of the questions they treat, but they are not applicable to the case
at bar. In the first place, it is far frum clear that the jurisdiction ex
pressly conferred by the act of March 3, 1887, where the United States
is plaintiff or petitioner, is limited in any sense by the amount in con
troversy. If we turn to the act of March 3, 1875, of which this act is
an amendment, we will find that the limitation as to amount precedes
the clauses conferring jurisdiction over the special subjects therein de
fined in (he following order: It recites, first, that, the circuit court shall
have judsdiction of all suitsofa civil nature at common law or in equity,
"where the matter in dispute exceeds, exclusive of costs, the sum or
value of five hundred dollars." Then follow specifications of the sub
ject-matters, to-wit, federal questions, "or" government suits, "or" citi
zenship, "or" land grunts, "or" suits of aliens.

It appears, then, that in the act of 1875 the gr-ammatical structure
of the section required that the limitation as to amount should apply
to each class of suits specified. But the structure of the section as
amended by the act of March 3, 1887, is very different. This act re
cites that the circuit court shall have jurisdiction ,of all suits of a civil
nature at common law or in equity, "where the matter in dispute exceeds,
exclusive of interest and costs, the sum or value of two thousand dollars,
and' arising under the constitution," etc., "or" "in which the United
States are plaipti'ffs or petitioners," "or"" in which thef{~ shall be a con
troversy betwe'en, citizens of different states, in which the matter in dis
pute exceeds, exClusive of intere~t and costf'l, the sum or value aforesaid,"
"or" land grants, "or" suits, of aliens, where the matter in dispute,ex
cee~s, etc. By repeating thE; ,limita,tion clause as to amount after each
class save one, apd omitting: it;.tfter the clause conferring jurisdiction
over government suits, congress eVidently intended to remove the,doubt
which might have beenevqked by the language of the act ,of 1875, and
to make it plain .that the government could sue in the circuit court, with
out regard to' the amount in .controversy. The same reasoning would
. " ." .'
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inevitably induce the conclusion that the limitation as to amount does
not apply to land-grant suits, were it not for another provision in a dif
ferent section of the act in regard to land-grant suits, which it is unnec
essary to discuss here. See Spear, Rem. Causes, § 21. Again, if we
look to the judiciary act of 1789, as codified in section 629, Rev. St.,
we find that ample provision was made for suits by the government.
Thus it was provided that where the United States are l)laintifl's or peti
tioners, the circuit courts shall have jurisdiction of all suits at common
law, without regard to amount, and of all suits in equity where the mat
ter in dispute, exclusive of interest and costs, exceeds the sum or value
of $500. Subsections 2, 3, § 629, Rev. S1. And besides these provis
ions there is a separate and independent clause granting jurisdiction
without, regard to amount of all suits at law or in equity arising under
the revenue, internal revenue, or postal laws, excepting suits for penal
ties and forfeitures, and excepting, also, admiralty causes. Subsection
4, § 629, Rev. St. As the law then existed, there can be no doubt that
the government could have maintained a suit, either at common law or
in equity, arising under the revenue, internal revenue, or postal laws,
without regard to amount, under the express provisions of subdivision 4,
and wholly independent of the jurisdiction granted, or limitation as to
amount contained in subdivisions 2, 3, § 6,29, Rev. S1. Therefore,
whether the provision in the act of March 3, 1887, giving jurisdiction
of all suits of a civil nature at common law or in equity in which the
,United States are plaintiffs or petitioners, enlarges the jurisdiction by re
moving the limitation as to amount in equity causes, to-wit, $500, or
,whether the provision raised the limitation as to amount to $2,000, both
in common-law and in equity suits brought by the governmemt, in ei
ther case, the provision embraced only the subject-matter contained, in
subdivisions 2, 3, § 629, Rev. St., viz., suits at law or in equity in which
the United States are plaintiffs or petitioners. It could not, therefore,
be held to repeal by implication the jurisdiction over the special sub
ject-matter provided for by subdivision 4 of the same section, to-wit,
postal suits, etc. Hess v. Reynolds, 113 U. S. 73, 5 Sup. C1. Rep. 377;
Venable v. Richards, 105 U. S. 636. Again, when we look to the pro
visions of the constitution, the judiciary act ,of 1789, the subsequent
amendatory statutes, the acts organizing the court of claims, and mallY
other statutes bearing upon the question, we find a settled policy on the
part of the United States to have its controversies determined in its own
courts,-a policy founded upon sound and substantial reasons, vital to
its governmental powers. The right, once attached, becomes a preroga
tive of the government, and an act of congress ,will not be construed to
surrender such right, "except by special and' particular words." Jones
v. U. S., 1 Ct. C1. 383.

It was insisted in the argument for defendants that the district court
is by section 563, Rev. St., given jurisdiction of all suits at common law
brought by the United States, and of all causes of action arising under
the postal laws, without regard to the amount in controversy, and that con
gress may well be presumed to haveiutended by the act of March 3, 1887,
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to relieve the circuit court of snch cases. It is undoubtedly true; iHt be
c6bcededthat the right of the government to sue must be expressly con
ferred, and that the act ofMarch 3, 1887, raised the jurisdictional limit
as to amount in all government suits in the circuit court to $2,000, that
there would be a very large class of suits in equity over which neither
the circuit nor the district courts would have jurisdiction, and the gov
ermnent would be compelled to resort to the state courts to assert its
rights. This follows, for, except in suits under the poslallaws, or to en
force a lien upon real estate under the internal revenue laws, the district
court is given, by section 563, Rev. St., no equity jurisdiction in suits
brought by the United States.

Could it have been the intention of congress to repeal the pre-existing
laws upon this subject by implication, and force the government to re
linquish all rights, or sue in the state courts in so large a class of cases,
or in any case? This court can never concede such a proposition. Con
gress wif not be presumed to have intended to deprive the government
of such a right, unless the intention is expressed in plain and unequivo
cal words. The rule in regard to the repeal of a statute by implication
does not have the same application to the government as to an individ
ual. "'Where an act of parliament is made for the public good, the ad
vancement of religion and justice, and to prevent injury and wrong, the
king shall be bound by such act, though not particularly named therein.
But where a statute is general, and thereby any prerogative, right, title,
or interest is divested, or taken from the king, in such case he shall not
be bound, unless the statute is made by express words to extend to him."
Bac. Abr. tit. "Prerogative"E. 5; U. S. v. Knight, 14 Pet. 301; Finkv.
O'Neil, 106 U. S. 272,1 Sup. Ct. Rep. 325; Green v. U. S. 9 Wall. 655:
U. S. v. Herron, 20 Wall. 251; Bank v. U. S., 19 Wall. 228. The prin
ciples involved in these propositions are the same. And when a statute
which proposes to regulate proceedings in suits, is general, and by a
doubtful application of its terms to government suits would divest the
public of rights, and violate a principle of public policy, and would make
provisions contrary to the policy which the government has indicated by
many acts of previous legislation, in such case the statute ought not to be
construed to impair the settled prerogatives of the government. U. S. v.
Knight, 81tpra. It follows, therefore, if there is any doubt as to whether
the limitation as to amount in the act of March 3, 1887, was intended
to apply to suits brought by the government, it ought to be construed not
to apply. Indeed, it has been held that without any act of congress for
the pllrpose,wherever the United States have rights which ought to be pre
served, and for which an individual, under similar circumstances, could
maintain an ordinary civil action, the "Cnited States may maintain its
rights by such a suit brought in its own name, at least in some court.
U. S. v. Bm'ker, 1 Paine, 156. And this court is of the opinion that when
the government has definitely acquired the right to sue in any of its
courts exercising general judicial power, this right will be held perma
nent in its character, and will be maintained, subject only to such express
and distinct limitations as congress may thereafter impose. Such right is



BODEMULLER V. UNITED STATE~. 437

not affected by implication, save in those general statutes regulating pro·
cedure which do not divest the public of any right, and do not violate
any principle of public policy. The demurrer is overruled.

BODEMULLER V. UNITED STATES.

(District Court, w: D. Louisiana. January, 1889.)

1. OI,AIMS AGAINST UNITED STATES-FREl'iCH SPOLIATION-To WHOM ACTIOl'l
ACCRUES.

A claim of a citizen of France against the United States for cotton taken
during the civil war was. under a treaty between the two nations, submitted
to a commission for adjudication, by his widow and administratrix. The com
mission found and reported the sum due, but withheld one-sixth of the amoun1
for the reason that one of the three heirs of the claimant was an American
citizen, whereupon the heir .sued the United States for her portion so with·
held. lIeld, that plaintiff had no cause of action, as, if any existed, it ac
crued to the administratrix.

2. SAME-'VItEN FREl'iCH GOVERNMEl'iT NOT LIABLE.
The cause of action for such demand is not against the French government,

as it received no money under the award for plaintiff's benefit.
3. SAlIm-JURISDICTIO:'iI OF DISTRICT COURT.

After the commission had passed upon the claim it was no longer a "war
claim," and the district court has jurisdiction of an action for its recovery.

4. SAME-AwARD OF COMMISSION-RES ADJUDICATA.
The award does not render the plaintiff's demand reB adjudicata, as her

cause of action was never submitted to the commission,

At Law.
Action by Rosalie E. Bodemiiller against the United States. for money

alleged to be due her as one of the heirs of her father's succession.
Alex. Porter Morse, Henry L. Garkmd, L. Dupre, and George A. King,

for plaintiff.
M. S. Jones, Dist. Atty ~

BOARMAN 1 J. This case was submitted in pursuance of the ad March
3,1888, which provides for suits against the government in certain cases.
The facts show as follows: .Tean Prevot, at the time of his death in Lou
isiana, was a French citizen. He left a widow, born in France, and
three children, born in Louisiana. When he died he had a claim against
the United States for $4,695.94. In 1884, the widow, Teressa Prevot.
was appointed in the probate court ()f Louisiana. and qualified as ad
ministratrix of the deceased husband's succession. Among the property
of the deceased waR inventoried the claim of $4,695.94 against the gov
ernment. The administratrix successfully prosecuted said claim before
the French-American commission, which was provided for in a treaty
made in 1880 between the United States and the French republic. That
commission, composed as it was of one citizen of France, one of Brazil,
and one of the United States, in passing upon said claim, made the fol
lowing award:
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"We allow the claim at the sum of $2,020.94. Mrs. Bodemiiller's husband
a:ppears to have beennatnralized, to have voted, and held office, and we think
was an American citizen. As her nationality follows that of her husband.
we have deducted one-sixth of the sum otherwise allowed. leaving $2,020.94.
allowed as above; the $2.020.94 bearing interest at 5 per cent. from May 1.
1863. Signed," etc.

Mrs. Bodemuller, plaintiff in this suit, is now a widow, and is one of
the three children of the deceased Jean Pre"t"ot. Her husband, at the
time of the award, was a naturalized citizen of the United States. Jean
Prevot's claim was for cotton taken from him during the war. On his
claim of $4.,695.94 the sum of $2,425.15 was allowed as due him by the
governmenL From this sum $404.18-one-sixth of the whole amount
allow.ed by the commission-was deducted, because, as the commission
said, one ofthe three heirs of Jean Prevot-the plaintiff, Mrs. BodemUl
ler-had. married a citizen of the United States. The sum, $2,020, which
was left after .saiddeduction, was paid to the administratrix. Neither
of the parents of the plaintiff herein were' naturalized citizens. On this
statement of facts the government denies the jurisdiction of the court,
on the. follqwing grounds: (1) Because plaintiff now sues on a claim
growing out of the late civil war,-the claim being one known as a "war
claim j" (2) because the claim sued on has been rejected by a commis
sion paving jurisdiction to hear and finally determine such claimsj (3)
because the actIon of the plaintiff, if she has any action, is against the
French government.

7'he claim successfully prosecuted by the administratrix for Prevot's
succession, was, before it was liquidated and allowed by the commission,
a" war claimj" but it is by no means. olear that the cause of action now
presented. by .the plaintiff is inherent in a war claim, Historically it
may be said to qa'le grown out of such a claim, but proximately her de-

'mand will be sustained· or denied in accordance with the view the court
may have as to the action and jurisdictional power of the commission in
deducting one-sixth of the amount allowed the succession in this award
pereinstated, because the plaintiff, Mrs. BodemUller, one of the heirs to
the succession, was not, because of her marriage to a naturalized citizen,

.entitled to her share of the amount found to be due by the government
to said. succession.. This suggestion as to the cause of action shown in
plaintiff's petitibn is supported by the fact that the court in disposing of
her suit on its merits Will not be called on under any decision it may
rtiake to hear evidence of any kind' touching the origin, right, or value of
the claim or debt which the government incurred in favor of the French
citizen, J€llP Prevot, by taking his cotton duringthe war. The cause of
action, as shown by the petition, grows out of, or is inherent in, the fact
established by the finding ofthe commission, that defendant wrongfully
withholds from this plairitiff a sum of money awarded to the succession
of herdeceased 'father. The claim, so long as it remained in an unliq
.uidated condition, was it "war claim," growing out of the war; but the
obligation now sought to be judicially enforced against the government is
for a sum of money the recovery of which cannot be said to depend in
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any way on the validity or invalidity of a" war claim." The creditor in
whose favor the obligation wal;; incurred by the go~ernmentwi1lr~cover,
if at all, in this suit because oLthe unauthorized acts of the commission
who liquidated Prevot's claim, in causing the government, against whom
their award was made iri fin'or of Prevot's succession, to withhOld 'a part
of the award.

The power of the commission in deducting the sum which in their
opinion belonged to Mrs. Bodemiiller as one of the three heirs of the
deceased was of the highest judicial kind. Granting that congress did
not exceed its constitutional power in vesting the cotnrnissiori, composed
as it was of two subjects of foreign governments, with such judicial power
as would authorize it to interpret and give judicial effect to the domestic
or probate laws of Louisiana in the distribution of money paid or to be
paid to Prevot's succession, it does not appear that the plaintiff in this
suit ever submitted her cause of action upon which she now makes her
demand. It cannot be said that plaintiff in her capacity as one of the
three heirs to her father's succession was so represented by the adminis
tratrix as to make the commission's award, and the unwarranted deduc
tion made by it on the sum allowed to the succession, res adjudicata as
to her.

The cause of action set up in this suit, in whomsoever it may prove
to be, is not against the French repnblic, to whom it is not shown that
any money was paid by the United States for the plaintiff herein.

Having overruled the exceptions to the jurisdiction, as well as the ex
ceptions of a peremptory kind filed by the rlefendant, the court, in its
own observation, finds, in considering the merits of the suit, an objec
tion to the right of Mrs. Bodemiiller, the plaintiff herein, to recover the
amount or any sum now withheld by the government in pursuance of
the commission's award. This objection, though it does not come in
the way of a peremptory exception, must be considered. It is in the
fact that the debt incurred by the government in favor of the French
citizen Prevot became at his death an asset of the succession which could
be administered by, or paid only to, the administratrix of Prevot'ssuc
cession, under the laws of Louisiana. The commission, under the treaty,
had ample powers to hear and determine the claim made before it by
the succession. It had ample powers to make the award in favor of or
against the succession. But, conceding to the commission, under the
treaty, judicial powers commensurate with those vested by congress in
the circuit courts of the United States, it does not follow th~t the com
mission did have or would have jurisdictional power to withhold from
the succession of Jean Prevot the full amount due by the government at
the time of his death. If the circuit court had been employed in judi
cially determining the cause of action presented by the administratrix to
the commission, it could not, uuder the pleadings and issues tendered in
that, case, have given judgment against the government for a sum less
than the amount due to the succession; and no partof it could have been
withheld from· the succession on the ground that one of theheire to the
succession had married a naturalized citizen. The administratri~, in
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her suitbef'ore the' commission, recovered for the benefit of the succes·
sion,to which the whole sum allowed in the award was due. If thE
governrnEmt now withholds any part of the sum declared by the com·
missi911 to be due to the succession, that sum, whatever it is, may bE
now recoverable by the succession. The cause of action for its recovery,
if there is any such cause, in the absence of any pleading or proof show
ing the right of plaintiff, an heir to the said succession, to bring this suil
for herself under the succession laws of Louisiana, still remains in the
administratrix of the succession. It does not appear that the plaintiff,
as the case is now presented, has in herself any cause of action against
the defendant. The suit, for the reason stated, will be dismissed.

TAYWR MANUF'G Co. v. HATCHER MANUF'G Co.

HATCHER MANUF'G Co. v. TAYWR MANUF'G Co.

(Oircuit Court, S. D. Georgi(/" W. D. March 28,1889.)

l. DAMAGES-MEASURE OF, FOR BREACH OF CONTRACT-ExPENSES AND PROFITS.
When there have been part performance, and expenditures properly

made by one of the parties to a contract, which is broken by the fault of
the other party, the party performing may reCQver his reasonable ex
penditures. He may also recover the profits of the contract, if he proves
that di'rect, as distinguished from speculative, profits would have been
realized.· If the expenditures of the party not at fault are unreasonable,
it is the duty of the opposite party to show it.

2. SAME-DIRECT AND SPECULATIVE PROFITS.
Profits remote and speculative. and incapable of clear and direct proof,

cannot be recovered; but when they are the direct and immediate fruits of the
cOntract, they may be. They areihen part and parcel of the contract itself,
entering into and constituting a portion of its very elements. Citing leading
American case, "Yasierlon v. Mayor, 7 Hill, 69.

3. SAME.
The leading English case announces the rule .fiUS: "Wn;:,re two parties

have made a .contract which one of them has broken, the damages which
the, other patty ought to receive in respect of such breach of contract should
be snoh as may fairly and reasonably be considered, either arising naturally,
i. e., according to the usual course of things, from such breach of contract it·
self, or such as may reasonably be snpposed to have been in the contempla
tion of both parties at the time they made the contract as the probable result
of the breach of it." Hadley v. Baxendale, 9 Exch. 341--353.

4. SAME-CONTINGENT DAMAGES.
Damages which are the legal and natural result of the I10ct done, though to

some extent contingent, are not too remote to be recovered. Code Ga. § 13073.
5. SAME.

Where, by the action of the party at fault, the profits of a contract have
been prevented" all recovery therefor will not be dE1feated because exact and
absolute pr,oof is unattainable; and, in view of the tortious refusal of the
party at .fault to perform its contract. the party injured is permitted to show
tbe particular facts which have transpired, and the entire transaction upon
.which the claim and expectation of profits is founded, in order to prove with
reasonable certainty what the profits would have been.
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6. SA~1E-Loss OF COM1!ISSIONS BY AGENT.
Where a company manufacturing ag-ricultural steam-engines agrees to fur

nish an agent, who sells on commission, the engines necessary to supply the
season's demand, and the agent makes large expenditures in advertising, can
vassing, and otherwise building up the trade, and proves a heavy demand
upon him for these particular engines largely in excess of his order to the
company, the company refusing without sufficient cause to furnish the en
g-ines ordered. will be held liable for the sum of commissions on the engines
ordered, and for the reasonable expenditures of the agent in their undertak
iug.

7 SAME-REMOTE DAMAGES-INJURY TO BUSINESS.
A claim for damages, upon the facts stated in the preceding section ot SYl

labus. for destruction generally of agent's business, is too indefinite and un
certain to be the basis of a recovery.

8. COl'\TRACT-ExcUSE FOR NON-PERFOR:\IANCE.
A clause in the contract, obliging tbe manufacturing company to furnish

engines if tbe exigencies of tbeir business permitted, gave them, under the
facts. no arbitrary right to refuse. Tbey must have a valid reason for the re
fusal, or its validity must be shown by eVidence.

(Syllabu8 by the Gourt.)

In Equity. Bills for account.
Lanier & Anderson and Alex. Prmtdfit, for the Taylor Manufacturing

Company.
Bacon & Rutherford, Hill & Harris, and Engene Hawkins, for the Hatcher

Manufacturing Company

SPEER, J. These causes have been, after much circuity of pleading,
tried upon the original bill of the Taylor ~lanufacturing Company, as
plaintiff, and that of the Hatcher Manufacturing Company, used as a
cross-bill, as defendant. After repeated preliminary hearings, the issues
oflaw and fact were referred to the m:tster in chancery. His report has
been filed, and both parties have excepted thereto. For convenience of
referencEl the parties are termed by the master the" Taylor Company"
and the" Hatcher Company," and these designations will be here adopted.

The Taylor Company, of Chambersburgh, Pa., are manufacturers of
steam-engines, suitable for agricultural uses. Tlwy made a written con
tract with M. J. Hatcher & Co., constituting the latter their agents for
the purpose of selling the engines in a lar~e number of the counties in
this state. This contract was practically identical with a previous con
tract between the same parties for the year 1884. It made Hatcher & Co.
the sole agents of the Taylor Company in the'specified territory, and was
of force from January 1, 1885, to January 1,1886. In brief, the Taylor
Company agreed to furnish the engines, and blank forms of contracts
of sale, essential to the businees, and the Hatcher Company agreed to
carryon the bUfliness as directed by the terms of the contract. These
are specially found by the master, and his finding, both as to the terms
of the written contracts and the issues thereon made by the pleadings,
are accurately stated, and are generally approved.

Upon the disputed issues of fact the master finds that the Hatcher
Company disregarded the contract of February 3, 1884, in that they sold
engines for credit, and did not exact cash for one-third of the price, and



notes a,t sh<?rtt~rms for the balance; butthat the breach ofthe .contract
was clearly ratified by the Taylor Company. He finds that the contract
of 'Decemper8th was broken iIi like n.anner, and that there was neither
authority for the breach nor subsequent ratification. He finds that the
contract of 1884 Was not modified by subsequent parol agreement. He
finds that the Taylor Company violated the contract of December 9,
1884, in that they failed to delivedn Macon, on or about July 15th, 16 en
gines sold outright to the Hatcher. Company, and to deliver under the
terms of the ·agency contract 16 other engines at the same time. The
master finds that these breaches are without justification. He does not
attribute this failure to intentional fraud on their part, but to a desire
of the Taylor Company to terminate the agency because of anticipated
loss and litigation. He finds no fraud or error in a settlement of the 1st
of August, 1885, but he also finds that it did not comprehend the ques
tions of liability growing out of the Taylor Manufacturing Company's
failure to deliver engines as they were bound by the contract of Decem
ber 9, 1884. He finds that after August 1,1885, the Hatcher Cmnpany
had written authority to selllv~thout exacting one-third cash, and that the
Tay]or Company was justified by their contract in refusing to fill the orders
made by the Hatcher Company in June, 1885. He finds that the I-btcher
Company was hound to guaranty to their principal all debts accepted
by them in their agency. The master reports a balance against the
Hatcher Company of $8,902.29, subject to recoupments of commissions
on the unpaid notes of 1884 and 1885 as such notes are paid, and he
suggests that a receiver be appointed to take charge of the assets of
the agency business, to sell the same, collect the notes; in order that the
rights of the patties may be finally settled. There are other find:ags not
essential to the rflain matters of the controversv.

To the report of the master n~llnerous and v~luminousexceptions have
been filed, aild the issues thus presented have been elaboratelv argued,
orally amiby brief. The court has had little difIiculty in the ~scertain
ment that the conclusions of the. master, as we have said, are generally
accurate, tllyd are sustilined by the law. With refel'ence, however, to·
the sixth finding, which disallows the daim of the Hatcher Company
for damages ·resultfng from the failure of the Taylor Company to ship 32
engines, as ordered hy the Hatcher Company, for the trade of 1885, we
have had more trouble. 'rhe master was of the opinion that this claim
of the Hatcher Com pany is without legal merit, for the reason, as stated
by him on page SG of the report, that it belongs to the category of "gains,
cobtingent llpon the productiveness of the season, the fluctuations of
trade, there.sources and efforts of competitive deniers," and are too nn
cerf~lin to be capable of that cl~ar and direct proof which the law re
quires. There rnay he foundcllses which tend to sustain this finding,
but they seem adverse to the philosophy of the law. It is apparent that,
the master, having found, as before stated, that the failure to furnish the
1':! engines a:bove referred to was an nnmistakable and unjustifiable
breach of the contmct, and that it has not been adjusted or settled, the
Hatcher Company are only called upon to S"10W the degree of proof es-
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sential.to an:estimation of the damages directly resulting therefrom. To
do this the Hatcher Company point out the fact that the selling price of
the engines is fixed by the contract. The commissions of the Hatcher
Company being perfectly definite, if it be clear that there was a suffi
ciently certain 'opportunity to sell the engines, it follows that to ascertain
the amount of which the Hatcher Company have been bereft is a simple
matter of computation. Now, could the Hatcher Company have readily
sold thes~ engines had they been furnished in time and in accordaI1ce
with the ascer4J.ined obligation of the Taylor Company? Theevidence
relied on to.·show this is properly made a part of the exception. ltis.
there made to appear that the Taylor Company,by. it,s president, esti
mated that the Hatcher Company would sell. 75 engines that season. , .A
witness. Herron, testified that in bis judgment 65. or: 75 engines! would
have been sold by the Hatcher Company. He was familiar ,wi* the
business, and his estimate was based upon the number of inquiries,
the prospect of a good crop, the demand for engines by cnstomers in
person and by correspondence. Barron, another w~tness., gh'es a, still
larger estimate.. It is made plain that the year before, the sales 'Yere
large, and in 1885 B:atcher & Co. had advertised the 1,'aylor engines
thoroughly; had, indeed, devoted all of their energies exclusively .to the
business oithe Taylor Company; did not try to sell any other engines;
and that there were frequent inquiries, and, in fact, a great demand, for.
the engines. Besides, the crop prospect in the spring and summerwas
fine. The witness stated in addition that there were a hundred men
who wanted to buy the Taylor engines from Hatcher in i885. The wit
ness was employed by Hatcher. The orders were not given, because he,
could not promise to supply the applicants. on account of the actlOn or
non-action of the Taylor Company. Hatcher, one of the defendants,
testifies substantially to the same facts, and added that the business was
now established; that the Taylor's was" a good engine," and had given
satisfaction; that his territory had been increased, and the enginf.s were
sold at " closer figures." There were 50 or 60 applications on the" ap
plication book," and many applications were not entered. This book
was kept to show the number of persons who called to make inquiry
relative to engines. It was put in evidence, and showed about 50 such
:applications. The demand was so definite that Hatcher at length vro
posed to purchase outright certain engines for the agency business; and
the correspondence in evidence shows this. McDowell, the treasurer of
the Taylor Company, who had gone to Macon to look after the business,
writes, on August 3d, to his company: "The engines you send, ship as
soon as possible, as parties coming in to buy expect to take engines with
them, or have them delivered at once." Smith, a merchant who dealt
in engines, ~ witness at onee inte:1igent and disinterested, testifieJ that
the trade in engines was large during the Belling season of 188.5. This
he knew from his own business. In addition to this evidence there are
in the record admissions of the Taylor Company's agcnt, J. C. Weaver,
which have valuable importance. In the letter of August 31, 1885, to
the Taylor Company, he writes:
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'·"He [Hatcher] :virtually lost the entire season trade, which is nOw over.
* * * Hist1"dde, on account of the engines not ariving. countermanded
their orders. :l).Jid got. engines elsewhere. * * * It got winded about that
Hatcher cou ld get no engines."

The same agent, July 1, 1885, notified his principal, the Hatcher
Company, that several parties had countermanded their orders on ac
count of the Taylor Company's letters to them. So strong was the de
mand that, when the Taylor Company refused to fill nine orders made
to Hatcher as agent, the latter offered to buy the engines ouLright. This
is admitted by Weaver, in his letter of July 3, 1885. The Taylor Com
pany offered no matter of fact to avoid the effect of this evidence, which
itself has not been negatived by the master's finding, viz.: that there was
in the refusal to ship theseengines an unjustifiable breach of their con
tract with. the Hatcher Company. They insist generally that Hatcher
was a faithless agent, but there is in the record nothing sufficient to
show it.

lt is insisted, however, that the commissions, which can be computed
upon the IJ,umber of engines ordered and refused, are too remote and
speculative to warrant a judgment therefor. To support this proposition
the counsel for the Taylor Company rely on the case of Mnntrjacturing
00. v. Rogers, 19 Ga. 416, where Rogers complained that because of the
company's failure to repair the machinery of his mill, which was idle
from 60 to 90 days, he was entitled to a recovery for the profits the mill
would have made if it had been kept running, but the court held that
such claim was founded almost exclusively on speculative profits; it was
Ii. calculation upon conjectures, &nd not upon facts. Substantially the
same announcement is made in Water Lot Co. v. Leonard, 30 Ga. 560,
and In Vischer v. Railroad Co., 34 Ga. 536; and an analogy is sought to
be drawn also from Olnrk v. Neufville, 46 Ga. 261. The master, in his
careful and painstaking report, as we have seen, sustains this conten
tion.

The consideration of the intricate topic embraced in these diverse
propositions has deferred the determination of this cause, and has not
been without difficulty. The most authoritative statement of the rule
upon the question will be found in the U. S. v. Behan, 110 U. S. 338,
4 Sup. Ct. Rep. 81. The facts of that case (without elaborately stating
them) are sufficiently analogous to the findings of fact of the master
here to make the principles settled clearly applicable. There was part
performance of the contract, large expenses on the part of the party per
forming. Without fault of this party the perfqrmance of the contract
was prevented by the imlt of the other party. The question was pre
sented to the court of claims, and that court held that" the profits and
losses must be determined according to the Circumstances of the case, and
the subject-matter of the contract. * * * The reasonable expendi
tures already incurred, the unavoidable losses incident to stoppage, the
progress attained, the unfinished part and the probable loss of its com
pletion, the whole contract price, and the estimated pecuniary result, fa
vorable or unfavorable, to him, had he been permitted or required to go
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on and complete his contract, may be taken into consideration." The
court then allowed the" unavoidable losses and expenditures already in
curred," but said: "We can give nothing on account of prospective
profits, because none have been proved." The supreme court decides as
follows, Mr. Justice BRADJ,EY delivering the opinion:

"We think that these views, as applied to the casein hand, are substantially
correct. * * * Unless there is some artificial rule of law which has taken
the place of natural justice in relation to the measure of damages, it would
seem to be quite clear that the claimant ought at least to be made whole for
his losses and expenditures. So far as appears, they were incurred in the fair
endeavor to perform the contract which he assumed. If they were foolishly
or unreasonably ineurred, the government should have proven this fact. It
will not be presumed. The court finds that his expenditures were reasonable.
The claimant might also have recovered the profits of the contract if he had
proven that any direct, as distinguished from speculative, profits would have
been realized. But this he failed to do, and the court below very properly
restricted its award of damages to his actual expenditures and losses."

Pausing at this point in the consideration of the law to apply the prin
ciple, with reference to expenditures incurred in part perfomlance of the
contract thus settled, to the findings of the master, it will be apparent
that it has been recognized by him as applicable here. On line 19 et
seq. of his third conclusion of law, the master declares "it is certain that
the Hatcher Company is entitled to recover the amount expended on
faith of said contract of December 9, 1884, which contract the Taylor
Company failed to perform." He suggests that to ascertain that amount
a trial by jury might be had. In this finding the master is only par
tially right. After stating the principle, which he did correctly, he
should have accepted the undisputed evidence showing that these ex
penditures aggregated $6,127.15, and this amount should have been
credited to the Hatcher Company. Of these an account is annexed as
an exhibit, and its correctness is fully suppo,rted by the testimony of
Hatcher, and there is no evidence to dispute it. It was criticised in ar
gument, but there is nothing on the face of the account to impeach its
verity. To use the language of the supreme conrt in U. S. v. Behan,
above quoted, if these expenditures "were foolishly or unreasonably in
curred" the Taylor Company should have "proven this fact; it will not
be presumed." And this is the final hearing, and the parties are pre
sumed to have offered all the evidence at their command.

A more important question is: Have the Hatcher Company proven
sufficiently the direct profits of their conttact, as distinguished from
profits of a speculative character? It is true, as helel by the master,
that profits too remote and speculative in their character, and therefore
incapable of that clear and direct proof which the law requires, cannot
be recovered. But, to quote the language of Chief Justice N}~LSON, in
Masterton v. Mayor, 7 Hill, 69, cited with approval in U. S. v. Behan,
supra, "where they are the direct and immediate fruits of the contract,"
they are free from this objection; they are then "part and parcel of the
contract itself, entering into and constituting a portion of its very ele
ments; something stipulated for, the right to the enjoyment of which is
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just as clear and plain as to the fulfillment of any other stipulation."
,This cf\.se is cited, and its principlj3 adopted by, the supreme court of
Ge(irgia~ in Water Lot Co., v. ,~eD'nara" 30 Ga. 560, relied upon by the
TaylorOoinpany. It is true, howeyer, before the daqJages can be re
covered they must be proved"and the serious question is. have they been
sufficiently proven?, This inquiry inY91ves~he question what proof is
sufficiently direct alid ex.plicit toau(hor'ize a recovery of the profits ofa
~ntractpartiftllyperforrp~<l and broken, without fault oUhe party per
forming. Inhis,copiousandvaluable work upon the law ,of damages
Mr. Sutherland announcestbis general proposition:

"A party t~, acontract.'is ~~I;~tle<1 tQ;recovel', aga,insttheother party, who
viol~ted it, damages ,for th~ protit!lhe WOJ,lld havemad,e out of it had it been
performed. ::):ti&\no objection,~o thllir recovery that they cannot be directly
and:absQll,l,tel~,pf.Qved. In the nature of things. the defendant having ,pre
vented ,suchr profitll, direct and RQsolute 'proof is impossible. The injured
party must",qolWl\Ver, in~roduce evidence legally tending to establish damage.
and legally ,sufficient to warrant ajury in coming to the c:>nclusionthat the
uamagesthey Jind have been' sustained, but, no greater degree of certainty in
,this proof is reqUired than of any other fact which is essential to be estab·
Jished ina <:iv:ia, a,cHon. If there: is '00 more certain method of aniving at the
amount, th~)J;ljuredpartyil'l entitled to submit to the jury the particular facts
which h,l:\ve'tr~n'spired, and tb shoW the whole transaction, which is the
foundatioii of the claim, and expectation of profit, so far as anydetail offered
has a legal 'tendency to support ~uch claim;" .1 Suth. Dam. 113; citing
Griffin vAJoZver, 16 N. 'Y. 489; Giles'v. O'Toole, 4 Barb; 261; Newbrough v.
Walker, S,Grat. 16.'

Now, wh,ll:t is the legal nature ofthe fact involved in the finding of
the'master that,the Taylor, Company refused to deliver the engines under
the cOlitract?: It .is simply a tortious refusal on the part of the Taylor
Company}o perform Ullundertaking absolutely essential to the business
of the Hatcher Cornpany. The master, as we .have seen, finds the
breach. He ti:ndsit without excuse, and in cases of this character it is
only necessary to show with reaf'onable certainty what the profits would
probably have been. 1 Suth. Dam. 121, and many authorities cited.
The philosophy of this rule is readily intelligible. One will not be per
mitted, beca,use the injurious consequences of his wrongs are not pre,
cisely definite in pecuniary amount, to wholly absolve himself from re
sponsibility therefor, and this would be the result were the rule other
wise. The Hatcher Company had. loy diligent industry, created a large
and important business, to which they had devoted their time for sev
eral years. The delivery of the engines to them was the first and most
absolute essential. The Taylor Company undertake to do this. The
Hatcher Company rely upon their promise. The Taylor Company ut
terly refuse to comply. It is impossible that it be the law, because, per
chance, the Hatcher Company might have failed to sell an engine, more
or less, or that because, perhaps, they may fail in specified instances to
collect promptly the purchase price, that the Taylor Company will be
adjudged irresponsible for their inexcusable breach of contract. But
this is not all. The profits of the Hatcher Company were fixed by the
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contract. The engines had a market price; and, as was said by Chief
Justice NEJ.SON in Masterton v. Mayor, supra: "If there was a market
value of the article in this case the question would be a simple one."
The demand was great, and it was not to be doubted, from aU the evi~

dence heretofore detailed, that the sale of aU the engines was a substan
tial certainty. The amount ofthe profits of the Hatcher Company is at
the least, then, the sum of their commissions on such sales. It would
have been, doubtless, more, because a portion of the engines were pur
chased outright; but, considering the tortious character of the action of
the Taylor Company, we are at the least warranted in adjudging to the
Hatcher Company the amount of the sum of their commissions on the
engines ordered by them, and which the Taylor Company wrongfully
refuse to deliver. This is estimated at $10,056.06, but the court will
direct a careful computation. Indeed, if this be a Georgia contract, as
is insisted by the Taylor Company, upon the authority of the latest de
cisive adjudication in Stewart v. Lrtnier HOl1"3e Co., 75 Ga. 582, the rule is
stronger against the Taylor Company than that announced here. There,
where the lessors of an hotel failed to keep it in repair as they had cov
enanted, it was held that the lessee could recoup against suits for the
rent, the loss of custom, and the profits he might have made if the hotel
had been ke'pt in a proper condition, and that he was only required to
show facts which would enable the jury to approximate his losses. See,
also, Code Ga. §3073, which provides that "damages which are the le
gal and natural result of the act done, though contingent to some extent,
are not too remote to be recovered." It will be advisable to consider in
this connection the leading English case of Hadley v. Baxendrde,9 Exch.
341. There ALDERSON, B., for the court, adjudges the rule to be as fol
lows:

"'Where two parties have made a contract, which one of tllem has broken,
the damages which the other party ought to receive in respect of such breach
of contract should be such as may fairly and reasonably be considered either
arising naturally, i. e., according to the usual course of things, from such
breach of oontract itself, or such as may reasonably be supposed to have been
in the contemplation of both parties at the time they made the contract, as
the probable result of the breach of it." Page 353.

The damages claimed by the Hatcher Company here would seem to
be embraced in both the classifications indicated in the rule just quoted.
The finding of the master disallowing the claim of the Hatcher Company
for the destruction of their business is affirmed, the claim be: 'lg esteemed
too indefinite and uncertain to be the basis of a recovery. It was at the
option of the Taylor Company to terminate the sale of their engines by
the Hatcher Company the next year if they had seen fit to do so. What
the Hatcher Company might have accomplished with the sale of other
machinery is in the realm of conjecture.

The view of the ,Taylor Company, that the clause in their contract
which obligfld them to furnish the engines Hatcher might reqUire if the
exigencies of the business permitted, is important, is altogether errone
ous. Thisclatise must have a practical and equitable construction. It
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did not give them the power arbitrarily to decide that the exigencies of
the business would not permit the engines to be furnished. They must
have. a valid reason for such a conclusion, and its validity must be shown
by evidence. The courts of equity would never, in the absence of ex
press declarations, construe such a clause to mean that, notwithstanding
the services and expenditures of the Hatcher Company, the Taylor Com
pany coqld at pleasure rpfuse to do anything towards the performance of
the obligations they had undertaken. Nor does it follow that, because
the Hatcher Company is bound by their contract to indorse all the notes,
they are to be deprived of their commissions. It is judicially known
to the court that the Taylor Company have taken possession of the notes,
have discounted them with the banks, and that the Hatcher Company
have no control of tbem whatever. It is not satisfactorily made to ap
pear by the evidence what amount of these notes were insolvent, nor
whether it would have been impossible to ultimately collect them, had
not the business been disorganized, and the Hatcher Company harassed
and discredited with the business community by the unjustifiable action
of the Taylor Company before adverted to.

On the hearing of the injunction, the court, being advised of the fact
that the Taylor Company had transferred and assigned all notes on which
commissions are claimed to certain banks, required the Taylor Company
to give a conditional bond of $10,000 for the protection of the Hatcher
Company. The banks are not parties to the suit. The court has no
means of knowing the status of collections upon these notes, nor can the
court by its receiver take possession of the notes which are out of its ju
risdiction. The Taylor Company, having given the bonds, were paid
the proceeds of notes as collected. This cannot, however, properly de
lay the litigation here, for the Taylor Company, for their own purposes,
took control of the notes, and assigned them. If Hatcher has become
liable on any or aU of these notes, it was the duty of the Taylor Com
pany, by appropriate evidence, to inform the court. The court will not
presume an indebtedness. The makers of the notes, in the absence of
proof to the contrary, are presumed to have discharged them; but, if
otherwise, we repeat it was incumbent on the Taylor Company to show
it. It is evident from all the evidence in this case, notwithstanding the
great explicitness of the written and printed contract stipulating that one
third cash should be paid, at no period was the Hatcher Company inhib
ited from making sales simply because the cash was wanting. Either
by ratification, or by subsequent authority relating back, the Hatcher
Company were practically authorized to do the best they could for their
principals, and they seem to have done this. It is impossible, after
reading such cogent evidence as the contemporaneous letters of Hatcher,
of the several agents, and of the company itself, to doubt the earnestness
and sincerity with which Hatcher pressed at the time the demands for
performance and instances of injury which he now insists upon before
the court. Nor is it capable of fair doubt that the Taylor Company,
without saying so openly, were doing all in their power to break off their
relations with the Hatcher Company and with little regaf(,~ to their inter.
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est. The Taylor Company appeal to the court for the exercise of its eq
uitable powers in their behalf-they must themselves do equity. They
must pay the Hatcher Company for their expenses legitimately incurred.
They must pay the the profits which the Hatcher Company would have
made by the engines they promised to deliver and which were refused.
A reference will be made to a special master to make an accurate com
putation in accordance with this decision. In other respects the report
of the master will stand confirmed, and a decree will be entered embody
ing the results of this holding.

HODGE et al. v. LEHIGH VAL. R. Co.

(Circuit Court, D. New Jersey April 29,1889.)

1. RAnnoAD CmrPAKIEs-CONSTRUCTION OF ROAD-CONSEQUENTIAL DA~rAGEs.

A railroad company, authorized by its charter to construct its road in the
usual manner, which procures by paying the agreed consideration a convey
ance of the land over which the road is to be constructed, is not liable to the
former owner for damages arising from the construction of the road where
it has exercised reasonable skill and careful judgment in designing and con
structing such road.

2. SA~TE-ALTERATION IN PLANS.
A railroad company, having acquired by deed the right to construct its

road through plaintiff's land, used in bridg-ing a stream three bridges, each
having a span of 40 feet. The road was operated for some years without
injnry to plaintiff. The bridges were then reconstructed by the company,
and the water-ways or spans extended to 100 feet, whereby water was thrown
upon plaintiff's land. Held, that the company was not liable, in the absence
of any evidence of neglect of duty on its part or some excess of the power
conferred upon it, as the injuries thus resulting must be held to have been
included in what plaintiff agreed to receive when he executed the deed.

3. SAME.
The evidence failed to show clearly that by the altEration in the spans the

water was obstructed or forced out of the channel. The jury awarded a vel"
dict greatly in excess of the injury shown, arising from this source, assum·
ing the bridge to have been a proper subject of complaint. Held, that the
verdict would be set aside, as the jury manifestly overlooked the rights ac
quired by defendant when the road was constructed.

At Law. Action by Theodore Hodge and others against the Lehigh
Valley Railroad Company.

R. V. Lindabury, for plaintiffs.
Thomas N. McCarter, for defendant.

McKENNAN, J., (chn,rging jury.) The counsel in this case are so nearly
in accord in their statements of the law involved in this case that I do not
think it necessary to multiply words about it. The difference between
them is in their application of the well-understood and well-settled prin
ciples of law to the facts in the case. Nor do I propose to advert to tl~e

evidence which you have heard, for the reason, in the first place, that I
was not here during the examination of all the witnesses, and in the next

v.39F.no.9-29 .
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pla~e it has heen very fully and ably discussed by counsel on one side
arid the oilier., The suit isbrortght by the plaintiff to recover alleged
damages for ,inJury done to the land belonging to him by the defendant,
the Lehigh Valley Railroad Company. The first question is, had the
Lehigh Valley Railroad the right to do what they have done there, from
which this injury is alleged to have accrued? The road was constructed
originally by the Easton & Amboy Railroad Company, under a charter
granted by the state of New Jersey. In that charter the usual powers
are given to the company to construct a railroad between the points des
ignated in the charter,-that is, between its termini,-and the powers
thus given are ample to enable the railroad company to effect the object of
its incorporation; that is, to build a railroad between the points named
as its termini in the charter. The company had a right to make such
superstructure as is usual and proper for the operation of a railroad, and
to repair and maintain that road as may be necessary from time to time.
The Lehigh Valley Railroad Company, therefore, was in the lawful ex
ercise of a franchise granted by the legislature, in making the road
,through the land of the plaintiff. The mode of constructing, or the plans
of construction, was left by the charter to the judgment of the railroad
company. It was authorized to build the road by law, and neither the
plaintiff nor anybody else can gainsay the exercise of that authority by
the defendant-to make this road in a manner which is usnal and proper
in such structures-in order to carry out the purpose which it was au
thorized to do. The plaintiff had no right to control it, but the matter
was left entirely to the sound and honest judgment of the railroad com~

pany in the exercise of the franchise conferred upon it bylaw. Whether
it would make a solid embankment in a particular place or not was left
to the judgment of the engineers employed by the railroad company.
Whether it would make a trestle to construct part of its line was also
left to the discretion and judgment of the railroad company, and the
plaintiff had no right to interpose his judgment and say that one was
better than the other, or worse than the other. The railroad company
has to employ skillful engineers. men of experience, men of good judg~

ment, men of'skill, in the determination of these matters, and it was
not subject to be questioned by anybody else, because the legislature
intrusted the discretion involved in this matter entirely to the railroad
company itself. All that it was bound to do was, generally, to con
struct its road in a careful and skillful manner, having regard of course
to the rights and interests of the public, as well as of all others who were
affected by the exercise of this franchise by the railroad company; and
even if an erroneous method was selected by the engineers of the railroad
oompany, and adopted by the railroad company, no negligence whatever
is to be imputed to the railroad company on account of this erroneous
exercise of its. judgment. It is no negligence, but it is the exercise of
th!;) right which the law committed to the railroad company, snbject to
the restrictions which I have statec!., that, generally, it shall exercise that
franchise conferred upon it in the construction of the road in a careful
and reasonably skillful manner. Keeping within that restriction, the
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railroad company is not accountable to anyone for any error which it
might commit in the construction of its road. ,

Now, the railroad company acquired the right to exerci~e a franchise
conferred:lpon it by thelegislature by resorting to a proceedin~ which
the legislature provided for the benefit of the OWl1ers of the land through.
which the railroad is constructed. In other words, the raill"Jadcom
pany has no right to exercise the powers conferred upon it by the .ch:;1r
tel' until it makes compensation, in. some form, to the. owners of the land
which is taken,und over which the railroad is being constructed. The
railroad must agree with the owner of the land, or if that cannot be done,
then it must apply to tbe proper tribunal for the appointment of com
missioners to assess the damages which are assumed to result from the
construction of the railroad over the man's land. In this case such pro
ceedings were instituted in the proper court here in New Jersey. View
ers or commissioners-viewers, they are called in Pennsylvania; com
missioners, I believe, in New Jersey-were appointed to estimate the
damages supposed to result to the land of the plaintiff by reason of the
construction of a railroad. Those proceedings were so conducted that
they resulted in a condemnation of the land of the plainti ff, and a com
putation of the damages which the commissioners so viewing the land
estimated would result by reason of that construction. That award has
been read to you, and it appears to have heen filed, and to have had the
effect of a conclusive ascertainment of the damages as between the rail
road company and the owner of the land, (unless appealed from by one
or the other, which does not appear in this case,) and settled the right
of both as to the amount of damages to be paid by the railroad company
and to be received bv the owner of the land. The amount in this case
was not satisfactory to the railroad company, and negotiations, no doubt,
were commenced between the railroad company and the owner of the
land, the result of which was that a less amount than fixed by the com
missioners was agreed to be paid and received.. Accordingly, a deed of
Conveyance was made by the plaintiff, conveying the lands to the rail
road company. The deed was executed and delivered, and was for a
consideration stated in that deed. That consideration was accepted by
the owner of the land, and it had all the effect then of a transfer of the
rights of the land-owner and an investiture of the right to construct this
road upon the railroad company which the condemnation proceedings
would have had, and embraced all the damages which the plaintiff might
have recovered by condemnation proceedings. It is not a mere partial re
lease ofthe damages to which the owner of the land might be entitled which
is provided for there, but the construction which the court gives to it is
that it relieves the railroad company as effectually from the payment of
the damages caused by the construction of the road as the perfected con
demnation proceedings would have done. 'Vhateverdamages, then, would
result necessarily from the construction of that road through the lands of
the plaintifI'were released to the railroad company, or rather the railroad
company was released from all liability for them just as effectually as if
the land had been taken by the railroad company under the condemna-
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tion proceedings, and they embraced all the damages necessarily result.
ing from the construction of the rqad, whether they were in contempla"
tion of the parties or not. If the plaintiff's land was injured by the
stoppage of water hy that embankment, and that had not benn the case
before, the company was protected by this arrangement to the extent of
its liability from any further damages that it agreed to pay by this deed
of conveyance; and, as I remarked before, if damages did result from
that cau$e,-the construction Of the railroad ,-necessarily resulting and
not c(1uSed by any fault of the railroad company, the railroad company
was not liable. They were covered by this arrangement. It agreed to
pay as compensation $3,OOO,aIld the other side agreed to accept that for
the injury thus caused. The railroad company is liable only for such
loss or injury as was occasioned by the negligent exercise of this right;
that is to say, by an inconsiderate exercise of it, or by the omission, on
the part of the railroad company, to do what it ought to have done in
the observance of a reasonable degree of care in reference to it. As has
been stated, and a number of cases have been read in your hearing, noth
ing more than reasonable skill in the exercise of the power granted by
the legislature is incumbent upon the railroad company, and if injury
results to anybody from this proper exercise of the power, the person so
injured has no ground of legal complaint against the railroad company.
It appears here that one ground of complaint is that the injury resulted
from the insufficient width of railroad bridges over the Raritan river.
The determination of the plans and construction and sufficiency of the
bridge to pass the water through it from the Raritan river was a matter
entirely for the determination of the engineers of the railroad company,
if they exercised reasonable skill and careful judgment in the determina
tion and construction of the plans.

But it is alleged further that after this road had been in operation for
some years, and no apparent injury resulted from the construction of the
road for that period, a change was made in the construction of some
of the bridges upon the road, and after that time the injury complained
of here accrued, and that, in part at least, is what is complained of,
and for that reason damages are claimed by the plaintiff. It appears
that when the embankment was constructed through the plaintiff's land
there were three bridges made, of the width of 40 feet each, -40-feet spans,
-and that while these bridges were maintained in this condition the injury
did not accrue to his lands, but that after this change was made and tae
water-way under the bridges extended, that great injury resulted to the
road and land of the plaintiff, by reason of which a considerable numher
of acres were rendered useless, still more were damaged, and he was de
prived of the crossing of the stream on the south side of the road which
he had enjoyed before. It is claimed that that was the result of the
water passing from the north to the south side of the bridges, and that
it greatly impaired the use of his land south of the railroad. The de~

fendant, in the construction of these bridges, as I have already intimated,
was, in the exercise of its unquestionable legal right, to construct them
according to the judgment of its engineers, as to what is necessary and
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proper for the benefit of the railroad' company, of course having proper
regard to the interests of the owners of the land, or rather being under
an obligation to so construct those bridges as to avoid any injury it might
properly avoid, without prejudice to the railroad in the construction of
the road. But it is alleged that these bridges were reconstructed with a
water-way of 100 feet between the piers, and therefore the injury com
plained of resulted. Now, gentlemen of the jury, the reconstruction of
these bridges and the enlargement of the spans was within the unques
tionable right of the railroad company. If they found that the arches
or spans were not wide enough to afford a sufficient vent to the water
passing between them under the arches, and the reconstruction was nec
essary for the preservation of the railroad, they had a right to so change
the arches, but at the same time subject to the duty which I have al
ready referred to, that no avoidable or unnecessary injury E>hould be
done tb the property of persons upon whose land this work was done.
There is no doubt, I suppose, that by the enlargement of the spans there
the current of the water passing down through them must have been ac
celerated, and the washing eft'ect of the water from points above thereby
inereased; but if the railroad company, in the exercise of an honest judg
ment, and in the observation of proper skill, found it neeessary to in
crease the water-way under those bridges, so as to preserve their own
embankment, and injury thus resulted to the plaintiff, that was within
the scope of his claim for damages, originally, and it must be understood
to be included in what the land-owner agreed to receive when he exe
euted the deed to the railroad company. In other words, the mere
ehange in the arehes of those bridges, without putting in other bridges,
as some others might have thought the railroad eompany ought to have
done, was within the right of the company, and if injury did result to
the land owner, why, the railroad company is not liable to an action for
damages for negligence simply because this injury has occurred from the
exercise of its undoubted legal right, and for which the owner of the
land had agreed to receive as compensntion what the railroad company
paid him. So that you are not to consider the mere change made by
the railroad company in the enlargement of this water-way, and the sub
jection of the plaintift"s land to injury, as of themselves evidence of neg
ligence. There must be something more. It must appear that there
was some neglect of duty, or some excess of power exercised by this com
pany, to lead to that result, and to subject the railroad company to
damages for such an exercise of power.

I think I have stated now with sufTIcient fullness the principles of law
which are applicable to this case, and by which you are to be governed
in making up your verdict, and that you understand generally how those
principles are to be applied to the evidence upon which you must pass
in this casc. You must find, therefore, in the first place, that the rail
road company was in the exercise of unquestionable power conferred
upon them by the legislature in the construction of this road in a mode
such as it had a right to determine, and as must be determined by the
exercise of a reasonable and skillful judgment on the part of the engineers
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whom it selected. You must. understand further- there must be 110
question about it-that, for any damages resulting from the lawful exer
ciseof the· power conferred upon it, the land-owner was compensated, .
and tqeplaintiff now succeeding. t9 ,the ownership cann.ot recover what
he might. have claimed in the first. place, and for which, by agreement
between the owner of the land and the railroad company, he was com-,
pensated for. In the second place, if any injury has accrued to the
plaintiff, it must appear clearly to you that it resulted from the negli-'
gence of the railroad company as I have defined it, or of the excess of
exercise oithe al;lthority conferred ~pon it by the legislature, or the omis
sion to do what it ought to have ~one in the exercise of any power con
ferred upon it by its charter. If you find that there has been no negli
gence on the part of the railroad company, the plaintiff must fail in this
actjon. If the railroad company has done simply what the law author
ized it to do, and has done it in a careful and skillful manner, and injury
has accrued to the plaintiff, the railroad company is npt responsible. It
may be a matter ofregret,,-it may be a matter of misfortune,-but still,
from the necessary and proper exercise of the power which the legislature
has conferred upon the railroad company, if anyone is injured, why,
certainly, the railroad need not pay for it.

Another question was presented by counsel for the defendant, upon
which he asked the court to instruct the jury, and that is, that as this
railroad was constructed originally by the Easton & Amboy Railroad Com- ,
pany, and the defentIant, the Lehigh Valley Railroad Company, is merely
operating this road under!t written arrangement or agreement with the,
Easton & Amboy Company, that the defendant, the Lehigh Valley Com
pany, does not thereby sustain such relation to the plaintiff here as to
make it liable for damages resulting from what has been done in this
case, and that therefore this action cannot be maintained against the Le
high Valley. I think, gentlemen, that the character of the agreement is
such as puts the defendant substantially in the character of a lessee of
the Easton & Amboy Railroad Company, antI if anything wrong is done,
for which, if done by the Easton & Amboy Company, it would be liable,
that the defendant also is liable; E'O that I decline to instruct you as
counsel for the defendant asked me to.

That embraces all that I think is necessary to say to you, and you
will, therefore, take the case and decide it conformably to the principles
of law which I have laid down, and to the evidence, as the evidence, in
your judgment, may justify you.

Mr. McCarter. Will the court permit me to call its attention tf) one
point which I do not think was presented? There is nothing in the plain
tiff's declaration complaining of default in the company for widening the
openings at the east end to justify a recovery for that cause, if the jury
think the damages were due to that. The complaint here is that the Le
high Valley Railroad Company continued a nuisance created by the Eas
ton & Amboy Railroad Company. That is the whole complaint. It does
not deny that the increase of the opening was done by the Lehigh Valley
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Railroad Company, and not by the Easton & Amboy Railroad Company.
That is not what the defense is sued for.

The Court. That is the description contained in the declaration, and
although there may be somp. plausibility in your suggestion, I think I
will decline to instruct the jury that way; that is, that the declaration
sets forth as the ground of the injury the defective construction of the
bridges ovp.r thf> Raritan river, and does not refer at all to the change
made in the width of those bridges along that bank over the brooks.
But the case has been tried, and the whole evidence has been directed to
that point, as if the injury resulted mainly from the widening of the
arches or the water-way of those bridges, and I would like the jury to
take that evidence and decide upon it. The case is with you, gentle
men. The jury will understand from that, that at the time -of the in
stitntion of the suit the plaintiff, as is shown by the declaration, re
garded the injury as resulting from the defeetive construction of the bridge
over the Raritan, and made no reference to what is very much more im
pOl·taut, as appears by the evidence of the experts, and by argument of
counsel; but I will not refer to that any more.

The jury returned a verdict for plaintiffs for $4,000.

ON RULE TO SET ASIDE VERDICT.

Before McKENNAN and BUTLER, JJ.

PER CURIAM. Is the verdict clearly against the weight of the evi
dence? This alone, of the several questions embraced in the reasons as
signed for setting aside the verdict, need be considered. The principal
question on the trial related to the sufficiency of the Raritan bridge to
vent the water of the stream, in time of flood. The defendant had an
unquestionable right to change the bridges or culverts over the smull
stream eastward, as the jury was instructed, and the only legitimate ref
erence that could properly be made to what was done there, was in ex
planation of the fact that the principal damage is of recent date. These
changes could not be made a cause of complaint. In considering the
sufficiency of the bridge (or rather whether the company had failed in
duty by erecting it as it did) the necessities and interests of the railroad,
as well as those of the land-owners, must be borne in mind. These con
siderations involve questions of safety to the public and company, and
also of cost. Where the situation is such that the construction of a proper
bridge, suited to the circumstances, must necessarily obstruct the stream,
to some extent, the land-owners must submit to the obstruction, and the
company must rpake compensation for the damages likely to '3l1sue, a" a
part of the consequences of building the road. Where a stream, flowing
through low lands, spreads out, when flooded, to great width, many times
its usual size, a railroad company, crossing it, is not necessarily required
to erect a bridge of corresponding length; nor resort to trestles instead of
embankments. What should be done under such circumstances must be
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settled by engineering "skill and judgment. It does not appear that the
spans of the bridge in question might not be increased in number and
length, if this is necessary to vent the water without obstruction. It is
not shown, however, with clearness that the water is obstructed and thus
forced out of the channel. On the contrary the weight of the evidence
fully justifies a conclusion that it is not. Furthermore, the damages
awarded are greatly in excess of the injury shown, arising from this
source, even supposing the bridg:e a proper subject of complaint. The
jury has manifestly overlooked or disregarded the fact that the defend
ant possesses rights on the plaintiff's land, for which he or his predeces
sors in the ownership were paid when the road was constructed. No er
ror is discovered in the ruling on the trial, nor in the charge, but for the
reasons stated the verdict must be set aside. This action is the more
imperatively necessary because the verdict, if allowed to stand, would
virtually, if not actually, settle the question of enlarging the bridge, as
well as the amount due for past injury. The rule to show cause is there
fore made absolute, and a new trial is granted.

SWAN LAND & OATnE 00., L;:nited, v. FRANK et al.

;Oircuit Oourt, N. D. Illinois. July 22, 1889.)

1. CORPORATIOKS-STOCKHOLDERS-AcTION AGAINST-PARTIES.
A bill against the stockholders of a certain corporation alleged that com

plainant. a corporation, had purchased all the assets and properties of defend
ants' corporation; that the vendor had fraudulently misrepresented the value
of the property. and the defendants, as stockholders, had received their pro
portionate shares of the proceeds of the sale and the other assets of the com
pany which came into their hands as a trust fund for the satisfaction of com
plainant's claims; and prayed that the defendants be required to account for
and pay over so much of snch assets as might be necessary to satisfy com
plainant's demands. Held, thatas the action wus primarily an action against the
vendor corporation for damages for fraudulent representations, the corpora
tion was a necessary party.

2. SAME-ABANDONMENT OF FRANCHISE.
Allegations in the bill that complainant purchased all of the property of

the vendor corporation, and that since the sale the vendor had divided its as
sets among its stQckholders, and ceased to exercise its franchise, furlllshes no
exCuse for !lot making the vendor a party, as the corporatio!l was not dis
solved by mere non-nse of its franchise, or by the want of assets.

3. SAME-NaN-ELECTION OF OFFICERS.
Under Rev. St. Wyo (under which the vendor corporation was organized)

11560, failure to elect trustees on the day designated by the laws of the com
pany did not dissolve the company, but the election might be held on a sub
sequent day, and the trustees held until their successors were elected. By
the laws of ""yoming service of process conld be made on the corporation
by serving the same upon any of the trustees ,)f officers, or by leaving a copy
at the company's place of business. Held, that the allegations of the bill that
the company had no officer or agent on whom service of process could be
served, showed no valid reason why it could not be made a party.

4. SAME-EQUITY-JURISDICTIbN.
As the bill showed that the case was one appropriate for a trial at law, com

plainant should first establish at law, not only his right to damages against
the vendor company, but also the amount of such damages.



SWAN LAND & CATTLE CO. V. FRANK. 457

5. SA:UE-PLEADING-AMENDMENT.
As the bill is brought in a jurisdiction other than the district of which the

vendor company was a resident. it cannot be amended so as to bring the com
pany in as a defendant, and is fatally defective.

In Equity. On demurrer to bill.
Swift, Campbell & Jones, for complainant.
Kraus, Mayer & Stein and J. W. Woolworth, for defendants.

BLODGETT, J. This bill is now before the court upon a demurrer filed
in behalf of all the defendants who have been served with process.
The bill seeks relief against the defendants as stockholders in certain cor
porations organized under the laws of the territory of Wyoming. The
bill avers that in November, 1882, there were existing and doing busi
ness in the territory of \Vyoming three corporations organized under the
laws of said territory, engaged in the business of breeding and dealing
in cattle, known respectively as "The Swan & Frank Live-Stock Com
pany," "The National Cattle Company," and "The Swan, Frank & An
thony Cattle Company." That on the 27th of November, 1882, said
three companies joined in making a written contract with one James
Wilson, of Edinburgh, Scotland, by \vhich said companies agreed to sell
to a limited company, to be thereafter incorporated under the laws of
Great Britain and Ireland, by said Wilson and his associates, as pro
moters, for the sum of $2,553,825, all and singular the lands and tene
ments, possessory rights to lands and tenements, water-rights, improve
mants upon lands, houses, barns, stables, corrals, cattle, horses, and mules
belonging to said three Wyoming corporations, or any or either of them;
also the live-stock brands, tools, implements, wagons, harnesses, ranch,
camp and round-up outfits, and branding irons 1:,>elonging to said Wyo
ming corporations, or any or either of them, which said lands and ten
ements, Jlossessory rights, goods and chattels, and live-stock, were par
ticularly enumerated and described in certain inventories annexed to
said written agreement, and made a part thereof. That said contract
contained, among other provisions, the following covenant:

"And it is fnrther agreed on the part of the said first parties, as to all live
stock mentioned and described in said inventuries, that said first parties shall
and do hereby agree and guaranty to and with said second party that the
herd-buoks of said first parties, showing the acquisition, increase, disposition
of, and number of cattle now on hand, of the said first parties, respectively,.
have been truly and correctly kept. "

That after making said contract, Wilson proceeded to Scotland, and
there succeeded in organizing the complainant company, a limited lia
bilitycompany, as contemplated in said contract, under the laws of Great
Britain and Ireland, and secured subscription for and payment into the
complainant company of sufficient capital stock to consummate the said
contract; and that some time in April, 1883, the full purchase price
called for by the \Vilson contract, less certain agreed deductions for ex
penses, etc., was paid to the three vendor companies, and bills of sale
and deeds for the property of the vendors were delivered to the com-
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plainant, and complainant thereupon took possession of the property so
transferred to itbv the vendors. , .

It is also alleged in the bill that the ve~dor companies represented to
the complainant in the bill, alld to the promoters of the c"Omplarnant
'company, and to the shareholders of the complainant company, that it
was impossible to count the cattle which the vendor companies agreed to
sell the complainant, and that the complainant would be ohliged
to take possession of the samewherevel" they might be ranging. with
out any count whatever, and without any other or further act all the
part of the vendors than the delivery of the bills of sale and deeds;
that complainant, relying upon the representations made by the vend@,rs
that the inventories attached to and made a part of said agreement of
sale, and upon the representations of the vendors that the death losses in
their herds were made good by the number of calves' which escaped
branding at the regular branding season, and their further representa
tion that they undoubtedly had the full number of 89,167 head of cat
tle in their said herd, and relying upon the joint guaranty of the vendors
that their herd-books truly and correctly showed the num bel' of cnttle
then on hand, and upon the guaranty that the calf brands of the year
1883 would amount to 17 ,868 calves, and fully believir.g, as stated by
the vendors, that it was impossible to count said cattle, complainant con
sented to receive· delivery of said cattle, and did receive the same with
out any count, and take the same wherever they were ranging, without
any other act on the part of the vendors than the delivery of said papers
by the vendors.

The bill further states that one Alexander H. Swan was the active
agent of the vendor companies in the negotiation and consummation of
said sale to the complainant; that Swan was conuected with all the ven
dor companies as a stockholder, and was an officer in all of them; that
he had had large experience in the management of such properties, and
that by reason of said Swan's knowledge of said properties and the busi
ness of the vendor companies, the complainant made an agreement with
him to continue in charge of said herd, as manager for complainant, at
a large salary; and that Swan at once, after said purchase was consum
mated by:complainant, took charge of said herds and all the saId ranch
property, as manager for complainant, and continued to be such man
ager until a very recent date before the filing of this bill. It is further
averred that Swan,as such manager, reported to complainant that 17,·
932 calves were actually branded at the branding season of the year
1883, and further says that sa,id repor~ was false, and intentionally made
so in order to deceive and defraud the complainant.

,The bill further says that yomplainant has now learned "that the rep
resentations made by .the veIl.dors that they had 89,167 head of cattle to
sell tq compla~nantwere gro&slyuntrue, and the representations made by
said vendors that. thenumber.of calves in their herd which escaped
branding at the regular branding s~asonwas sufficient to offset the death
losses in said herd were also grossly untrue," and avers that the fact that
said representations were untrue wa~ knowIl to the vendors, and that the
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vendors were unwilling to have said cattle counted at the time such pur
chase was consummated, because they well knew that such count would
show that they did not have the number of cattle that they purported
to have and agreed to sell. And the bill further avers that there were
at least 30,000 head of cattle less in the herds sold to complainant than
the vendors represented themselves to have, and that complainant has
sufferpd damage in consequence of such deficiency, and in consequence
of the misrepresentation of the vendors, to the amount ofat least $800,000.
It is also further charged in the bill that the vendors had no other as
sets, or substantially none, except the property sold by them to com
plainant, and that after the sale of their said properties to the complain
ant, and the receipt by them of the purchase price, the three vendor
companies paid whatever liabilities they had outstanding, except their
liability to complainant, herein set forth, and distributed the money and
stock obtained from complainant as the proceeds of said sale,and all
their other assets among the respective shareholders, and the same were
received by said shareholders; and since that time said three corpora
tionshave not, nor has either of them, made any use whatever of their
franchises, but they have abandoned the same; and neither of said cor
porations has any officer or agent upon whom process can be served.
That they have not, nor has either of them, any assets of any kind out
of which any judgment at common law against them, or either of them,
could be satisfied. That the assets of said corporations were in the hands
of the vendor corporations a trust fund to satisfy the claims of the com
plainant, as set forth in its bill, before the shareholders of said vendor
corporation were entitled to receive any portion of the same; and said
shareholders, in taking and receiving said assets, took and now hold the
same as trustees ii1 place of the corporation, subject to the lien of the
complainant's aforesaid claim for damages. That all the defendants in
this bill were shareholeiers in someone or more of the vendor corpora
tions, and received their proper shares of said assets when said assets
were distributed, as aforesaid.

The bill states that the complainant has made defendants thereto all
the shareholders of the vendor corporation who reside within this dis
trict. The prayer of the bill is, that each and every of the defendants
shall, by a decree of the court, be required to account for and pay over,
as the court may direct, to complainant, in satisfaction of complainant's
damages, so much of the assets of said respective corporations as may be
necessary to satisfy complainant's demand. Neither of the original ven
dor corporations are made parties to this bill, nor is it claimed that all
the stockholders in said corporations are made parties, but only such
stockholders as are within this district.

The bill is demurred to, mainly on two grounds: F'irst, that the ven
dor corporations are necessary and indispensable parties to this suit;
second, that no judgment at law has been obtained against said vendor
corporations for the amount of damage whic:1 complainant alleges it has
sustained by reason of a breach of the covenants, or the misrepresenta
tions set out in this bill.
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.It is true that complainant seeks by the averment that said veJ1Clor cor
porations,having abandoned .their corporate franchise, have no officer or
agent onwhom process can be served, to excuse itself for not making the
corporations parties defendant; and perhaps it may be said that they in
tend also to e.xcuse themselvestherepy for not having obtained judgment
at law aga~nst the vendor corporations; but the averment that the Vell

dol' corporations have distributed their assets among the stockholders,
and ceased to make any use of their franchise, is not equivalent to an
averment of the dissolution of the corporation. The law is well settled
that a corporation is not dissolved by the non-use of its franchise, or by
the wallt of assets. Bank v. Bank, 14 Wall. 383; Bank v. Insurance Co.,
104 U. S. 54. The rule was);mdoubtedly correctly laid down b. Glass
Mamifactory v. Langdon, 24 Pick. 49, where it is said:

"The possession of property is not essential to the existence of a corpora
tion. Its insol veney cannot, therefore, extinguish its legal existence. * * *
The omission to choose directors clearly does not show the dissolution of the
corporation. Although the proper officers may be necessary to enable the body
to act, yet they are not essential to its vitalily. Even the want of ollicers.
and the want of power to elect them. would not be fatal to its existence. It
has a potentiality which mii{ht by proper authority be called into action with
out affecting the identity of the corporate body."

By the laws of Wyoming, under which these vendor corporations were
organized, "failure to elect trustees on the day designated by the laws of
a company does not dissolve the corporation, but an election may be held
on another day, and the acts of trustees are binding until their successors
are elected," (Rev. St. \Vyo. § 560,) and service of process could be made
on such corporations by the laws of\Vyoming by serving the same upon
any of the trustees or officers, or by leaving a copy at the usual place of
business of such corporation, so that there is nothing in the bill showing
any valid reason in law why the corporations cannot be made parties to
the controversy set out in this bilI, if the suit is brought within the proper
jurisdiction. That these vendor corporations are not only necessary, but
indispensable, parties to this controversy it seems to me can hardly ad
mit of a doubt, upon the statemel1ts made by the hill. It will be noticed
that all the claims which the complainant seeks to enforce against the
defendants as stockholders of these corporations are claims sounding
in damages which have accrued by reason of the alleged breach on the
part of the vendor corporations of their covenants in regard to the num
ber of cattle upon their respective ranches, and their misrepresentations
in regard to the present and prospective value and profits of their prop
erty, as set forth at length in t4e bill, many of which I have not quoted.

As the case stated in the bill is one sounding wholly in damages, it
is one peculiarly appropriate to the jurisdiction of a court of law. It
is a case for damages primarily against the vendor corporations, ~nd the
defendants in this case are only sought to be made secondarily liable by
reason of the fact that they are charged with having possession ofeertain
assets of the vendor corporations out of which it is insisted complainant's
damages should be satisfied; but it seems to me that the first step is
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to establish a claim against these vendor corporations. The complain
ants are, in effect, by this bill seeking to compel these defendant stock
holders to try a case in this court against corporations who are not par
ties to the suit. The first and fundamental question in the complain
ant's case is, has there been a breach of the covenants of these vendor
corporations, and what amount of damage has the complainant sustained
by reason of such breach? It would be anomalous and unjust, it seems
to me, to try this question in a suit to which the corporations were not
parties, and where they could not be heard.

The case made by the bill is one peculiarly, if not exclusively, appro
priate for a trial by a court of law. The extent of the shortage in the
cattle sold complainant, and the value of those cattle, is a matter which,
it seems to me, these defendants have the right to demand should be in
quired of and adjudicated upon by a court of law. Indeed, it may well
be doubted whether any court of equity should take jurisdiction of the
controversy as stated in the bill. In Story's Equity Jurisprudence, (vol
ume 1, § 72,) it is said;

"If, therefore, the proper relief be by an award of damages, which can alone
be ascertained by a jury, there may be strong reasons for declining the exer
cise of the jurisdiction, since it is the proper function of a court of law to su
perintend such trials."

And in many other cases where the question arises purely on matters
of fact fit to be tried by a jury, and the relief is dependent upon that
question, there is equal reason that the jurisdiction for relief should be alto
gether declined. I am therefore of opinion that the demurrer to this bill
is well taken, upon the ground that the complainant should first estab
lish by a suit at law, not only the fact that it has a claim for damages
against these defendant corporations, but the amount of such damages,
and, even if I am in error upon this point, and if a court of equity can,
with the proper parties before it, ad minister the relief which the com
plainant seeks in this bill, without the damages first having been ascer
tained and determined by a suit at law, still, there can be no doubt, I
think, in the light of the authorities, that the vendor corporations are
necessary and indispensable parties to such bill. Kendig v. Dean, 97 U.
S. 423; Wood v. Dumlhe?', 3 Mason, 308, Lyman v. Bonney, 101 Mass.
562; Patterson v. Lynde, 112 Ill. 196; Bank v. Smith, 6 Fed. Iiep. 215.
As I have already said, the complainant, by the bill as now framed, seeks
to compel the defendants, who are not the vendor corporations, to try, in
effect, a suit against the vendor corporations where the claim sounds
wholly in damages. These defendants are not supposed to have within
their possession or control either the facts upon which the corporations
themselves mig~t base a defense or upon which the damages could be
measured and determined. The books, papers, vouchers, original con
tracts, everything which would be material to the settlement of the rights
of the complainant against these vendor corporations must be suppo~ed

to be in the hands of the vendor corporations, or some of their officers,
and not in the hands of either of these defendants by reason of the mere
fact of their being stockholders. These vendor corporations, being Wy-
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'oiriingcorporations, cannot be biought into this court, and hence the bill
is )Jot 0111)" fatally defective, as it s~and8, but canilot be amended in that
respect. The demurrer is therefore sustained and the hiil dismissed.

WEBSTER LOOM Co. V. HIGGINS et al.

. (Oircuit Court, S. D.NfY/f! York. July 26,1889.)

1. PATEN'l'S FOR INVENTIONS-CARPET-LOO}IS-INFRINGEMENT-DAMAGES.
On bill for infringement of a patented device for weaving carpets, com

plainant selected another 100m. the B., as the standard of comparison by which
the inerease in production by use of the device infringed should be measured.
The master found that still another device. the J .. which was in use before
complainant's. produced vastly superior results to those produced by the B.
Held, that the master should have found whether defendants derived any ad
vantage from the use of complainant's device over what they would have had
in using the J.

2. SAME-RES JUDICATA•.
A former decision in the case as to the proper rule by which to compute

defendants' profits from using complainant's device. rendered in denying de
fendants' motion to direct the master not to require anaccounting of the cost
of production, Rnd selling price of the carpets, is to be followed upon the
hearing of exceptions to the master's report.

In Eqnity~ Bill for infringement of patent..
Bill by W(jbster Loom Company against E. S. & N. D .. Higgins. Com

plainant excepts to the master's report.
Edward N. Dickerson and Edward. Stephens, for complainant.
Livingston Gifford and Walter K. Griffin, for defendants.

SHIPMAN, J. The questions in this case arise upon the complainant's
exceptions to the inaster's report. The bill is founded upon the infringe
mentby the defendants ofletters patent No. 130,961, dated August 29,
1872, to William Webster, for an improvement in looms for weaving
pile fabrics.' In. the opinion onhe supreme court in this case (Loom Co.
v. Higgins, 105 U. S. 580) the ,history of the art and the nature of the
hnprovement are stated, so far as',they weredeveloped in the record which
was then before the court. For the Qetter understanding of the questions
which came before the master, i~ i~ desirable to recapitulate that portion
of the opinion: . .

"In w~av'ingpije fabrics.-su~h;for example, as Brussels carpet,-the pile
or loop is for:med by inserting a wire alternately with the filling between the
threads of the warp, immediately 'under the woolen or worsted threads. and
afterwards Withdrawing it from'the web of cloth. At first these wires were
inserted and withdrawn by hand,. by the aid· of an assistant, which made the
:process a very slow one, sotbat.onlya few yards could be woven in a day on
a single l.Qom. The firs~ great improvement was introduced about 1840-50,
by Erastus B. Bigelow, of Massachuse.ttf\l. who invented a mechanical appa.
ratus, at:tached to the side of the100m, which automatically inserted the wires
in the shed, or opening between ·the warps, and withdrew them from the web.
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*. * * .. Thifj attachment to pile-fabric looms became generally known as
the' wire movement,' and by its aid twenty-five yards a {lilY could be woven
on a single loom, without the aid of any assistant. It is seldom that such a
complete revolution in one of the useful arts is made at a single jump."

Improvements we~e made' on Bigelow's invention. Among others,
William Weild of England, in about 18.55, made a decided improve
ment,which, after being subsequently perfected, enabled 30 or 40 yards
a day to be woven on a !'lingle loom. But perfect efficiency was not at
tained by Weild's motion, and its defect,:; made it necessary to work the
loom more slowly than the other operations required. Webster's im
provement "resulted in giving to the loom the capacity of weaving fifty
yards a day." The circuit court, in entering its decree in favor of the
complainant in accordance with the instructions of the supreme court,
directed the master, among other things, to ascertain and state to the
court the number of infringing carpet-looms used by the defendants, the
number of yards of carpet which they had caused to he woven thereou
since October 20, 1873, and the gains or profits which they had received
from infringing the exclusive rights of the complainant. No dam~gE's

were claimed by the complainant. It was agreed that the defendants
had used 61 infringing looms, upon which the master finds that they
had woven 8,277 ,012~ yards of carpd during the eight years they were
in use. The complainant insisted that the testimony proved that by
means of the infringement the 61 looms produced 4,145,872 yards of
carpet over and above what could have been" produced on a like number
of looms fitted with any other wire motion, open and free to be used,
and that the value of the increased product to the defendants was thirty
six and three-fourth cents per yard, making a total net profit of $1 ,523,
607.96. The thirty-six and three-quarter cents per yard was arrived at
by subtracting the entire cost of manufacturing from the selling price."
The master does not find whether the net profit which the defendants
made upon their manufactured goods was 361 cents per yard, but was
of the opinion, as matter of law, that, inasmuch as the wire motion
related only to an improvement and increased product in the matter
of weaving, which was, although the final process, but one of many
processes involved in the art of manufacturing carpets from wool, the
entire profit upon the increased production from the use of the wire mo
tion was not the rule of profits, but that the true rule was the profit to
the defendants in the matter of weaving, and that the proper inquiry
was the difference in the cost of weaving the increased quantity of carpet
upon the infringing looms and upon any looms free and open to use.
He therefore reported that there had been' a failure on the part of the
complainant to establish a legal basis for a computation of profits. .

The complainant selected the Bigelow loom as the standard of compar
ison by which the amount of increased production by the use of the
Webster motion should be estimated. The defendants insisted that a
number of wire ~otiol1s were at, the date of the infringement free and
open to use, eitheI;of wh~ch produced results superior to those produced
either by the Bigelow or the Webster motion. aJild consequently that they

-' . I,' ._.
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hadlll~cle no profits for which they 'were accountable to the complainant.
The master found that the Johnson wire motion, which had been con
tinuoualy used by the Roxbury Carpet Company of Roxbury, Mass"
since 1856., until 150 looms furnished with such mot.i.onswere running
at the time when the testimony was taken, "was OIIpable of producing,
and actually diEl produce, results so vastly superior to the Bigelow as to
utterly destroy the latter as a ba·sis of ascertaining the gains, profits,
and advantages which were realized by.the defendant by reason of the
infringement." He does not find the exact amount of it~ superiority in
point of productiveness to the Bigelow device, or the relation which the
Johnson motion bore in its capacity for assisting production to the Web
ster motion, because he was of opinion that, the defendants having shown
the su periority of the Johnson motion over the Bigelow, "the burden of
furnishing the means for making a computation baeed upon the superi
ority of the infringed device over all others open and free to the public
use, was wholly upon the complainant, and he must do it by trustworthy
legal proof. Should any of the factors necessary to ascertain the compu
utation be destroyed by defendants, a new basis must be establis:led by
the proofs, or the accounting fails,;' The master fot'·ld nothing in regard to
the relative superiority or inferiority of any of the other devices in regard
to which evidence was offered. Upon both the law and facts he found
that the complainant had failed to establish by trustworthy legal proof
any basis for the computation of profits. It will thus be seen that, in
addition to the number of irifringing looms and the number of yards
manufactured thereon, the master found upon the questions of fact only
the superiority of the Johnson wire motion to the Bigelow motion. The
complainant excepts to all the foregoing co~lusions both of law and fact,
which the master reached .

. Two questions were presented for his decision: (1) Did the defend.
ants derive any advantage from using the complainant's invention over
what they would have had" i.n using (jther means then open to the pub
lic, and adequate to obtain an equally beneficial result'?" And, (2) if
yea, what were the fruits or the profits which resulted from that advan
tage? The alleged advantage is a vastly increased capacity to produce,
and actual increased p,roduction of finished goods. As the standard of
pre-existing success in ,veaving pile fabrics the complainant selected the
'Bigelow m.otion, and apparently ,from the history of the litigation upon
this patent in New Jersey, ha<;l. a right to make such selection. The de
fendants design.ated diveJ's motions as superior to the Webster, and fur
thermore offered proof to show that the alleged capacity of the Bigelow
'motion· was too low. Fronl these devices the master properly gave most
attention to the Johnson, because, as he says, "there is no question as
to its being open and free, and because the proofs seem more direct and
reliaple." The Roxbury Company had had no interest in this infringe.
:ment. The testimony was derived from the books, which were appar.
ently kept in the ordinary course .of business, without reference to this
question, during the same years in which the infringing 10oh1s were used
by the defendants,and then1astetjustly thought that the proof seemed
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more direct than in regard to the other motions. After having found
its superiority to the Bigelow, he stopped his investigations, upon the
ground that, as the defendants had destroyed the complainant's stand
ard, there could be no standard until the complainant voluntarily cre
ated one. Whether this is or is not a correct application Of the doctrine
of the burden of proof in other cases I shall not inquire, because it is
not, in my opinion, correctly applied to the facts in this case. The
question was as to the advantage which the defendants had from the use
of the patented invention, and the plaintiff said the advantage is large
by reason of its superiority to the acknowledged pre-existing standard.
The defendants' testimony was a comparison of the Johnson with the
'Webster, rather than with the Bigelow. It not merely attacked the cor
rectness of the plaintiff's standard, but by testimony, which purported
to be exact, definite, and mathematically accurate, set up a Dew standard,
and endeavored to establish the fact that the Roxbury motion gave larger
results than the patented motion. The testimony on both sides has been
closed, and, if the Roxbury testimony was credible, and was believed
by the master, it was not merely negative; but, in connection with the

, criticisms which were made upon it by the complainant's counsel, and
the analysis which it received from them, it was capable of giving a
a positive answer to the first question. If the new standard is a true
standard. it is not important who introduced it into the case. The mas
ter should have found whether any advantage was derived by the de
fendants from the use of the patented invention over what they would
have had in using the Johnson motion.

The next question is one of law, and rehtes to the rule for the com
putation of profits in case an ad vantage is found; or, in other words,
what were the fruits of the advantage? The complainant contends that
the rule is the net profit which the defendants received per yard upon
the increased amount of manufactured carpets. The master thinks that
it is the difference, if any, between the cost of weaving the sallie num
ber of yards upon any loom, with or without a wire motion, which were
free to be used, and the cost of weaving upon the infringing looms.
This question is both an important and an interesting one; but, for the
purposes of this case, I think that it is settled in this circuit, by the de
cision of Judge \VALLACE1 upon the motion of the defendants to direct
the master not to require an account of the cost of production and the
selling price of said carpets. In the opinion denying the motion Judge
WAU.ACE said:

"These profits a,rise because by using the patented loom the defendants
l1ave produced more yards of carpet than they could have pruduced by using
such luoms and appliances as it was open for them to use. Upon this theory it
is to be ascertained to what extent defendants' production has been increased
by the use of the patented loom, and then the average profit per yard, or the
aggregate profit on the increased production that actually accrued to the de
fendants. *: *. *. The complainant has the right to follow the profits
through all the 'stages of production. and all the departments of their busi-

INot reported.
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~ess" b~cause the ultimate ,profit made by tile defendants is tilE! measure of
their aCCouhtability/' .', .. " "

""'1'his deCision was cl~~ectlY\lPon the proper rule of profits inthi!,! case,
tl,fter au argument()f thequestion,and its conclusions are not now open
forrEiviewon mypart. If any adv;.mtage isfound, the amount of profit
should be esthu,ated by .the master i,n accordance with the rule stated in
the opinion of the circuit judge. , "

The 'defendants offered testimony, which was admitted, respecting the
comparative advantages in point of weaving capacity of divers English
looms with wire motions, which were patented in England at different
dates, but were never patented in this country. The complainant and
the defendants differ upon questions of ~aw whether those patented de
vices, or any of them, or which of' them, were free and open to be used,
and also differ as to the time when a comparison is permitted to be
made; the complainant, for example, contending that a device must be
free and open at the date of the complainant's patent; and the defend
ants contending that, if it, is free and open at or during the time of the
infringement, then from and after the time when it becomes free it is
a proper subject of comparison. Inasmuch as the master has found
nothing in regard to these devices, and is not herein directed to make a
new finding respecting them, a decision of these questions is unneces
sary. The report is recommitted to the master, to make a further re
port in conformity with the views herein expressed.

McDONALD v. WHITNEY et al.

(Oircuit Oourt, D. Ma8sachusetts. July 26, 1889.)

1. PATENTS FOR INVENTIONS-INFRINGEMENT-DAMAGES.
On a reference to a master to report the amount of damages for which the

defendant should be charged for infringement of plaintiff's patent. it ap
peared that plaintiff received $200 as royalty for each machine manufactured
by a licensee, and that plaintiff made a profit of like amount on machines
made by himself, and that defendant was a close competitor of plaintiff in the
market. Held, that a charge of $200 for each machine manufactured by de
fendant was not excessive.

2. SAME.
The facts that plaintiff;s machines emb"aced other patents owned by him

besides the one infringed by defendant, and that such other patents were also
included, in the license, furnisQ, no grounds for altering the master's findi.n g.
where he also finds. that the efficiency and salabllity of the in1. inging ma
chine depended upon the plaintiff's patent.

3. EQUIT;c-BILL OF REVIEW-:TIME OF FILING.
A bill of review for errors on the face of the decree must be filed within

two yeats from the data of the final decree, sought to be reviewed.

In Equity~' On'exceptionsto master's report, and on bill of review
and answer.' For hearing on the merits,see 24' Fed. Rep. 600.

T. W. Clarke, for complainant.
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J. H. Millett, for defendants.
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COLT, J. The only question arising under the exceptions of the de
fendant Joel Whitney to the master's report upon which I have any doubt
relates to the amount of damages with which this defendant has been
charged. The master charges him with $200 for each infringing ma
chine made and sold by him. This finding is based upon the fact that
one Clement paid McDonald a royalty of $200 on each machine which
Clement manufactured; and further, that a profit of like amount was
made by McDonald himself on the machines sold by him. It also ap
pears that the complainant and this defendant were close competitors in
the market. Under these circumstances, I do not think the master's
findings excessive. It is urged, however, that the McDonald machine
embraced other patents of McDonald besides the one which the defend
ant infringed, and that such other patents were also included in the
license given to Clement. The master finds, however, that the efficiency
and salability of t.he infringing machine d.epended upon the McDonald
patent, which is in controversy in this snit, and which this court held
this (lefendant infringed. While upon the evidence, as reported by the
master, I am not entirely clear on this question, yet, on careful considera
tion, I can soe no sufficientreason for changing the master's finding. The
exceptions to the rpaster's report are, therefore, overruled. The complain
ant has filed It bill in the nature of a bill of review against the defendant
Arthur E. Whitney, .and a hearing was had upon this bill and the answer
thereto. The position taken by this defendant is that, the error being
apparent on the face of the decree, the bill should have been filed within
two years from the date of the final decree sought to be reviewed. The
final decree, dismissing the bill as to Arthur E. Whitney, was entered
August 4, 1885, and the petition for leave to file a bill of review was
dated more than two years thereafter, namely, September 24,1887.
From analogy to the time within which by law all appeal may be taken
from the circuit court to the supreme court, the supreme court have es
tablished the same limitation respecting bills of review, whenever the
ground of the bill is error on the face of the decree. 'l'hornas v. Harvie's
Heirs, 10 Wheat. 146; Whiting v. Bank, 13 Pet. 6; Ruker v. Powell, 100
U. S. 104; Clark v. Killian, 103 U. S. 766; Ensminger v. Powers, 108 U.
S. 292, 2 Sup. Ct. Rep. 643. The decree being final as against the de
fendant Arthur E. Whitney, and the bi] of review not having been
brought within two year;;, this bill must be dismissed. Master's report
confirmed, and bill of review dismissed.
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MORSS v. UNION FORM Co. (No. 316.) HALT, v. KXAPP et al. (No.
336.) MORSS V. KNAPP. (No. 538.)

(Circuit Court,' D. Connecticut. July 26, 1889.)

1. PATENTS FOR INVENTIONS-INFRINGEMENT-DAMAGES-PROFITS.
Defendants sold the complainant's patented expanding dress-form, to which

defendants attached an improved device for operating it. Complainant's pat
ented device gave to the infringing form its value as a marketable artiele.
Held. that if any distinct part of the profit derived by defendants froID the
infringing sales was due to their improvement in the operating device, the
burden was on them to show it.

2. SAME-Loss OF SAI,ES.
The master properly refused to ailow eomplainant, in addition to the

profits which he would have made upon the number of forms which he was
deprived from selling by defendants' infringing sales, the profits made by de
fendants upon the number of forms sold by them in excess thereof. The
proper rule is to allow only proved damages.

3. SAME~AcCOUNTING-EvIDEKCE.

Where it is manifest that during the period covered by the litigation all the
testimony of importance was discovered and presented, it is proper for the
master to refuse to open the accounting to receive further evidence that an
expanding device not included in complainant's patent, but accomplishing the
same results, was free to be used, and to receive in evidence a patent issued to
one of the defendants before the accounting commenced.

4. SAME-INCREASED DAMAGES.
While complainant is entitled to increased damages, under Rev. St. U. S.

~§ 4919, 4921, giving the court discretionary power to increase the damages.
for infringing sales made by defendants in willfnl violation of a decree en
joining them from so doing, he is not entitled to such damages merely on
account of defendants' conduct in pushing the infringing articles upon com
plainant's customers, and endeavoring to deprive him of his former trade.

At Law and in Equity. On exceptions to master's repurt.
The facts are sutliciently stated in the opinion. Rev St. U. S. §

4919, provides that damages for infringement of a patent may be re
covered by an action on the case, and that on a verdict for plaintiff" the
court may ~nter judgment thereon for any sum above the amount found
by the verdi<;t as the actual damages sUi:itained, according to the circum
stances of the case, not exceeding three times the amount of such ver
diet," etc. Section 4921 provides that in suits in equity the court may
assess the damages caused by the infringement, and that" the court shall
have the same power to increase such damages, in its discretion, llS is
given to illcrease the damages found by verdicts in actions in the nature
of act.ions of trespass on the case."

Payson E. Tucker and Charles F. Perkins, for complainant.
John K. Beach, for defendants.

SHIPMAN, J. These fire exceptions to the committee's and master's re
port in two actions at law and one suit in equity, whi<.:h were based upon
the infringement of letters patent No. 233,240, dated October 12, 1880,
to John Hall, for an adjustable dress-form. A description of the inven
tion and the claim which was infringed are given in JtJorss v. Knapp, 37
Fed. Rep. 351. By agreem811t of the parties the accounting upon the
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bill in equity was referred to Edwin E. Marvin, Esq., as master, who
was also appointed committee to ascertain the damages in the actions at
law. The time which was covered by the different suits was as follows:
By No. 316, from October 12, 1880, to April 27, 1886; by No. 336,
from April 27, 1886, to November 16, 1880; and by the accounting in
No. 538, from November 16, 1886, to February 2.5, 1889. 'rhe three
cases were heard together upon the stipulation that all the proofs should
be considered to be taken in each of said causes, so tilf as the same were
competent and relevant. In No. 538 the master found the profits of
the defendant to be $5,421.02, and the proved damages to the complain
ant to be $7,206.21. The damages in No. 306 and No. 336 he found
to be respectively $512.43 and $373.23. A larger sum in damages in
each of these cas~ he also found in the alternative. if the court should
be of the opinion that the evidence was sufficient to justify it. This
will be considered hereafter. Both parties except to the findings of the
committee and master.

Two general classes of forms were made by the defendants, as well
as by the complainants, a skat-form and a complete form. In order to
understand the bearing of the severa] exception~ it is necessary to give
the findings of the master in regard to the damages and profits by the
sale of each of these forms, and I think it is important to give them in
his own language:

"I find both these forms contain the expanding device of the second claim
of the plaintiff's patent in this suit. Of the skirt it supplies the chief ele
ments of the structure, and gi ves to it itll value as a marketable article. It
does not appear by the evidence that the solid skirts of such form have or
ever did have any considerable sale or great market value, but for skirts ad
justable in a greater 01' less degree to the human form it does appear that
there is a large and increasing demand. for the purposes of draping and fitting
of garments. The adjustable device employed as to these particular skirts
belonged to the complainant, and was embodied in them by the defendants
for the purpose of giVing them sale, and did in fact sell them. The defend
ants superadded to the complainant's invention in snit a firmer waist, a sub
stantial foot on casters. also a very SImple, convenient, and valuable device for
operating the expanding mechanism of it, consisting of a slow-threaded
screw on the central rod. rotated or operated by a handle or knob at the top
of the form, wheraby the mechanism of the plaintiff's patent could be con
veniently expanded to fit any form, and at all stages of the adjustment be
securely and firmly locked and held in position and in proper form. This de
vice was an improvement for the operation of the plaintiff's device whid), as
organized in plaintiff's skirt, operated by hand, and with considerable incon
venience, and required to be locked and held at all points desired by the use
of several set-screws. The plaintiffs' device was more valuable with this im
provement added to it than without it; and the defendants' form embodying
plaintiff's device so improved in competition with the plaintiff's skirt form,
which did not contain the defendants' improvement, sold more freely than
plaintiff's, at slightly higher pricps than plaintiff's; that is, it brought from
$2.50 to $3, while plaintiff's iron post form brought from $2 to $~.50, and
wood post form from $1.50 to $2. The defendants' improvement was not
such a device as could give any value to a skirt-form having no expanding
devices within it upon which it could operate. The ph~intiff's expanding
device W!lS absolutely necessary to it to give it any sale;; nor does it appear
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.that there is any other expanding device for skirt-foi'ms on which thede
fendants' device can operate, Qr with which it can be employed, .which is

·open and free for them to use and employ. For such profits as the defend
ants secured by this appropriation of the plaintiff's patent, or for the damages
thereby coming upon the plaintiff by loss of sales of his own invention, the
defendants are to account. If the defendants' device added to these any essen
tial part: of them,the defendants should have proH'd the amount of such
added profits in their own interest after having stated their total profits to the
master in their statement on file. There was no such proof made, and the
added expellse o~ manufacture necessary would rather iudicate a lessening of
profits. Theprolits which the defendants admit they malie on these skirts
are Sixty cents each, and $I,576.8U in the whole."

* *. * * * * * * * *
"As to the 3,364 full-figure forms sold during the same time, i. e., from No-

vember 16, 1886, to April 20, 1888, the defendants admit their profits upon the
sale of them to have been $1.08 each, and $3.633.12 in the whole. I find that the

.device of the plaintiff's patent in suit Was embodied in all these figures in the
same way as in defendants' skirt, to which was added the defendants' knob at
,the top upon aeentral screw-thr~~dedrod, for expanding and holding at all
points the plaintiff's expanding device, and such addition was entirely useless
unless so organized WIth the plaintiff's patent in suit. 1.'hat the plaintiff's ex
pandin~device in suit, both in bust and the skirt, was a valuable element of de
fendants' forms, and contributed largely to their sales; but that there were in
these full fonns:other important and prominent features which likewise contrib
uted largeJyto their sales, and added much to the value of the structure in use;
and therefore I caunot find from the evidence that all the profits made by the de
fendants belong' oi' are due to the plaintiff's patent in suit. Neither is there evi
dence in the case from which I can find the proportion of the amount of stated
profits belonging or attributable to the complainant's patented device, and
what to the devices patented by the defendants, and unpatented, which are
embodied in this dress-form. There is ·no evidence from which I can separate
the one from the other, and, under such circumstances, if the plaintiff should
be adjudged profits, only nominal profits could be given. As to the damages
resulting to the plaintiff by the loss of sales of his full and complete form in
each instance ·whereoneof these formswel;e sold to his previous customers,
1 cannot find that he was so damaged. While he undoubtedlysuffered a great
loss of sales by slich interference, the evidence will not establish the fact that
he lost the Whole number of such sales for such cause, nor is there anyevi
dence which determines what number of sales was so lost. The defendants'
fUll~figu~eforn:J. ,'Vas in many respects a very superior form.. The whole fig
ure was firmer,strllnger,and fully as graceful as that of theplaintitf, and
also employed in itsconstructioll a papiel' mache bust, which kept its shape
better, and was far more preferable in general appearanceandfol' fitting pur
poses than one made of wires. The complainant's selling agents admit that
there waslllar~einquiryin the trade for forms containing these papier mache
busts; and that .the inatter of incorporating such a bust in the plaintiff's forms
iil order to meet the demands of thetrad'e was suggested by customers, from
all ofwhich it' is certain that although the plaintiff's device in suit was a very
desirable element in the trade, and still more desirable when improved byex
panding mechanism operating at the top as the defendant organized it in all
Of his forms; still that the papier mache bust was nearly, if not quite, as val
uable an element; and it seems fair to presume from the evidence that this
bust made as maniof the defendants' sales as did the plaintiff's device, and
it is absolutely certain that defendant did not make all, or nearly all, his sales
to the complainant's previous customers because of the expanding devices of
the hip portion of the skirt. Nor can I find the same fact that I have found
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in regard to tl\e'deffllJdant'sskirt-form, that the plaintiff's expanding device
was. absolntely necessary to give it any sale, and that it would have had no
great sale orcomrt1etclal value without it. On the contrary. I find that it
would have undoLibtedly had a very considerable sale if .it had no expanding
devic.es whatever at the hip of the skirt."

The same d'ifferenceor distinction was made in regard to. the damages
in the actions at law and in regard to the sales after April ~O, 1888.
No damages or profits were given upon the 7,636 complete formswhkh
the defendants sold. Ten of the complainant's 13 exceptions relate to
this portion of the report and it is contended that the defendants. should
be required to pay all the profits which they made upon the full figures,
or should pay upon the forms at least a sum based upon the amount
which they made upon the skirt-forms. This contention is upon the
ground that the invention of the second claim constituted the chief part
and value of the full forms. While it is manifest from an examination
of the careful and conservative report of the master that he had no doubt
of the fact of a great loss of sales to the complainant from these compet
ing forms, and a consequent damage by the infringement, yet that he
could not find a basis for the ascertainment of a specific amount of dam
ages arising from the use of the patented invention. My examination of
the proofs leads me to the conclusion that, while I do not place quite so
much value as he did upon the preference which agents exhibited for
the papier maqhe bust, and think that without the expanding devicel!! at
the hip of the skirt it would not have been so formidable a rival to the
.complainant's full form as it was, yet I perceive that there is necessarily
a haziness about that part of the case, which makes it difficult to reach
exact and definite results in figures as to the amount of damages or
profits resulting from the use of the invention as described in the second
claim.

Two other exceptions make the point that as damages the master
should, in addition to the profits which the complainant would have
made upon the number of skirt-forms which he was deprived from sell
ing by the defendants' sales, have allowed the profits made by the de
fendants upon the number of skirt-forms sold by them in excess thereof.
The master and committee followed the rules in the computation of dam
ages which are laid down in Seymour v. Me Cormi{;k, 16 How. 480; Philp
v. Nock, 17 Wall. 460; Buerk v. Jmhacuser, 14 Blatchf. 19, and which
are commented upon in Root v. Railway Co., 105 U. 8.189, and allowed
only proved damages, and I think that he followed the established rule.
The remaining ninth exception, in regard to th.e sufficiency of the means
of ascertaining the number of wooden post and iron post forms, respect
ively, which the complainant would have sold but for the infringement,
is immaterial, in view of the alternative finding of the master, which will
be hereafter considered.

The 21 exceptions of the. defendants cover the entire case which is
stated in the. r.eport. The important ones may be divided into three
classes. The first contention is that the patented form is but an improve
ment in the art over pre-existing forms, and that, therefore, the entire
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amount of profit which the defendants made cannot be the proper rule
of profits. They insist that solid skirt-forms existed and had a promi
nent place, and that ,the Everett form, although to a certain extent an
adjustable form, was yet practically a solid form, and had a large sale.
The first exception is to the finding of the master, that it does not appear
that solid skirts of the general form of the defendants' have or ever did
have any considerable sale or great market value. Solid entire forms or
"dummies"for the exhibition of wearing apparel have long existed, but
the patented article was the first dress-form which was adjustable to all
sizes, without change of shape. The Everett form was a primitive affair,
which had a pretEH1Se of adjustability. It was enlarged by pulling away
a movable half section from a stationary half section, thus broadening
the figure from side to side, while keeping it unaltered from front to
rear. The shape was radically ehanged. The solid entire form has still
its place in the shops, and is also made to order, in imitation of the fig
ure of the person whois to use it, but it is not justly a subject of com
parison with the patented article, which had a new and distinct charac
ter of its own, viz., expansion or adjustment, by the described means, of a
skeleton frame, radially, in all directions fr0111 a common center, and
had its own place as an aid in the manufacture of' ladies' wearing apparel.
In consequence of its appearance in the market, the Everett form disap
peared. The Everett sales of 11,500 in 1883 diminished, until during
the'year ending in August, 1887,1,000 were saM, and in the next year,
when its rnanufacturer introduced a new form designed to improve upon
its defects, the sales were about 100.

The defendants, secondly, in view of the sales of the Everett form, ob.
ject to the report, because it is found that the complainant's expanding
device of the second claim gave to the defendants' skirt-form its value as
a marketable article, and sold it, and was necessary to give it any sale.
Of the truth of this finding th~re can be no doubt. The second claim
contained the entire new skirt-form, which was the skeleton frame radio
ally adjusted in all directions from a common center by the described
means; and the defendants' wire structure contained the whole of the
second claim and of the complainant's frame, and little else, except bet
ter and more expensive workmanship, and a better and more expensive
equivalent device for operating the expanding mechanism. The defend·
ants' device was the complainant's plus better workmanship and a bet
ter selection of equivalent devices to operate the braces.

The third class of exceptions is as to the rule by which profits are to
be estimated, and to the finding of law that if the defendants' device
added to the profits which they made any essential part of them, they
should have proved the amount of' such added profit. The compillinant
relies upon the rule in Elizabeth v. Pavement Co., 97 U. S. 126, in the
case of an entire profit derived from the construction of the patented de.
vice as an entirety, that if any distinct profit waS realized from the ad
dition of another improvement, the burden is upon the infringer to show
it. The defendants rely upon the rule in Garretson v. Clark, 111 U. S.
120, 4 Sup. Ct. Rep. 291, that when the patent is for an improvement,
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and not for an entirely new contrivance, the burden is upon the patentee
to apportion the profits between the patented feature and the unpatented
features. As has been before said, the complainant's skirt-form was new
and distinct from either the "dummy" form or the Everett form. Its
entire character consisted ii} its method of radial expansion without
change of shape. The defendants' skirt-form has been described. The
principle of the Pavement Co. Case seems to be the one which is applica~

ble. If not, it is properly found, as required in Garretson v. Clad;, that
the patented device of the second claim gave to the infringing skirt its
value as a marketable article. .

The defendants also except to the refusal of the master to open the
accounting, after it was closed, to receive further evidence that an ex
panding device not included in the plaintiff's patent was open and free
to be used, and accomplished the same results, and also refused to re
cei ve in evidence letters patent to one of the defendants, dated October
29, 1887. The litigation had been in existence both in this district and
in the district of Massachusetts. The accounting commenced May 9,
1888, and the testimony seems to have been completed Kovember 29,
1888. During this litigation, it is manifest, from the circumstances
which surround the case, that all the testimony of importance had been
found and presented. All the exceptions are overruled.

The master found, in each action, the number of skirt-forms which
the complainant had been prevented from selling by the defendants'
sales. The complainant's forms were made either with a wooden post
or with an iron post. Upon the former he made a profit of 87 cents,
and upon the latter of $1.14 per form. The defendants made iron
post forms only. Their prices were somewhat larger than the complain
ant's prices for iron post forms, and their profits upon the largest part
of their sales were either 60 cents or 60i cents per form. Five-ninths
of the complainant's sales of skirt-forms were iron post forms, and timr
ninths were wooden post forms. The master finds in the equity case
that it is a "fair inference from the facts that complainant's loss of sales
of 8,263 plaintiff's skirt-forms which he has suffered by the sales of de
fendants'various infringing skirt-forms would have been supplied by the
complainant in the same proportion, and that, if the court is of the opin
ion that the master is entitled to find such fact from such proof, then
the master, in that alternative, finds that five-ninths of the sales of said
8,263 dress forms would have bf)en iron post forms, and the complain
ant's damages by loss of sales of each of said forms would have been
$1.14 in such case upon five-ninths (4,591) of said forms, instead of 87
cents, a difference of 27 cents each." The same facts are found with
reference to the damages in the actions at law. I am of opinion that the
proof authorizes such fact to be found except in regard to the 620 "baby
drapers" which were sold. Upan such com putation the damages in No.
316 will be $600.72, and in No. 336 will be $435.49. The damages in
No. 538 will be $8,352.36, being an increase of $1,146.15; and the ex
cess of damages above profits will bE' $2,931.34.

The complainant has filed a motion lor an increase of damages under
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the t\\'o secWms of the Revised Statutes relating thereto, upon trie gen
eral grounds that the ·infringementwas willful, and counterfeited the ap
pearance of the complainant's form, and was accompanied with conduct
which indicated a willful and malicious determination to injure the com-
plainant. .

A decree in the Ufford suit in the district of Massachusetts, in which
the Knapps were the real defendants, was entered February 23, 1888.
They continued to manufacture in this district until March 30, 1888,
when they were enjoined by decree of thie court. They then com
menced to sell the forms B, C, and baby drapers, which were not in the
Massachusetts case, and continued such sale until January, 1889, al
though the Domestic Sewing-Machine Company, at the sui t of the plain
tiff, in which suit the Knapps were the real defendants, was enjoined,
on August 25, lS88, in Massachusetts, against selling Band C. The
accounting in the equity suit was until February 25, 1889. The defend
ants pertinaciously pushed their goods upon the customers of the com
plainants, and endeavored to deprive them of their former trade, but I
do not consider that the statute in regard to increased damages intended
to punish this pushing, forceful method of business, and I do not find
that, with the exception of the interval between February 23, 1888, and
March 30,1888, and between August 25, 1888, and January, 1889, the
infringenient was a willful or wanton violation of the complainants' ex
clusive rights. During that time they were acting willfully, and the
damages should be increased 011 that account $260.

LAMB et al. v. GnAND RAPIDS ScnooL FURNITURE Co.

(Gil'CUi! Court. IV: D. ,l:fic1d[jrm, 8. D August 20, 1889.)

1. COPYRIGHT-lNFRlNGE~mNT-Ii,T.USTltATED CATALGGUE.
Complainants published and copyrighted a book pf engravings illustrating

certain unpatented articles manufactured by them. Defendant manufactured
similar articles from designs taken from complainants' illustrations, and pub
lished a pook of engravings illllstratil1!\" its manufactures, in which several
pictures were very like t!lose in complainants' book. Held not an infringe·
ment of complaiuants' copyright. . '

2. SAME-PRI%DITNATlY IN.JUNCTWK.
Complainants' book of engravings was published with a price-list of the

articles described in it as an ad \'ertisement of those articles. Held, that it
was a matter of so much doubt whether the engravings were intrinsically
valuable as works of art that a preliminary injunction should be denied.

In Equity. On motion for preliminary injunction.
Ftedm'ick T. Sibley, (Jame8 H. Brew8ter, of counsel,) for complainants.
Taygart, Wokott &- Gnn8on, for defendant.

SEVERENS, J. The complainants, who are manufacturers of church
furniture at New York, prepared and published a book of engravings,
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illustrating their goods, and containing also a price-list thereof. This
book they procured to be copyrighted. The defendant is a manufacturer
O)f school and church furniture at Grand Rapids, and they also have pub
lished a book containing illustrations of their goods, with price-list, and
several of those illustrations bear striking resemblance to those of the
-complainants. In fact, the defendant manufactures goods from designs
taken from complainants' illustrations, and they say (what for the pres
ent purpose must be admitte.d) that their illustrations are in truth of
their own goods, so that the similitude of the illustrations results from
the fact that the goods are alike. The manufactures of the complainants
are not patented. The defendants may lawfully manufacture just such
goods. Can they not publish correct illustrations of them as adjuncts
-of their sale? Ought they to be restrained from doing this because the
complainants, having done the same thing, have copyrighted illustrations
which, while representing their own goods, represent those of the de
fendant also? - It is clear that the books of both parties are published
and used solely as means for advertisement. To say that the defendant
has not the right to publish correct illustrations of its goods must prac
tically result in creating a monopoly, in goods modeled on those designs,
in the complainants, and thus give all the benefits of a patent upon
"unpatented and unpatentable articles. Sales of merchandise are made
largely by samples, and when the articles are bulky, as in case offurni
ture, illustrations are the only representations that can be made to the
eye of the public at large; and it is altogether likely that to withdraw
the righno make them from one of the parties would put him out of
the field of competition. It does not appear to me that such results can
be accomplished in ttis way. It is true, there is an appearance of pJ:ofit
ing at another's expense, and reaping what another has sown, but I can
see no legal ground on which this can be prevented. The legislation,
with its limitations, which public policy has approved, does not extend
so broadly as to give the complainants a monopoly in the harvest in such
a case.

But it is urged that it is alleged and claimed by the complainants that
their illustrations are intrinsically valuable, as works of art. I am con
vinced, however, that they were not published as such, but simply for
trade purposes in aid of their sales, and I doubt (though I do not decide)
whether they can be regarded in any other light. If they could be estab
lished to be works of art, having value independent of their use as adver
tisements, a very different question would be presented. This subject
may be deferred until the hearing of the cause. I have too much doubt
about the fact to warrant the granting a preliminary injunction, and the
motion therefore is denied.
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THE ALLIANCA.

THE NELUE V. ROKES.

GOOLD v. UNITED STATES & BRAZIl, MAIL S. S. CO.

(District Court, S. Ii, New York. June 17, 1889.)

COLT,ISION-STEAM AND SAII,-ERROR TN EXTREMIS.
A collision occurred at night, in the Swash channeL a little below the Romer

beacon, between the steamer A., outward bound, and the schooner R., in
ward bound. sailing wing and wing, the weather being sOnlewhat thick, and
the courses of the two vessels crossinA' by an angle of half a point. As the
vessels neared each other, the schooner ported and changed her course from
6 to 7 points. Upon conflicting evidence as to the lights seen, on which bow
they bore, and the time of porting by the schooner, held, that the sch09ner at
the time of porting was a little on the steamer's starboard bow, having the
latte(s green light only in view, and at least a quarter of a. mile distant: that
she rlui from 500 to 800 feet, at least, on her change of course, making a direct
offing of at least 250 feet towards the line of the steamer's course; that this
change brought about the collision, which would not otherwise have hap
pened, the steamer having previously properly starboarded sufficient to dear
the R. by a safe margin; that the R.'s change of course was not justified as
an error in eXI1'em/s, because made at too great a distance from the steamer,
and not brought about by any fault of tile iatter, and also as unreasonably
made in the wrong direction. Held, also, that, as the steamer was running
one-half speed, about seven knots, and the lights visible one-third or one
half. mile distant, she properly starbo"arded in time to avoid the schooner, and
was free from fault; and that seven knots was a" moderate speed" under such
circumstances.

In Admiralty. Libel for damages through a collision.
Goodrich, Deady & Goodrich, for libelant.
Charles H. Tweed and Robert D. Benedict, for respondent.

BROWN, J. At a little past 7 o'clock in the evening of January 25,
1888, the schooner Kellie V. Rokes, loaded with a cargo of guano, while
sailing up the Swash channel, came in collision with the steam-ship Al
lianca, outward bound, at a point probably not much over half a mile
below the Romer beacon. The wind was moderate from the soath-east.
The schooner, until shortly hefore the collision, was sailing N. W. by N.,
wing and wing, her main-boom being to port, and the fore-boom and
spanker to starboard. When the steamer entered the Swash channel
from 1Z to 2 miles above, a snow squall prevented seeing any distance in
that vicinity,· though it was clear below. The bell buoy at the en
trance could not be seen. After going under a slow bell, as the weather
became a little clearer, the stpamer proceeded at half speed, equal to
about seven knots, steering S. E. ~ S. The witnesses for the schooner
testify that they saw the steamer's red light, either ahead, or a little on
their port bow, from two to three miles distant, next both colored lights,
and then her green light only, all on their port bow; that when the
steamerwas somewhat near, variously estimated at from 200 to 400 yards,
a lantern was shown and swung over the port side of the schooner; that
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this was shortly after repeated; and that then the schooner's wheel was
put hard a-port, under which the schooner swung from q to 7 points,
so as to head from N. N. E. to N. E., when she was struck by the
steamer's stern·on her port quarter, about 10 feet forward of the taffrail.
The steamer's three witnesses on the bridge testify that a white light was
first seen for a few seconds, supposed to be that of a tug coming up, and
about a point and a half on the steamer's starboard bow, estimated at
about half a mile distant; upon which the steamer's helm was put to
starboard to give a wicIer berth; that the steamer swung about a point
and a half under her starboard helm; that in the mean time, the white
light, which was seen but a short time, disappeared, and the schooner's
green light was then first seen, and very soon after both her colored
lights, all on the steamer's starboard bow; whereupon the steamer's en
gines were stopped and backed full speed, and so continued until col
lision; that the steamer on reversing swung back again to her original
heading of S. E. ~ S.; that the steamer was making stern-way at the col
lision; and that the schooner at no time after the steamer got headed
down the Swash channel was on the steamer's port bow until she crossed
the steamer's course under a port helm shortly before collision.
• There'is some conflict in the evidence as to the lights seen, and in what
order, and over which bow of the respective vessels. The discrepancies
are not of special importance, except as bearing upon the credibility of
the witnesses, and the reliance to be placed upon their recollection and
their testimony as it stands. The circumstances are not sufficient to
make a case of unavoidable accident, and the steamer, therefore, is to be
held answerable for not keeping out of the way of the schooner, provided
the latter observed the rules of navigation. The defense of the steamer,
in effect, is that the collision was caused solely by the schooner's im
properly and unlawfully changing her course by her port helm. The
libelant admits the change, but conten<ls that it was made in eJ:tremi8,
when collision was apparently unavoidable through the steamer's fault.
The case has been carefully prepared and argued, with illustrati ve charts
upon a large scale, which have made comparatively easy a careful exam
ination of the alleged navigation of each vessel, as well, also, as a test of
the probable accuracy of the difierent witnesses.

1. I am satisfied that the immediate cause of the collision was the
schooner's porting. She must have changed at least six points to star
board. In the sworn amendments, put in upon exceptions to the libel,
requiring further specifications in this respect, a change from about N.
w. by N. to about N. E. is stated, which is a change of about seven
points. The mate testifies to a change of from six to seven points; the
other testimony makes at least six, except that of the master of the
schooner, who, on the trial, for the first time reduced the estimate to
five. The deliberate statements made under exceptions to the answer
cannot bl;} departed from except on very satisfactory evidenee to the
contrary, .which does not exist in this case. The master further testifies
that he thinks a change of five points could be made in sailing a length
and a half, or about 200 feet under a port wheel, as the schooner was
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then: sailing·; while thr~e times that distance would oerequired for an
equalchil.l1ge under a. starboard wh~el; The. mate estimated that the
schooner would run'apout800 feet ia changing five points, While there
would be some difference, doubtless, in the schooner's changes, ·under a
port wheel and a starboard wheel when sailing wing and wing, with the
w~ndope point on the side of the spanker, as in this case, I cannot credit
the master's estimatethat she wo:u~d change fi ve points in going 200 feet,
only a quarter of the distance estlmated by the mate.. Taking into ac
count the mate's ~,estimony, and all the other circumstances, and the ab
sence of any e~perb:p.ellts or facts to verify the master's. estimate, I do
not thi.nk it possible:that thjs schocmer, 130 feet long, loaded with guano,
could change six points to starboard in going less than 0500 or 600
feet; and, if made in even 500 feet"thatwould give he~a direct offing
to starboard of at le~st 250 feet. This change by the schooner, more
over, caused the steamer to bark, and t.o stop her own way more to
the eastward, which, j,n passing over the considerable interval that then
separated the vessels, .would ,have. resulted in a difference of relative
position abreast at the time of passing, had the schooner not changed
her course, of at least 350 feet. In other words, they would have
passedsta.rboard to starboard witlI more than 200 feet of clear water
between them had the schooner kept her course. The steamer's tes~

timony is even less favorable to the schooner. Her testiinony and the
log show that she was backing altogether about five minutes, of which
about two minutes, at least, was before collision. She did not begin
to back until the schoOller showed both colored lights, after first show
ing the green light, which indicates that the schooner was then under
a port helm; and the schooner, moving at the rate of four knots dur
ing these two minut.es must have traveled at least 800 feet; and this
agrees with the testimony of the mate of the schooner. A change of
six points ill traveling this distance would have given the schooner an
offing to starboard of 425 feet; and upon this estimate, which I think
really accords with the weight of evidence, there would have been more
than 350 feet of clear water between them in passing had the schooner
kept her course. It is not material to the above conclusion just how far
to the westward of the Romer light the respective courses of the vessels
may have been. All that is material is the fact that their courses crossed
only about half a point; and there is nothing to discredit the testimony
of either vessel as to her own course, showing that such was the fact.
The course ,of the Allianca, in passing through a channel like the Swash,
more than two miles long and only about a quarter of a mile in breadth,
for vessels of her draft, was necessarily restricted within very narrow
limits of variation.

2. If the above conclusion is correct, that the steamer would have
passed from 200 to 350 feet to starboard of the schooner, or even consid
erably less, had the latter kept her course, it is impossible to charge the
steamer with the schooner's damages. The Kanawha, 28 Fed. Rep. 329•.
The latter's change of course upon such facts cannot ,be justified under
the plea of a change in extremis. In the case of The Elizabeth Jones, 112
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U. S. 514, 5 Sup. Ct. ltep. 468, a similar excuse was made for the port
ing of the Jones, but disallowed. In the supreme court, Mr. Justice
BLATCHFORD in reference to this point says:

"To be an excusable mistake in extremis. a pardolllible maneuver. though
contributing to or inducing a colUsion, when the maneuver would have been
faulty if not excusable, it must be one produced by fault or mismanagement
in the other vessel." .

In the present case, the steamer properly starboarded her helm when
the schooner's white light was seen upon the steamer's starboard bow.
The vessels must have been then at least one-third of a mile apart, if not
more. That maneuver of the steamer was sufficient to clear the schoon
er by an ample margin for safety. The distance of the steamer was
such that the schooner had no right to assume that the steamer would
not clear her by proper maneuvers, and there is no reason for holding
that the schooner's lights were not seen as soon as they were visible, and
a safficient maneuver promptly made. There was no fault or mis
management, therefore, in the steamer up to that moment which could
have induced the schooner's change of course; so that upon the rule laid
down in The Elizabeth Jones, the schooner's change of course could not be
excused.

In another point of view, also, the schooner's porting cannot be justi
fied, namely, that, though their courses were not crossing by more than
half a point, the schooner's change was. manifestly in the direction to
produce collision, instead of away from it. The green light of the steamer
was then visible, as all the testimony on the part of the schooner admits;
and a projection of the courses of the vessels upon the evidence shows
that it was impossible that the collision could have happened in the man
ner the weight of testimony shows it did happen, had not the schooner
at the time she ported been on the steamer's starboard bow, and at least
a quarter or a third of a mile distant. I have no doubt that at the time
when the schooner ported the steamer's green light only was visible, and
that the schooner was at least .acQuple of hundred feet to the westward
of the line of the steamer's course. Mere apprehension of danger is no
justification for such a change, where, as here, the facts were not such
as to justify the schooner in supposing that the steamer either would not
or could not avoid collision by her own maneuvers. The Free State, 91
U. b. 204; The U. S. Grant, 6 Ben. 467; The Britannia, 34 Fed. Rep. 553;
T.ie Scotia, 5 Blatchf. 227. The change was too great, and made too
early to be excused asa change in extremis. The City of New York, 15
Fed. Rep. 625, 35 Fed. Rep. 610. . .

3. I cannot find any fault established against the steamer. The steamer
was going at half speed only, or about seven knots. The schooner's white
light must have been seen from one-third to haIfa mile distant. As
suming that the weather was such that it could not have been seen sooner,
I cannot find that half speed was not "moderate speed," when the light
could be seen that distance. There is no proof, and I cannot assume,
that the steamer could not have avoided the schooner by reversing as
soon as her light was seen, had backing been the proper maneuver. But
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backing was,no.t, the11' the necessary or proper maneuver. The steamer
rightly adopted a different maneuver; namely, starboarding, which would
have given the schooner a wide berth had the latter not wrongfully ported
and crossed the ste(tmer's course. As it was, the steamer must have been
nearly, ifnot quite, stopped at the time of collision; otherwise the steamer,
striking at nearly a right angle, would have. cut off the schooner's stern,
whereas, according to the mate, she was only "shook a little; not a great
deal." Judged by ,the rule laid down in The Oity of New York, 35 Fed.
Rep. 609, namely, that "such speed only is moderate as will permit the
steamer seasonably and effectually to avoid the collision by slackening
speed or by stopping and reversing, within the distance at which an ap
proaching vessel can be seen," the evidence does not show that the Alli
anca's speed was in excess of that.

Nor can I find the steamer in fault for not sooner seeing the schoon
er's lights. The steamer's lights were probably seen from the schooner
earlier than the schooner's lights were visible,. by reason, perhaps, of
the greater brilliancy of the steamer's lights, and of the thicker weather
about her, that interfered more with her officers' vision. It seems to
me improbable that the steamer's white or red light ViaS seen at a dis
tance of two or three miles. The red light, first sunposed to be the
steamer's, may possibly have been the new red light of the Romer. The
testimony of Cumming, the mate, as to what he did after the first light
was seen, shows that the time from then to the collision was short, and
that the steamer's green light was seen not long before he showed the
lantern which the steamer saw.' The testimony of the schooner's wit
nesses as to the lights seen, their bearing, and the intervals, is inconsist
ent, and cannot be adopted. ,

The position of the vessels, in my judgment, may be approximately
stated as follows: When about 700 yards apart, and their courses cross
ing by an angle of half a point, the steamer was at or near the point of
convergence, so that her white light, when first seen from the schooner,
would be seen ahead, as the master of the schooner states. The mate
was on the port side, which in some degree accounts for his error. Pos
sibly the overlapping of the steamer's ranges of colored lights was such
as to permit both colored lights to be then seen for a short time. Soon
after that the schooner's white light from the lantern was seen, from half
a point to a point on the steamer's starboard bow. The steamer's red
light was then shut in, and her green light only was from that time
visible, a little on the schooner's starboard bow, but so little that it might
be called ahead; or it might have been, possibly, actually ahead, or
even a trifle on the schoqner's port bow for a moment during any yaw
ing of the schooner to starboard that might have been permitted; but
neither of the steamer's colored lights otherwise came on the schooner's
port bow, nor was the former's red light again seen until she crossed the
steamer's course by her own porting. Libel dismissed, with costs.
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(Circuit Court, N. D. Mississippi, W D June 25. 1889.)
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1. PAItTITION-EQUITY JURISDICTION-ADVERSE CLAIMANT~.
Code Miss. 1880, § 2576. provides that. "if the title of the complainant seek

ing partition or sale of land for a division of its proceeds shall be contro
verted, it shall not be necessary for the court to dismiss the bill. or delay the
suit for an action at law to try the title, but the question of title shall be tried
and determined in said suit by the chancery court, which shall have power
to determine all questions of title, and to remove clouds upon the title of any
of the lands whereof partition is sought," etc. Held, that this section does
not authorize a tenant in common to make defendants to his bill for partition
persons claiming adversely to all the tenants in common.

2. FEDERAL COURTS-FoLLOWING STATE DECISIONS.
Where the equity jurisdiction of the federal court is derived from a state

statute, the construction put upon the statute by the state supreme court is
binding upon the federal court.

3. SAME-CITIZENSHIP.
A citizen of New York filed his bill for partition in the federal circuit in

Mississippi against citizens of Mississippi as tenants in common. and also
joined as defendant a railroad company. a Mississippi corporation, which
claimed title to the land adversely to all the tenants in common. Held, that
as to the controversy between the tenants in common in regard to the par
tition the conrt had jurisdiction, but as to the controversy between the ten
ants in common and the railroad company it had no jurisdiction, as the par
ties having the same rights and interests were not all citizens of states differ
ent from those on the other side.

In Equity. On demurrer to bill.
W. V. S~tllivan and A. O. Whitjield, for complainant.
W. P. H(trris and W. G. Yerger, for defendant railroad company.

HILL, J. The questions now for decision arise upon the demurrer of
said railroad company to complainant's bill. The bill, in substance,
alleges that complainant, Albert Beebe, who is a citizen of the state of
New York, and defendants W. V. Sullivan and Mrs. C. E. Archibald,
citizens of the state of Mississippi, and within the jurisdiction of this
court, are the owners, as tenants in common, of the lands described in
the bill, and are the only lawful owners thereof, and are in the actual
occupancy of a large portion of 8aid lands, and that, owing to the situa
tion of the same, they are not susceptible of a division between com
plainant and W. V. Sullivan and Mrs. C. E. Archibald; complainant
being entitled to the one-fourth in value thereof, said Sullivan to the one
fourth, and Mrs. Archibald to the one-half thereof. The bill further
alleges that the Louisville, New Orleans & Texas Railroad Company, de
fendant, and the other defendants, as complainant is informed and be
lieves, set up claim to said lands under pretended tax-deeds and claims
from other sources, which the bill avers are void and invalid, but which
cast clouds upon complainant'stitle to said lands. The. bill prays that
by a decree of this court said pretended titles be declared void, and can
celed, and said clouds be removed from complainant's title, and that
said lands be sold by' a decree of this court, and the proceeds be divided

v.39F.no.l0-31
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between complainant and his co-tenants, as stated in the bill. To the
allegations iIi the bill and the relief sought the defendant railroad com
pany has interposed it~ demurrer, stating nine different grounds of de
murrer, most of which are not maintainable, but need not be consid
ered, as the seventh and ninth grounds must be decisive of the ruling of
the court upon the demurrer. The seventh ground stated is that the
bill seeks a partition of the lands described, or a sale of the same for
division of the proceeds between the tenants in common stated in the
bill, and has joined in the bill holders of adverse titles, and seeks in said
suit to litigate with their respective titles, which the demurrant insists
he cannot do. The complainant, for the jurisdiction of the court upon
the point raised in this ground of demurrer, relie", upon the provisions
of section 2576 of the Code of 1880, which reads as follows'

"If the title oOhe complainant seeking partition or sale of land for a divis
ion of its proceeds shall be controverted it shall not be necessary for the court
to dismiss the bill or delay the suit for an action at law to try the title, but
the question of title shall be tried and -determined in said suit by the chancery
court, which shall have power to detel'mine all questions of title, and to re
muve clolldsnponthe title of any of the lands whereof partition is sought,
and to apportion incumbrances if partition is made of land incumbered, and
it is deemed proper to do so; and said court in such suit may adjust eqUities,
and determine all the claims of the several parties thereto, as to the lands
Whereof partition or sale is sought."

There can be no doubt of the jurisdiction of the chancery court, under
the provisions of this section, to adjust and determine all the rights of
the tenants in common, joint tenalits, or co-parceners in the land, and
of all persons holding liens or incumbrances on the land growing out of
and derived from the tenants in common or joint owners, or either of
them, and to settle all controversies between them, and enforce their
several rights; and if the railroad company was a tenant in common, or
had any interest in common with the tenants in common, or held any
lien or incumbrance under them or either of them, by mortgage, trust
deed, judgment lien, or otherwise; the court would have full jurisdiction
to settle and determine all questions of title and interest of every kind
between it and the co-tenants, and by decree to declare any claim set up
by it void if the proof so justified, and to rernove the same as a cloud
upon the title of the tenants in common,:the court otherwise having juris
diction of the cause; but the claim of title of the railroad company is
entirely adverse to the title of complainant and the other tenants in com
mon stated in the bill. It is contended on the part of the complainant
that the prayisions of section 2576 of the Code, above stated, provide
for the removal of clouds from. the title of those seeking partition or sale
.for division and the adjustment of all equities between the parties. Sev
eralof the .states have statutes similar to this section, wbich have been
'.construed by the suprenle courts of such states as conferring the power,
in the p,artiti()n proceedings, to nlake all persons setting up adverse claims
to the lands sought to be partitioned or sold for division parties defend
ant,and to adjudicate all claims set up by them, and to deClare such as
may be found invalid clouds upon the title of those seeking partition or
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sale, and, by decree of the court, orderingthe same canceled and removed
as such clouds. Taking the provisions of this section, and the construc
tion put upon similar statutes by th,e courts of such Btates, I would be
very much inclined to give to this section the same construction. But
this jurisdiction being conferred by a statute of the state upon the chan
cery courts of the state, and being worked out by the federal courts in
favor of non-resident owners of the lands, as a special remec"ly, and not
embraced within the general equity jurisdiction of the court, this court,
in my opinion, is bound by the construction given to it by the supreme
court of the state, and which construction is considered as a part of the
statute, and especially so as it relates to real estate within the state. The
supreme court of the state, in the case of Nugent v. Powell, 63 Miss. 99, has
given a construction to this section of the Code, in which the court declares
that" it is a mistake to assume that section 2576 of the Code of 1880
authorizes a tenant in common with another to exhibit his bill against
his co-tenant, and, as an incident thereto, to join all parties claiming ad
versely to hoth." This construction being binding; on this court upon
this point, it follows that this ground of demurrer is well taken. It is
urged upon the part of complainant that in equitable remedies this court
cannot be controlled by state legislation or by the decisions of its courts,
but will only exercise the jurisdiction and afford the remedies exercised
by the court of chancery in England, modified by the acts of congress,
and by the rules of the supreme court of the United States. This is true
so far as it relates to the general eqnity jurisdiction, but it is otherwise
when the jurisdiction and remedy are derived from a statute of the state,
as in this case. The ninth ground of demurrer is as follows: "That the
controversy between two co-tenants, collectively, and the defendant com
pany is not a part of nor an incident to the controversy betwoen citizens
of different states; that is, W. V. Sullivan and Mrs. C. K Archibald be
ing citizens of Mississippi, this court has no jurisdiction of such contro
versy." It is weU settled by numerous decisions of the supreme court
of the United States that, to give the circuit courts of the United States
jurisdiction of causes, all parties' necessary to the adjudication of the
rights of the parties on the one side or the other, having the same rights
and interests, must be citizens of different states from those on the other
side, no matter whether they are, on the face of the pleading, stated as
plaintiffs, or complainants, or defendants. The court will, in determin
ing the question of jurisdiction, place the parties on the one side or
the other, according to their respective interest in the SUbject-matter of
litigation. It is very clear that on the question of partition or sale the
co-tenants, the complainant, and Sullivan and Mrs. Archibald are all
necessary parties, and that in the controversy with the railroad company
their interest is identical, and adverse to the interest of the railroad com
pany, so that, as to the controversy between the co-tenants Oll the one
side and the railroad company on the other, this court is without juris
diction. But, so far as the bill seeks partition or sale of the lands for
division of the proceeds, the jurisdiction is complete, and, if a division
of the lands is made, it can be done without the settlement ol'the contra-
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versy between them, or either of them, and the other defendants, which
may be proceeded with jointly by them in the state court, or separately
after partition is made. The result is that the demurrer npon the part
of the railroad company mnst be sustained, and the bill dismissed as to
it, but the bill will be retained for further proceedings between the com
plainants and other defendants.

HAYDNVILLE MIN. & MANUI!"G Co. v. ART INSTITUTE.

(Cinuit Court, No D. Illinois. July 22,1889.)

1. BUILDING CONTRACTS-CONSTRUCTION-ExTRA WORK.
Plaintiff agreed in writing to do all the fire-proofing work to be done on de

fendant's building, according to the drawings and specifications made by the
architects, "which said drawings and specifications shall be considered a part
of and equally binding with the contract." The price stated was $13,000, the
defendant reserving" the right to throw out any part of the work called for
on the' bill of quantities: and from the above amount to deduct at the rate
of charge in said' bill of quantities: and extra work shall be charged in ac
cordance with the figures on said' bill of quantities:" "For the several di
mensions, the arrangement, and construction of said building reference will
be had by tlJe contractor to the accompanying design, * * * which desig'n
consists of the following drawings, to-wit,all necessary plans and specifica
tions, and the hereto attached bid and bill of quantities." It appeared that
plaintiff's bid had been larger, but he reduced it; it being understood that
any deductions or extras were to be charged for at the rate mentioned in the
bid, and for convenience the figures which accompanied the bid were attached
to the contract. Held, that the "bill of quantities" was not intended to be a
limitation upon or express the amount of work to be done for $13,000, but
merely to furnish a basis for computing deductions or extras.

2. SA)IE-COMPENSATION FOR DELAY.
The contract also provided: "Should delay be caused by other contractors

to the positive hindrance of the contractor hereto, a just and proper amount
of extra time shall be allowed by the architects. provided it shall have given
written notice to said architects at the time of such hindrance or delay."
The specifications stated that" the first two and three stories are ready for
their floors. and the contractor may enter at once upon said work; arches in
these three stories to be completed on or before Sept. 30. The fourth (attic
story's roof and partition) shall be completed in 30 days after the contractor
has received notice that these stories are in readiness for his material." Held,
that these stipulations for further time imply that there was to be no pecun
iary compensation for delay to plaintiff caused by the other contractors.

At Law. On final hearing.
lflillard & Evans, for plaintiff.
Wallace Heckman, for defendant.

BLODGETT, J. This is a suit to recover an alleged balance claimed to
be due the plaintiff for doing the fire-proofing work upon the building
in the city of Chicago known as the" Art Institute;" the balance in suit
being for extras, or extra work, claimed to have been furnished by the
plaintiff over and above that called for by the contract; plaintiff's claim
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aggregating $3,263, and defendant admitting that there is a balance of
$648 due the plaintiff. .

The main contention in the case is over the construction to be given
the contract. The contract under which the plaintiff' did the fire-proof
ing work upon the building in question was in writing, and bears date
August 30, 1886, in which the plaintiff agrees to do all the fire-proofing
work to be done in the building in question, according to the drawings
and specifications made by Burnham & Root, architects, bearing even date
with the contract, "which said drawings and specifications shall be con
sidered a part of and equally binding with the contract; the work to be
done under the supervision of Burnham & Root, architects, and to be
approved and certified by a certificate in writing under the hand of said
architects." The contract price to be paid the plaintiff for doing this
fire-proofing work upon this building was $13,000, with a reservation
written into the contmct in the following words:

"The party of the first part [defendant] reserves the right to throw out
aIlY part of the work called for on the' bill of quantities,' and from the above
amount to deduct at the rate of charge in said' bill of quantities,' and extra
work shall be charged in accordance with the figures on said' bill of quanti
ties.' "

And in the specifications, which are made a part of the contract, is
the following clause:

"For the several dimensions, the arrangement and construction of said
building, reference will be had by the contractor to the accompanying design
for the work. as made by Burnham &; Ho"t, architects, which design consists
of the followi ng draWings, to-wit, all necessary plans and specil1cations, and
the hereto attached bid and bill of quantities."

It appears from the proof that bids were solicited for doing the work
in question, and that the plaintiff submitted a bid, giving its estimated
quantity of the work and the price therefor in detail, and proposed to do
the entire work for $13,522.62. After some negotiation the plaintiff
deducted from its bid the $522.62, making the contrnct price for the en
tire work the $13,000 mentioned in the written contract, and ns there
was an understanding that any extra work which might be ordered un
der this contract should be done at the same rates mentioned in the bid,
and any work which the defendant might afterwards decide to have omit
ted, w!;ich was called for by the specifications, should be deducted at the
rates figured in the bid, it was deemed convenient to attach these figures,
which accompanied the bid, to the contract, and make them a part of
the same, which was done by the clause which I have quoted from the'
contract and specifications. It is now contended on the part of the plain-·
tiff that the bilI of quantities wm: referred to in the contract and specifi- .
cations as a limitation to the amount of work to be done under the con-·
tract, and that all work not mentioned in this bill of quantities is extra
work, and that plaintiff' is to be paid therefor in addition to the contract
price. In the light of the testimony in the ca~e I do not think the con-'
tract should be so eOl~strued, as it is very evident to me that this aUu-'
sion in the contract and specifications to the bill of quantities is onlv
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done for the purpose of furnishing a basis upon which the price for ex~
tra work, or work which plaintiff should afterwards decide to. omit from
the building, should be computed, and that it was not intended that this
bill of quantities should he a limitation upon or express the exact amount
of work which the plaintiff intended or agreed to do for the $13.000.
The terms of the contract are explicit. The plaintiff agrees to do all the
fire-proofing work upon the building as called for by the drawings and
specifications. The proof shows that before this contract was signed,
and before the plaintiff made its bid for the work, the drawings and
specifications were examined by the plaintiff's agent fully, and the plain
tiff had full opportunity to estimate the entire quantity of work to be .
done; plaintiff's agent at the time he signed the contract having signed
all the drawings and specifications, thereby making them specifically a
part of the contract.

This disposes of all the items involved in the plaintiff's claim except
the items for damage to plaintiff occasioned by the delay on the part of
the other contractors in the construction of the building, whereby the
plaintiff was delayed in his work; and it is claimed it took a longer time
because of items for reconstructing floors, arches, and partitions, which
fell, and had to be rebuilt. In regard to the claim for rebuilding the
arches and partitions which fell, I am satisfied that this necessity arose
from the defective construction of this work on the part of the plaintiff,
as the theory of the plaintiff's witnesses, that the upheaval of the col
umns supporting the building was caused by frost, is, I think, wholly
overthrown by the proof. With regard to the items for delay occasioned
by the want of dispatch on the part of other contractors, the contract
contains this clause:

"Should delay be caused by other contractors to the positive hindrance of
the contractor hereto. a just and proper amount of extra time shall be allowf'd
by the architects, provided it shall have given written notice to said archi
tects at the time of such hindrance or delay."

The specifications state:
"That the first two and three stories are ready for their floors, and the con

tractor may enter at once upon said work; arches in thAse three stories to be
completed on or before September 30th. The fourth (attic story's roof and
partition) shall be completed in 30 days after the contractor has received no
tice that these stories are in readiness for his material."

Taking this clause of the contract and the specifications together, I
construe them to mean this: that, if the plaintiff was delayed by reason
of the tardiness or want of dispatch on the part of the contractors doing
the other classes of work upon the building, it should be entitled to
such further time for the completion of the work as the architects should
allow him; but I do not see that there is any provision that it is enti
tled to pecuniary damages by reason of said delay. Evidently the par
ties anticipated that this contractor, doing only a part of the work, and
that which was largely dependent upon the completion of other classes·
of the work by other contractors, must await the movements of these
other contractors; and it seems to me that the stipulation for further
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time to complete the work in case of delay by other contractors implies
that there is to be no pecuniary compensation for such delay. .

The defendant admits a balance due the plaintiff of $648, but claims
that there are some deductions to be made from that for a fire-place, and
wire-cloth for ceiling of the attic, which were omitted. The proof, how
everf does not furnish me with any standard for the price of these arti
cles omitted, and, as the defendant has not paid this money into court,
there will be a finding in Javor of the plaintiff for the sum of $648, bal
ance admitted to be due, and interest from the commencement of the
suit, and each party will pay its own costs .

.SEESE v. NORTHERN PAC. R. CO.

(Oi1'cuit Court, D. Minnesota. July 16,1889.)

1. Jl,1AsTER AND SERVANT-INJURY TO EMPLOYE-RISKS OF EMPLOYMENT,
Wbere in a suit by a brakeman to recover damages from a railroad com

pany by which he was employed, for an injury received by au alleged defect
ive draw-head on a car. the law as to tbe obligations of defendant, and the
acceptance of risks and the degree of care required of plaintiff, is clearly set
forth in the charge, tbe vcrdict of tbe jury will not be set aside on the ground
tbat no negligence on the part of defendant was shown, wbere tbere was evi
dence tbat the draW-head was sunk four inches, and that the defect was old
and plaintiff did not know of it.

2. EVIDENCE-EXPERT TESTUIO::'Y..
In such case expert testimony of a yard-master that the method of coupling

adopted by plaintiff was careless. dangerous, and not the usual or best way
of coupling, was properly excludtd.

3. MASTER A'ND SERVANT-NEGLIGENCE OF SERVANT.
The defendant introduced in evidence certain rules adopted by it in rela

tion to tbe coupling of cars, prohibiting the lise of the hands for such pur
pose, and ordering the use of a stick or pin. The superiutendent of defend
ant testified that such rules were in use when plaintiff was injured, but could
not testify that they had been sent to the "beads of tbe management of the
yards" where the accident happened. Plaintiff testified that no such rules were
enforced in tbe yards while he was there, and he knew notbing about them.
Held, that it was for the jury to decide whether plaintiff was bound by such
rules, and that they were known to him and violated by him.

At Law. Motion for new trial.
P. D. Larabee and J. C. Bnllit, Jr., for the motion.
E. P. Lane, contra.

NELSON, J. The action is to recover damages for a personal injury.
The plaintiff was employed as a brakeman in the defendant's yard at Min
neapolis, in this district, and while in the act of coupling cars sustained
an injury to his hand, caused by the alleged defective condition of the
draft timber which holds up the draw-head on one of the cars. There
was evidence tending to show that the bolts that go into the dead-wood
were sunk down into the timber and let the draw-head down four inches
or more lower than it should be. There was also evidence tending to
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show the defect was old and not recent, and that the brakeman did not
know of it. The plaintiff was ordered by the foreman in charge of the
gang of yardmen to which he bfllonged to couplea car to the defective one.
There was sufficient evidence of defendant's negligence to be submitted
to the jury. The law given in the charge of C1e court on the trial de
fined clearly the obligation of the defendant, and the acceptance of risks
and degree of care to be exercised by the plaintiff. The jury found for
the plaintiff, and the verdict cannot be disturbed, for the reason urged
by counsel that no negligence of the defendant which caused the injury
is proved. King v. Railroad Co., 14 Fed. Rep. 28l.

It is urged, however, that it was error for the court to exclude expert
testimony in regard to the manner in which the evidence showed the
plaintiff attempted to make the coupling. A yard-master, who had
been in the service of switching and coupling cars for 19 years, was
called as an expert, and the defendant's counsel offered "to prove by the
witness that the method of making a coupling of freight-cars with link
and pin, as were used on this occasion, when the plaintiff was injured,
at the time of day or night when this coupling was attempted to be
made by him, was extremely dangerous and careless and injudicious, and
not the usual or ordinary way or the best way of making a coupling un
der the circumstances." Also, "to prove that the manner in which he
(plaintiff) undertook to make it at the time he received his injury was
an improper way, and a very negligent and careless one, and one that a
man might very naturally expect to receive an injury from; and that it
was not a way in which an expert or careful and judicious person would
undertake to make a coupling at that time." An objection was sustained
to such evidence. I think there was no error in excluding it. Upon
subjects requiring medical knowledge and skill evidence of this charac
ter is given, and the United States supreme court hold that it is not lim
ited to that class of cases either, but is competent upon subjects on
which a jury are not as well able to judge for themselves as is the wit
ness. See Transportation Line v. Hope, 95 U. S. 298. The rule as laid
down by the United States supreme court was elaborated in the supreme
court of Iowa, in a car-coupling case, and is well stated, as follows:

"It does not appear to liS that the qpinion called for pertained to a matter
of skill, science, trade, or the like, upon which experts are permitted to give
opinions. The thing required of plaintiff was care. That it was not exer
cised, was the very point which defendants attempted to establish. * * *
Every employment requires a degree of skill, and there is none in which a de
gree of proficiency may not be obtained by practice. This fact is no ground
for the admission in evidence of the opinions of men engaged in every pur
suit in regard to matters pertaining thereto. * ... * 'fhe pursuit itself
must be considered in determining who may be examined as experts, and we
do not think that the occnpation of brakemen is of such a character as to au
thorizethem to express opinions upon matters pertaining thereto." Hamil
ton v. Railway Co., 36 Iowa, 36. Also MUldowney v. Uail1·oad Co., Id. 472.

The cases cited by defendant's counsel (Propst v. Railway Co., 3 South.
Rep. 764, and Railway Co.. v. Frawley, 9 N. E. Rep. 594) are not in
,conflict with the opinion announced in the Iowa cases.
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Again: The following rule adopted by the defendant company was
offered in evidence, and received:

"Caution as to personal safety. 25. Great care must be exercised by all
persons when coupling cars. Inasmuch as the coupling apparatus of cars or
engines cannot be uniform in style. size, or strength, and is liable to be broken,
and as from various causes it is dangerous to expose between the same the
hands, arms, or persons of those engaged in coupling, all employtis are en
joined, before coupling cars or engint's, to examine so as to know the kind and
condition of the draw-heads, draw-bars, links. and coupling apparatus, and
are prohibited from placing in the train any cal' with a defective coupling until
they have first reported its defective condition to the yard-master or conductor.
Sufficient time is allowed, and may be taken byemployljs in all cases, to make
the examination required. Coupling by hand is st1'ictly prohibited. Use
for guiding the link a stick or pin. Each person having to make couplings
is required to provide a proper implement for the purpose, as above specified.
All persons entering into or remaining in the service of the company are
warned that the business is hazardous, and that in acclJpting or retaining em
ployment they must assume the ordinary risks attt'nding it. Each employe
is expected and required to look aftlJr and be responsible for his own safety,
as well as to exercise the utmost caution to avoid injury to his fellows, espe
cially in the switching of cars, and in all movements of trains. Stepping
upon the front and rear of approaching engines, jumping on or off trains and
f'ngines moving at a high rate of speed, getting between cars in motion to
uncouple them, and all similar imprudencies, are dangerous and in violation
of duty, and a1'e strictly prohibited. Employes are warned that, if they com·
mit them, it will be at their own peril and risk. Employes of every rank and
grade are required to see for themselves, before using them, that the ma
chineryor tools which they are expected to use are in proper condition for
the service required, and, if not, to put them in proper condition, or see that
they are so put, before using them. All will be held resJlonsible accordingly."

The defendant then introduced as a witness the assistant superintend
ent, who testified that the rules were in force at the time that plaintiff
received his injury, and that they were made for the information of the
employes in the operating department, and that they were sent and dis
tributed to the different heads, but could not testify that they were sent
to the "heads of the management of the yards at Minneapolis." The
plaintiff, in rebuttal, testified that the rule with regard to the coupling
of cars in that yard with a stick or pin had never been enforced while
he was there, and that he "never knew anything about the rules what
ever."

It was properly submitted to the jury whether upon the evidence the
plaintiff was bound by the rules, and that they were known to him and
violated. Motion for new trial denied.
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ELECTRICAL ACCUMULATOR CO~ 'D. JULIEN EmCTRIC CO. et ale. /

, . .
(Oircuit Oourt, 8. D. New York. .July 22, 188!J.)

1. PATENTS' FOR INVENTIONS-PRACTICE-REHEARING.

In an action for the infringement of a patent, an unusually faIl and explfcit
notice was given that a disclaimer would in certain contingencies be insisted
upon.. It was.suggested by the proof, and on the hearing comp~ainanteven
went so far as to suggest the form of the disclaimer. It was never intimated
that the record did not sufficiently present the' question. Held, that a rehear'
ing would not be granted defendants to enable them to take additional teg·
timony and contest the complainant's right tQflle a disclaimer upom grounds
not mentioned at the trial.

2. SAME.
A rehearing was also asked for on the ground that the court erred in hold

ing that the patent, as limited by the disclaimer, disclosed invention. for the
reason that the patented device had no advantage over similar devices pro
duced by other means. Several affidavits were presented. none of which stated
any new facts except one. and that was controverted by two affidavits pro
duced by complainant. He!d that. in view of the conflict, and of the facts that
the point had been carefully considered on the trial, and that defendants stren
uously insisted on the right to use complainant's structures. a rehearing
would be denied.

In Equity. On petition for rehearing and demurrer thereto. For
former opinion, see 38 Fed. Rep. 117.

Frederic H. Betts, for complainant.
Thomas W. Osborn and Edmund Wetmore, for defendants.

COXE, J. A rehearing is asked upon"the following principal grounds:
First. The court was in error in holding that the patent, as limited
by the disclaimer, discloses invention; for the reason that an electrode
to which the active material is applied in the form of a paint, paste, or
cement has no advantages over electrodes otherwise mechanically coated.
This proposition the defendants seek to establish by further experiments,
and by the opinions of experts. Second. On the ground of newly-dis
{lovered. evidence. Third. Because the complainant should not have been
permitted to file a disclaimer. When this enormous record was taken
up for examination the court confidently entertained the conviction that
it presented a controversy in which nothing relevant to the art in ques
tion, which human ingenuity and diligence could supply, had been
·omitted, and that no proposition of law or fact, actual or contingent,
which was germane to the subject, had been neglected or unexplained.
Where time and labor have been so lavishly expended, where the pres
-entation of the cause has been so thorough, and where every oppor
tunity has been offered counsel to present their views, the court should
be unusually reluctant to reconsider a conclusion deliberately reached.
The administration of the law will become vexatious and intolerable
if, upon slight pretexts or unsubstantial grounds, parties are permit
ted, because the decision changes to some extent the status of the con
troversy, to try again and again issues which were, or which might
have been, disposed of at the hearing. The notice that a disclaimer
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would, in certain contingencies, be insisted upon, was unusually full
and explicit. It was suggested by the proof, and at the hearing the
defendants were clearly advised, that a disclaimer might be necessary,
the complainant even going so far as to suggest its form. The question
was orally argued. It was again discussed in the learned and compre~

hensive brief submitted by the defendants, and the right to file a dis~

claimer was strenuously controverted. And yet during all this time it
was never intimated-as the facts are now recalled-that the record did
not sufficiently present the question. That position was taken for the
first time after the decision was filed,-nearly five months from the time
that actual notice of the proposed disclaimer was first given. The affi
davits attached to the petition contain the opinion of several scientific
gentlemen to the effect that the first ground for rehearing is well founded.
No new facts are presented, except in one instance, and their verity is
denied by two affiants for the complainant. Moreover, it appears that
upon this proposition the complainant's experts absolutely disagree with
the defendants' experts,-a situation not wholly novel in patent causes.
If, therefore, the application were granted, it is altogether probable that,
after the parties had been put to the trouble and expense of producing
another volume of opinions, the court would be constrained to reach the
same result as before. The very question now presented was at that
time carefully considered. It was thought then, and it is thought now,
that Faure's electrodes have certain characteristics so plain that no sci
entific testimony is necessary to emphasize them, which distinguish them
from preceding structures, and that there is room enough in the art for
his restricted invention, even after giving Mr. Brush full credit for his
experiments. If it be true that Faure's batteries are inferior to or no bet
ter than others, the question naturally suggests itself: Why are not the
defendants content to use the other batteries? The injunction can do
them no harm, and, if they can establish their position before the master,
it is not easy to see how they can be seriously injured by an award of
damages. The anxiety displayed to use Faure's invention is surely in
compatible with the theory that other supports are as good or better than
his. Regarding the Pulvermacher patents, it may well be doubted
whether a sufficient excuse has been presented for not having before of~

fered them in evidence; but, evan wera this otherwise, it is entirely clear
that they contribute no new fact to the art. It is not pretended that
they relate to secondary batteries. What they show as to primary bat
teries was sufficiently demonstrated before. The subsequent patents
granted to Faure may be invalid because of the patent in suit. But,
even were they properly in evidence, it is not easy to see why the patent
in suit should be invalidated or a disclaimer refused because of them.
After an examination of the authorities upon the question of disclaimer,
no precedent is found for the practice now suggested by the defendants.
The usual course has been followed in this cause. The defendants have
had a fair hearing. To open again, in this court, the door of disputa
tion, would he unjust to the complainant. If the defendants deem them
selves aggrieved, their remedy is by appeal. A rehearing is denied.
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SOUTHERN 'WHITE LEAD CO. v. COIT et al.

(Circuit Court, N. D. Illinois. February 20, 1888.)

TRADE-MARKS-WHAT WILI~ BE PnoTEcTED.
A manufacturer of white lead in Chicago will be enjoined from the use of

the words "White Lead, St. Louis," except as to preparations of white lead
manufactured there. such use tending to deceive and defraud the puhlic and
complainant, a manufacturer of lead in St. Louis.

In Equity.
The Southern White Lead Company filed a bill to enjoin W. A. Coit

and others from using the words" St. Louis," with the words" warranted
strictly pure white lead in pure linseed oil," to designate lead which
was not pure, made in Chicago.

Banning & Banning, for complainant.
Fairchild & Blackman, for defendants.

BLODGETT, J., (orally.) This case stands upon precisely the same
facts as the ease of same cOlIlplainant against Cary, decided by Judge
GRESHAM about a year ago, (25' Fed. Rep. 125;) and, in principle, is
on all fours with the case of Association v. Piza, 24 Fed. Rep. 149. The
complainant lIlay therefore prepare a decree in accordance with the prayer
of the bill, enjoining the defendants from the use of the words, Southern
or "South 'Western White Lead, St. Louis," or "Southern White Lead
Co., St. Louis." or "St. Louis," except as to preparations of white lead
manufactured, put up, or sold at St. Louis. The principle involved is
that the defendant's white lead purports to be manufactured in St.
Louis, when in fact it is manufactured in Chicago, and thereby tends to
,deceive and defraud the public and the complainant, who is a manu
facturer of white lead in St. Louis, inasmuch as the defendant's lead is
not pure, and is not made in St. Louis.

MANOHISA v. CARD.

(District Court, D. Squtlt Carolina. July 16, 1889.)

1. SHIPPING-DEMURRAGE.
A steam-ship was chartered to carry baled cotton or other lawful freight,

the loading to be by a stevedore selected by the charterer, at the vessel's ex
pense, and under the master's direction. She was to carry a full load, at
fixed rates. Fifteen days were given for loading, lay days to begin 24 hours
after written notice by the master to the charterer that she was in dock, ready
for loading. On December 17th the master gave the charterer's clerk and
agent proper notice of her readiness, and that the lay days would begin on
the next day. The charterer's witnesses stated that either the master or super-
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cargo said it would be necessary to get phosphate rock for ballast, but the
officers mentioned denied the statement. The charterer provided rock, and
caused it to be loaded as ballast. On the day after the notice was given the
charterer replied to the written notice that the lay days could not begin until
the ballasting was on board. The loading of the rock consumed several days,
when, on December 27th, she began loading her cargo, which was finished
January 17th. The vessel carried water ballast in her tanks, but did not fill
the tank amid·ships, using it for cargo. Held, that as the master had no
power to extend the time for the beginning of the lay days, and it was not
shown that the phosphate rock was necessary to ballast the vessel, the time
engaged in loading rock should not be deducted from the lay days, but de·
murrage should be allowed for the whole time above 15 days.

2. SAME-CARGO.
The charter-party having placed the loading under the master's direction,

and provided that the charterer should not be responsible for stowage. the
latter is not liable for failure to take a full cargo, resulting from defective
stowage,

In Admiralty. Libel for demurrage.
Barker, Gilliland & Fitz.simon.s, for libelant.
J. N. Nathans, for respondent.

SIMONTON, J. The Bremena was chartered by the New York agents
of the owners to Henry Card. The charter-party, dated ~8th Novem
bel', 1888, provided that the ship should go to Charleston, S. C., before
December 31st, and there load for charterer, a full and complete cargo
of cotton in bales, as usually ~hipped, or other lawful merchandise, not
exceeding what she can usually carry. Freight, 13-32 penny sterling
for cotton in square compressed bales. Other goods shipped to bear a
full and fair proportion thereto. The charter-party is part of the plead
ings, and may be referred to when required. The other provisions which
need mention are these: Fifteen days (Sundays and holidays excepted)
are allowed for loading cargo. Lay days to commence 24 hours after
steamer is in dock, declared in all respects ready to receive cargo, her
holds being clear, and written notice given by master to charterer. De
murrage, 6 pence per registered ton. Charterer may provide stevedore
at vessel's expense. Stevedore to load under master's directions. Char
terer not responsible for improper stowage. Such goods only as char
terer may direct shall be received on board any part of the steamer. The
steamer, if requested, to hoist goods on board with her steam-winches.
All liability of the charterer under charter-party to cease when cargo is
shipped; the owner, master, or his agents having an absolute lien on it
for freight, dead freight, and demurrage. The steamer arrived at quar
antine on 15th December. Came to her dock on 16th, (Sunday.) On
17th, Carroll, stevedore, selected by chnrterer, reported, and he and the
master and supercargo walked down to Card's office. There the master
and supercargo had some conversation with the son and partner of Card,
and with his chief clerk, and a notl) was written by one of his clerks,
signed by the master, notifying respondent that the vessel was in dock
ready for cargo, and that the lay days would begin "to-morrow, 18th
inst." The witnesses for respondent say that during this interview the
master of the supercargo said that it was necessary to get 200 tons of
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phosphate rock as ballast.' Both the master and supercargo deny this.
The rock was furnished by charterer. It was found that there was an
excess of some 30 tons. At the request of the master these 30 tons were
returned to the miners, the expense of transportation having been borne
by the ship. On 18th the charterer' replied to the written notice of
the master, "that according to the charter-party the lay days cannot
commence until ballasting is on board, and the steamer then tendered
for cargo." The loading· of the phosphate rock was finished about 24th
or 26th December, and on 27th the steamer, without any further notice,
began to load with cotton. She finished loading a mixed cargo of cot
ton, resin, and staves, on 17th January. If her lay days began on 18th
December, they expired on 4th January. If they began on 27th De
cember, they expired on 14th January. Carroll was in charge as steve
dore the whole time. He says that by delay of the ship in the matter
of steam two days were lost. This was not denied. When the vessel
was ready to clear, an account was made up by respondent, allowing but
one day's demurrage, deducting from the lay days the days on which
steam failed, and all the days consumed in loading rock. The master
took these with him, examined them, brought them back, and settled
on them. The next day he filed a written protest against their correct
ness. The ship carries water ballast inher tanks forward, aft, and amid
ships. When she took in the phosphate rock she did not fill the tank
amid-ships with water, but used it for cargo. The rock paid freight at
ballast.rlltes, 7s. 6d. per ton .. The ordinary freight rates of rock are 24s.
to 27s. per ton. The charterer and the master disputing as to the ac
curacy of the accounts between them, the latter, under threat of a libel,
settled. He I~OW brings suit for13 days' demurrage, and for the de
ficiency in a full and complete carg.o, because of the improper stowage
of the ship.

Demurrage" ' The lay days began 24 hours after notice in writing that
the ship was "in dock ready to receive cargo. This notice was given on
J7th December; The charterer on' 18th December by his letter denied
,that the" lay ,~ays could commence until the ballasting was on board
.and the steamer ,t~~n tendered for cargo." Thisis not the language of
the charter-party ,and in fact the cargo was put in without any. Iurther
tender. There is something connected with this phosphate rock that
has not been devdoped. I have no doubt. that the master and super
cargo expressed adesire for it, and perhaps as ballast. But that it was
to be furnished before the loading began, or that the lay days should
not commonce until all the rock was on board, could not have been con
templated by them. Such a co~.clusion is wholly inconsistent with the
written tender of the ship made .at the. same thne in Mr. Card's office, in
.the handwriting of one of his owp ~lerks, and received without demur~

qualification, or explan~tion by his partner and chief clerk, the very
men who had conversed with the master and supercargo about the rock.
Why was the phosphilte rock aB#:ed. for? Certainly not because it was
absolutely necessary as ballast.. The ship had already her provision for
water ballast. Was it desired as a substitute for water ballast? If so,
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",by? Because it paid freight? This could not influence the master
and supercargo. Every available space for freight in the steamer 11ad'
already been hired to its charterer, and was his. The ship had no con
cern but to put cargo all board, and be paid for it at a rate fixed in the
charter-party. Was phosphate rock put aboard in order to utilize the
water-tank amid-ships for receipt of cargo? Both parties were interested
in this,-the charterer, because it enlarged his freight-room; the mas
ter and supercargo, because it increased the amount of freij.!;ht to be paid.
'Whatever view may be taken of this, there are some facts proved. The
whole freight-room of the ship belonged to the charterer. No merchan
dise could go on board without his consent. He named the stevedore,
and thus secured a witness for this. He was practically the owner of
the ship for the purpose of loading her dming the 15 lay days. He
held under a charter-party with the owners, the terms of which the mas
ter had no power or authority to change. Macl. Shipp. 138. If the
phosphate rock, as ballast, was absolutely necessary to make the sbip
seaworthy, of course the charterer could wait until the ballast was in.
Raymond v. TY8on, 17 How. 53. If, however, it was not necessary; if
it was put in because it paid freight; if it was put in in order to increase
freight-room,-he could have forbidden it. His consent was absolutely
necessary to it. As he did not forbid it, as in fact he furnished the rock
without demur, we must treat him as assenting. More than this, we
must treat it as his act, and the consequence resulting from it he must
bear. Even ifthis be stating the case too strongly against him, the bur
den of proof is on him to show a good reason for postponing loading cot
ton cargo from 18th to 27th December. The contract between him and
the owners of the ship, which, as we have seen, the master could not
vary, provided for the commencement of the lay days 24 hours after
written notice that the ship was ready. That notice was given; the lay
days began. He did not load. The only thing that could eXCUS0 him
is that the ship was not ready. The only reason for believing that she
was not ready is the putting in of phosphate rock. If this was abso
lutely necessary, he is excused. If it was put in for the convenience of
himself or of the ship, or of both, he cannot be excused because the con
sent of the owners to this variance of the contract is not shown. \Vas
the phosphate rock absolutely necessary as ballast? The burden of proof
is on the charterer. It has not been proved.

The rest of the claim is that she carried an insufficient cargo, below
her capacity, and this through defective stowage. There was much tes
timony as to the capacity of the ship, and as to her tonnage, but the
charter-party solves this question. The vessel was to be loaded by a
stevedore selected by the charterer, but paid by the ship, and under the
exclusive direction of the mnster,-the chiuterer not to be responsible
for stowage. If she failed to carry as much as she ought to have done
by reason of bad stowage, the charterer cannot be held. Nothing has
been said' of the settlement. If it was made under a mistake of fact, it
wUl be opened. If it was the result of a change in the terms of the char
ter-party made between the master and the charterer without the knowl·
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edge of his oW1wrs, it is void. Let the clerk estimate the number of
days in excess of the lay days, allowing for the days lost by failure of
steam in the winches, and the consequent demurrage.

Wn.MINGTON TRANSP. Co. v. THE OLD KENSINGTON.

(Di8trict Court, S. D. Cahjornia. July 1, 1889.)

1, SALVAGE-COMPENSATION.
The master of claimant's ship, having discovered that there was fire in the

hold, requested libelant's services in towing herasbore and extinguishin~the
fire, In performing these services libelant employed three tugs, aggregating
$40,000 in value, and a number of men. It appeared that, with the exception
of a small tug about 10 miles distant, libelant's tugs were the only ones within
100 miles, and that they were maintained at an expense of about 1jl6,000 per
month for towage, salvage, etc. The actual value of the services rendered
by libelant and the damage to the property employed was $1,510.41. The value
of the ship was $48,000. and her cargo $23,790. Held, that $4.510.41 salvage
would be allowed.

2. TOWAGE-CONTRACT.
The master of the ship, desiring to put her aground, agreed to pay libel

ant $500 to tow her ashore. When the ship in tow reached a suitable place.
her port anchor was let go, and the tug ordered to go astern and draw the
stern of the ship to the shore, so that she could be secured in that posi
tion, while another of libelant's tugs carried out a kedge anchor. Held, that
the contract of towage did not end when the port anchor was cast. but when
the ship was placed in the proper position to be put aground.

In Admiralty. Libel for salvage.
Milton Andros, for libelant.
Page & Eells, for claimant.

Ross, J. This is a cause of sal vage. That salvage services were ren
dered by libelant is not denied, but the parties are not agreed as to when
such services were commenced, nor as to the amount the libelant should
be awarded~ It appears from the evidence that the ship Old Kensing
ton was, on Sunday, April 7th, lying in the bay of San Pedro with a
cargo of 2,641 tons of coal. The night before the attention of her mas
ter, Capt. Jones, was called to what then appeared to be steam coming
up the ventilator, and hatchway, but it became so much denser the next
morning that he requested the master of two other ships then in the bay
(Capt. Skinner, of the Banduara, and Capt. McRitchie, of the Apaye)
to repair on board and with him examine into the cause. That exam
ination disclosed the fact that what at first appeared to be steam was in
fact smoke, and that there was fire somewhere in the ship; and it was
~hen deemed best to endeavor to smother the fire, and also to make prep
arations for the discharge of the coal so as to reach' the seat of the fire.
Accordingly the captain directed the hatches to be closed, and then went
ashore to arrange with the libelant for the discharge of the cargo. This
was Sunday afternoon, about 2 or 3 o'clock, and, the day making it in
convenient to get the required men together, and the captain not then
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anticipating any immediate danger, he arranged with the libelant for the
sending by the latter of lighters and men the next morning to get the
coal out. The next morning, Monday, libelant sent lighters and men,
and the discharging of the cargo was commenced, the ship's men work
ing in the hold. About 6 o'clock in the morning of that day three of
the ship's pumps were put to work pumping water into her wherever
they could get it, and this, together with the discharging, was continued
as well as possible until midnight, at which time it became impossible
for the men to remain in the hold because of the density of the smoke.
The hatches were therefore again put down and the ship's pumps con
tinued pumping water into the hold during the night. Meanwhile
about 180 tons of coal had been discharged. Early the next morning,
Tuesday, Capt. Jones again requested the advice of Capts. Skinner and
McRitchie, who, after making a survey of the ship, recommended that
she be put aground, and that water be pumped into her hold until the
fire should become extinguished. At this time it was thought, by Capt.
Skinner at least, that the fire was both fore and aft, but an examination
made after the discharge of the cargo showed the seat of the fire to have
been on the starboard side, just abreast of the main mast, where the ceil
ing of the ship was burned through in several places for a space of about
6 feet in width and 16 feet in length and about 25 tons of coal burned
or charred. For the purpose of carrying out the recommendation of
Capts. Skinner and McRitchie, Capt. Jones went on shore about 11 o'clock
on Tuesday morning, and endeavored to arrange with the libelant for the
towing of the ship ashore, and for such other and further services as the
exigencies of the case might demand. The libelant was willing to, and
did, agree with the captain to tow the ship ashore for a stipulated sum,
$500, but would not make any agreement as to compensation for any
other or further services, for the reason that it was impossible to antici
pate what other or further services would be required; but the libelant
was ready and willing to perform such other and further services as should
be needed, and did do so upon the request of the captain of the ship, as
will presently be stated.

Pursuant to the contract for towage, the libelant's tug-boat Warrior
left the Wilmington wharf at about half past 11 o'clock Tuesday morn
ing, reached the ship about 20 minutes to 12, and towed her to the place
which had previously, and after an examination of a chart in the office
of the libelant, been selected for grounding her by Capts. Jones, Skinner,
and McRitchie. In towing the ship to the place thus selected, the captain
of the tug-boat was directed by Capt. Skinner, Capt. Jones remaining on
his ship and making the necessary soundings. When she came to three
and a half fathoms, the port anchor was let go, and it is contended for
the libelant that at this point the towage service ceased. At this time
the ship was lying broadside to the beach, and was still floating. The
Warrior then, by direction of Capt. Skinner, went astern of the ship, and
towed her stern onto the beach, the ship meantime paying out chain,
and the libelant's tug-boat Catalina took out a small kedge anchor, which
Capt. Jones directed to be placed in order to keep the ship straight, with

v.391<'.no.l0-32
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per ~t\3rn on the beach. It is at this point, and:I think rightly, thattb~
claiQlapts contend that the towage service ceased. The purpose had in
view by both parties to the contract of towage was the placing of the ship
aground, and in nojust sense can that service be said to have ended until
the anchors were placed to hold the ship in position. That was accom"
plishe<,l about 3 o'clock in the afternoon of Tuesday. The weather was
then good, the barometer high, and there was but little swell. There
was in the hold of the ship about two and a half feet of water, which had
been put there by the ship's pumps and by two others which had been
sent on board from the Banduara and the Apaye about 9 o'clock of Tues
day. As soon as the ship was grounded and the anchors placed, the
libelant, at the request of Capt. Jones, commenced to pump water into her.
The 'Varrior, except when prevented by the bursting of a hose and the
breaking of her connections, which was occasioned by her surging, and
which interruptions were in all about two hours in duration, continued
to pump until half past 12 Tuesday night, at which time she was ordered
off for the reason that it was not deemed safe, either for herself or the ship,
for her to remain. The ship was on the ground, and the Warrior was on
her starboard side, which was at the time the weather side, and during the
afternoon and evening the swell was such that the 'Varrior parted a num
ber of lines, among them an eight-inch hawser, twice, and two six-inch
lines. Her upper and lower guards were also broken, her bits sprung,
and her upper and lower fenders broken. During the same time one of
the bulwark plates of the ship was crac,ked, a stern chock broken, and
some of her stanchions carried away. The \Varrior was therefore ordered
off, but kept within hailing distance of the ship. The pumps used by the
Warrior were a three-inch syphon, with a rated capacity of 5,000 gallons
per hour, under 40 pounds of steam, which in this instance was increased
to 85 pounds, and which should have increased the capacity about one
third, and a one and a half inch hose connected with the Warrior's don
key-pump, the capacity of which was about 7,000 gallons at the speed
at which it was run, and a small pump which was used during the inter
ruptions referred to. The libelant's tug-boat Falcon went to the aid of
the ship at 6 o'clock Tuesday evening, with a six-inch No. 10 Vanduzen
suction-pump, with a rated capacity of 14,000 gallons an hour. In
this instance the pressure was increased to 85 pounds. She was under
going repairs in the morning, and it was impossible to get her ready be
fore the hour named. She came up on the port side of the ship, and
commenced and, except when interrupted by the breaking of a pipe and
the carrying away of the hose from the coupling, caused by the surg
ing of the tug, continued to pump water into the ship during the whole
of Tuesday night, and until half past 8 o'clock Wednesday morning,
at which time the fire was found to be extinguished, and the pumping
ceased. There was then 15i feet.of water in the ship, and while it is
impossible to determine with any degree of certainty the relative amount
ofwater put there by the' pumps.of the ship and those of the libelant's
tugs, I think from the evidence that there is no doubt that much the
larger quantity was pumped by the latter. The interruptions in the
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pumping of the Falcon lasted from an hour to an hour and a quarter,
during which time the necessary repairs were made by libelant's engineer
by means of fittings and other appliances that he had taken the pr~cau

tion to provide.
While I think the service rendered by the Catalina in taking out and

placing the ship's kedge anchor was a part of the towage service, for which
a specific contract was made, the salvage service ofthe Catalina commenced
before that time. \Vhen Capt. Jones was on shore Tuesday morning, at
his request the libelant placed its superintendent, engineer, blacksmiths,
and men, with the requisite tools and appliances, on board the Catalina,
and sent her ant to aid the ship. The engineer remained in charge of
the pumps of the tugs, but the master of the ship decided that he did
not need the blacksmiths, and they. with the superintendent, returned
to shore, on board the Catalina, about 4 o'clock of Tuesday. As the
Catalina was steaming away the captain of the ship requested the libel
ant's superintendent to send out 35 men to aid in pumping, which was
promptly done by means of the Catalina, and those men worked all of
Tuesday night, pumping and pntting in water by means of buckets.
After the fire was extinguished, the captain of the ship was desirous of
having the water pumped out of her as speedily as possible. He started
the ship's main pump, and portable force pump, and the force pump of
the Apaye, and at his request the Falcon went to San Pedro to get a
pump for the same purpose. She did so, and reached the ship again,
with the pump, about 2 o'clock of \Vednesday. Considerable difficulty
was experienced in making the tug fast and in finding a suitable place
for the pipe, but the pump was gotten to work about 6 o'clock and con
tinued pumping from 10,000 to 11,000 gallons an hour until about
half past 3 o'clock the next morning. The Falcon parted several lines
while thus engaged, occasioned by surging backwards and forwards,
and was in some danger of having her house, smoke-stack, and mast
carried away by one of the yards of the ship, which was cock-billed.
During the afternoon of Wednesday the libelant, at the request of the cap
tain of the ship, sent a lighter along-side; which would not have been
done but for the perilous position of the ship, for the purpose of taking
out coal, and a considerable quantity of coal was thus discharged. 'rhe
lighter was in good condition when this service was commenced, but
was damaged by it so that it leaked, but to what extent does not ap
pear. About 3 o'clock Wednesday night the ship floated, and the pump
ing then ceased. There was then four feet six inches of water in her.
As soon as the chain and anchor were hauled in, to accomplish which
consumed several hours, the ship was towed to her former anchorage by
the Warrior, which she reached about 6 o'clock Thursday morning.
During the time the ship was on the ground she was undoubtedly in a
dangerous position, not only because of the existing fire, but because the
coming on of bad weather might, and almost certainly would, have made
a wreck of her. It is true that during the time she was aground the
barometer was high and the weather was good, and so continued for
some weeks after, -but there was sufficient swell to cause the damage al-
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ready mentioned, and to cause the ship to thump quite heavily; and
during the night of Tuesday the sky was overcast. It also appears from
the evidence that during the month of April severe south-easterly winds
are very rare at San Pedro, but that westerly and south-westedy winds
frequently come up, and sometimes very strong and suddenly; and also
that at times off shore winds cause a heavy swell in that bay. In cases
of this nature there is no standard by which can be absolutely measured
the compensation to which the pllrty rendering the service is entitled.
Each case depends in large measure upon its own circumstances. 'vhile
it is perlectly true that salvage is not a "question pro opere et labore, but
rises to a higher degree, and takes its source in a deeper policy," there
is a broad distinction, as said by Dr. Lushington, "between salvors who
volunteer to go out and salvors who are employed by a ship in distress.
Salvors who volunteer go out at their own risk for the chance of earning
reward, and if not successful they are entitled to nothing, the rule being
that it is success that gives them a title to salvage remuneration. But
if men are engaged to go out to the assistance of a ship in distress they
are to be paid according to their effort, even though the labor and serv
ice may not prove beneficial to the vessel or cargo." The Undaunted, 1
Lush. 90; The Srr.bine, 101 U. S. 390. In the one case the reward should
be more liberal than in the other. Here the services of the libelant were
rendered at the request of the master of the ship, for which it was enti
tled to be paid whether such services were beneficial or not; and although
the services were rendered with promptness and efficiency, there was not
manifested any disposition on the part of the libelant to take any chance
of earning reward, but, on the contrary, it appears that the libelant was
unwilling to send the Falcon to aid the ship unless her master requested
that it be done. Under such circumstances, while the libelant should
be awarded a sum in excess of the actual value of the services rendered
and the actual damage done to its property engaged in the service, and
while such excess should be liberal, it should not, in my judgment, be
measured by that high standard that would control the award had the
services been rendered voluntarily. The proof shows the actual value
of the services rendered by libelant and the actual dilmage done to its

_property engaged in the service to be $1,510.41, which, of course, will
be allowed. The value of the ship was $48,000, and of her cargo and
freight $23,790. The value of the Warrior and Falcon was $30,000
each, and of the Catalina $10,000. These tugs are maintained at San
Pedro for the purpose of rendering towage, salvage, and other services,
at an expense of about $6,000 per month, and, with the exception of a
small tug, the McPherson, at San Diego, which is distant about 100 miles
from San Pedro, and a small tug, the Pelican, at Redondo beach, about
10 miles distant, are, as appears frOli1 the evidence, the only tugs main
tained along the coast between San Diego and San Francisco. Consid
ing all of the facts and circumstances of the case, I think $3,000 over and
above the actual value of the services rendered and the actual damage
done, making in all $4,510.41, isa fair sum to be awarded the libelant,
for which amount, with costs, a decree will be signed.



THE MARIF~

THE NEWTOWN.

BOYES et al. v. THE MARIE.

SAME v. THE NEWTOWN.

(District Court, E. D. New York. July 12,1889.)

50:1

SALVAGE-COMPENSATION-!N.JURY BY FIRE.
An oil steamer, lyil'g on the north side of an OIl-dock, caught fire. Be·

tween her dock and the dock below was a space of 100 feet, and on the south
side of the lower dock lay the bark Deutschland. Along-side the Deutsch
land. and fast to her, was the bark Marie, without cargo, and fast to the Marie
was the barge Newtown, with 800 barrels of petroleum on her deck. The
tug Arrow took hold of the Deutschland and towed her out into the stream,
and with her came the Marie and the Newtown. Neither of the two latter
was injured. If they had beenleft at the pier, they would have been de
stroyed. In the then condition of the tide there was a chance that the ves·
sels could have cast off and drifted clear withont assistance, and several other
tugs besides the Arrow were in the slip ready to assist. The Arrow sus
tained no injury. She was worth $15,000. The Marie was worth about $10"
000, the Newtown $3,000, and her cargo $4,000. The Marie tendered $250,
and the Newtown $100. Held, tbat the tenders were sufficient, but that libel
ants, in addition to the tenders, should recover costs, as there was some
ground to contend for a larger allowance of salvage.

In Admiralty.
Action by Charles 'iV. Boyes and others, to recover salvage compensa

tion for services rendered, against the bark Marie and the barge Newtown
and her cargo.

Wilcox, Ada1ll8 &- Macklin, for libelants.
Wing, Shandy &- Putnam and C. C. Burlingham, for claimants.

BENEDICT, J. These actions are to recover salvage compensation for
services rendered by the steam-tug Arrow to the bark :Marie and the
barge Newtown and cargo, respectively, on the occasion of a fire which
broke out in the steamer Hafis, lying at the oil-docks, on the 11th day
of October, 1888. The steamer Hafis, where the fire first broke out,
lay on the north· side of the pier at the foot of Eleventh street. The bark
Avoca lay on the south side of that pier. The distance between that
pier and the pier below was 100 feet. On the north side of the pier be
low lay the Leopold Schall. On the south side of the pier lay the bark
Deutschland. Along-side the Deutschland, and fast to her, was the
bark :Marie without cargo, and fast to her was the barge Newtown, with
800 barrels of petroleum oil upon her deck. Upon the request of the
Deutschland the steam-tug Arrow took hold of her, and towed her out
of the slip to a place of safety. The :Marie and the Newtown, being
fast to the Deutschland, were towed out with the bark. After being in
this way towed out some two ship's lengths and into the stream, the

1Reported by Edward G. Benedict, Esq., of the New York bar.
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Marie cast off from the Deutschland, and, with the barge, anchored.
Neither the Marie nor the Newtown sustained any injury from the fire.
The wharf at North Tenth street, where these vessels lay, is an open
wharf, under which the ebb-tide was running at the time of the fire.
Between that wharf and the wharf below at foot of Ninth street was a
distance of 276 feet. The wharf at Ninth street was not so long as the
wharf at Tenth street by 103 feet. The fire was a dangerous one. The
bark Ella Vose, which lay on the north side of the pier ~t foot of Tenth
street, and just ahead of the Deutschland, was burned up, and these
vessels would have been burned if they had remained where they were
at the pier.

Two features of the case are important in determining the amount of
salvage proper to be awarded to the Arrow for her services to the Marie
and Newtown. One is that, owing to the distance between the pier foot
of Tenth street and the pier below, there was a chance that the Marie
and the Newtown would have drifted clear of the pier below, and so
have been saved from the fire without assistance from anyone. An
other important feature of the case is that by the time the Arrow arrived
at the Deutschland, as stated, several tugs had arrived, able and willing
to take these vessels into the stream. The Garlick was in the same slip,
the Vigilant followed the Garlick in, another tug came into the same
slip and played water on the Vase. It is evident, therefore, that the
peril to the Marie and Newtown was not great. Neither of them was
on fire, and the weight of the evidence is that at the time of the serv
ices in question the fire had not caught the pier at which they lay.
They were fast to a bark that had a tug able to tow all of them out,
and, as already stated, several other tugs stood ready to take them out
of the slip. The Arrow incurred no substantia~ risk, and her services
required no especial skill, nor any considerable labor. The value of the
Arrow is claimed to be $15,000. The value of the Marie is estimated
by some witnesses at $10,000. The Newtown was worth about $3,000,
and her cargo $4,000. On behalf of the Marie a tender of $250 for the
services rendered by the Arrow was made and refused. Taking into ac
count the fact that the Arrow has been compensated for her services to
the Deutschland, in my opinion the tender was sufficient, and should
have been accepted~ On behalf of the Newtown a tender of $100 was
made for the services rendered by the Arrow to her. In my opinion
this tender.was· sufficient. Decrees for these amounts may be entered,
and I think they may receive their costs, for the reason that there was
some ground to contend for a larger allowance than is made.



THE LABRADOR.

THE LABRADOH.1

MCCALPIN et al. v. THE LABRADOR.

(DiBtrict Court, E. D. New York. July 12,1889.'

SALV AGE-COMPENSATION.
The steam-ship L.. worth $200,000, and having cargo valued at $750,000

aboard. soon after her arrival from sea, in New York bay. caught fire. The
steam-boat R. was employed by the agents of the steam-ship in New York
to go to her aid, At the same time the M.. a steam-tug', valued at $25.000,
which was towing near the place where the steam-ship was lying, aban
doned her tow, went to the L., and began to pump water into her. The
steamer was then beached, and in the course of an hour and a half the fire was
extinguished. After this the M. went to New York to procure a suction
pump, with which she returned and pumped out the steamer. The latter was
not seriously damaged. The fire was in an iron compartment, far removed
from the cargo. and would probably have been confined to that compartment
without the aid of the M. The owners of the steamer paid the R. $4,000.
Held, that the M. should recover $4,500 as salva/l;6.

In Admiralty.
Action by James McCaldin and others for salvage compensation.
Butler, Stillman & Hubbard, for the owners, and Sheppard & Osborne,

for the officers and crew, of the William McCaldin.
Coudert Bro8., for claimant.

BENEDICT, J. This is an action on the part of the owners and crew of
the steam-tug 'William McCaldin to recover salvage compensation for
services rendered to the steam-ship Labrador. The defense set up in the
answer is that the services render€d were mere work and labor, and not
entitled to salvage compensation. The steam-ship Labrador, a passen
ger vessel of the value of $200,000, having on board a cargo of the value
of $750,000, and freight of the value of $9/>00, soon after her arrival
at quarantine from sea caught fire. The fire originated in the drying
room. All efforts on the part of those on board the steamer proving in
sufficient to control the fire, the steam-boat Rescue, a fire-boat belonging
to the Merritt Wrecking Company, was employed by telegraph from the
agents in New York city to go to the steam-ship. About the same time
the fire was discovered by the tug William McCaldin, a new steam-tug,
equipped with powerful pumps for throwing water, valued at $2.5,000,
at the time up in the Kill von Kull engaged in towing a ship to sea.
The McCaldin at once abandoned her tow, and proceeded to the port
side of the Labrador. Her aid was accepted, and she commenced to
throw water into the burning compartment. The Rescue had already
arrived on the starboard side. It had been determined by the officers
of the steamer to beach the steamer, and when the McCaldin arrived the
steamer was proceeding towards Owl's Head for that purpose, with the
Rescue along-side throwing water on the fire. On arrival at Owl's Head

'Reported by Edward G. Benedict, Esq., of the New York bar.
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sbe was at once beacbed, and in course ofan bour and a balf tbe fire was
extinguisbed, water being up to that time thrown upon tbe fire by the
Rescue, the McCaldin, and at tbe last by tbe Fletcher, as well as by
pumps, some of which were worked by hand and some by the donkey
engine belonging to the steam-ship. The ship's company on board num
bered 144 men. When the fire was extinguished the Rescue departed.
The McCaldin also stopped pumping, and went back to New York to
procure a suction-bose, with which she returned, and pumped out of
the steamer the water which had been thrown in her to extinguish the
fire. At high water the steamer came off the mud, and proceeded to
her berth, and thereafter went to sea on her return voyage without re
pairs .. The fire, which, as already stated, broke out in the drying-room,
was confined to the iron compartment in which it originated. In that
compartment it did considerable damage, destroying the wood-work, and
otherwise injuring the vessel. It is impossible, under this state of facts,
to sustain the defense set up in the answer, that the service rendered by
the McCaldin was not salvage, but mere work and labor. The position
was abandoned at the hearing. The only question discussed was as to the
amount of salvage proper to be awarded. The great difference in opin
ion as to the amollnt that should be awarded arises from a difference of
opinion as to the extent of the peril to which the steam-ship and her
valuable cargo were exposed. Upan this point I do not think sufficient
importance has been attached by the advocate for the libelants to the
undisputed fact that the fire occurred in an iron compartment of an iron
steam-ship, far removed from the cargo, to which compartment the fire
would in all human probability have been confined without the aid of
the McCaldin. The steamer herself was in peril, but there was no seri
ous peril of the total loss of the cargo by fire. It was to the danger by
fire that the efforts of the McCaldin were directed. On the other hand,
the evidence makes it plain that the opinion now firmly expressed by
the officers of the steamer that the fire was thoroughly undcr control before
the McCaldin arrived, and that the steam-ship was in no peril, was not
the opinion entertained by them at the time. The protest made a day
or two after the fire shows this, where it says:

'''rhe fire continuing to increase, fearing a fatal issue, I accepted the services
of two fire-boats haVing powerful engines, and I resolved to run the vessel
aground on a mud-bank which was near us. .As soon as we had ascertained
the extent of the fire, the boats had been put out, ready to take off the passen
gers, who had been gathered aft. * * * From 7o'clock in the morning all
danger had completely disappeared, being vigorously attacked by the appli
ances on board. and with the assistance of the fire-boats was extinguished."

The early hour in the morning at which the fire occurred is not with
out importance, and renders it highly probable that, if the McCaldin had
refused her aid, the Rescue would have been left to cope with the fire
alone for two or three hours. The services of the Rescue have been re
warded by the owners of the steamer by the payment of $4,000. In
view of all the circumstances, I am unable to award salvage comven
sation to the McCaldin upon the theory that by her efforts property



THE MARTELLO. 505

of the value of nearly a million dollars was saved from destruction.
Neither am I able to agree with the advocate for the steamer, who, to
quote from Lord STOWELl, in a salvage case, "has taken matters quite
at the freezing point," when he insists that $500 would be a liberal
award to the McCaldin. The payment by the owners of the steamer to
the Rescue of the sum of $4,000 for services no more important than
those rendered by the McCaldin, and which perhaps could not be held to
be services the compensation for which was dependent on success, is
wholly inconsistent with the argument now made in her behalf. I am
unable to see any ground upon which to award to the McCaldin a less
sum than was paid to the Rescue. As I view the case she is entitled to
something more. Taking all the circumstances into consideration, it is
my opinion that $4,500 should be awarded to the McCaldin for her serv
ices on the occasion in question, and she must also recover her costs.

THE 1JAHTELLO.

THE FREDA A. WILLEY.

WILSON et ale v. THE FREDA A. WILLEy.1

(Circuit Court, S. D. New York. July 31, 1889.)

1. COI.I,ISION-bfMODERATE SPEED-STEAMER.
For a steamer whose full speed is 12 knots an hour, and which is near the

entrance to New York harbor, in a thick fog. a speed of 5t to 6 knots per hour
is not the "moderate speed II required by article 22 of the new international
rules.

2. SAME-SAILING VESSEL.
V"here a sailing vessel has a speed of 10 knots an hour, loaded, and requires

4 knots an hour for steerage-way sufficient to give her master thorough con
trol of her to tack, wear, and handle her as occasion might require, a speed of
4 knots an hour near the entrance of New York harbor, in a thick fog. is not
faulty navigation putting her in fault for a collision with a steamer, the ves
sels being on crossing courses.

3. SAME-CHANGE OF COURSE.
In the absence of any indication of the steamer's maneuvers, the master of

the sailing vessel would not have been justified in violating rule 22 by a change
of course.

In Admiralty. Appeal from district court. 34 Fed. Rep. 71.
(1) The Martello is a British steam-ship of 2,439 tons net register, 370

feet in length, 43 feet beam, and 28 feet in depth, owned by the respond
ents and appellants, Charles Henry Wilson and Arthur Wilson, and is

1 Reversing 34 Fed. Rep. 71.
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one of the Wilson Line of steamers pIying between Ne\v York and IIull.
and other foreign ports.

(2) The Martello left her dock in Jersey City on Saturday afternoon,
May 7, 1887, laden with a miscellaneous cargo of merchandise, bound
for Hull, England. The weather Wlls so foggy that she could not go
down the channel, but anchored for the night in Gravesend bay.

(3) The Martello got under way from Gravesend bay about 6 A. M.,

Sunday, May 8, 1887, and started for sea in command of Capt. Francis
E. Jenkins, the senior captain in the New York service of the line, and
in charge of Pilot Joseph Henderson. The weather was thick, but suffi
ciently clear to enable the buoys marking the channel to be seen. She
proceeded down the Swash channel, and thence through Gedney's chan
nel to the sea.

(4) When about half a mile to the westward of the perch and baU
buoy, i. e., about north from the black buoy No.1, her engine was,
stopped for the purpose of slowing the vessel until the pilot could be dis
charged. That being done, the engines were at 7:10 A. M. moved ahead
slow.

(5) At about 40 minutes after discharging the pilot the horn (one
blast) of a sailing vessel was heard Oli the starboard bow. At that time
the captain and third officer were on the bridge, a competent lookout was
in the craw's nest, (about 100 feet abaft the stem ,) the first officer was
on the lookout on the forecastle, and the quartermaster was at the wheel.

(6) At that time the steamer was heading E. S. E., the wind was
about E. by N., blowing a five to six knot breeze. The fog had grown.
denser, and yessels could not be seen over a quarter of a mile away.
The whistle of the steamer had been blown regularly at intervals of thirty
seconds or less, and her speed was about five and one-half to six knots
an hour. Three knots an hour would give her good steerage-way.

(7) About a minute or two after' hearing the horn the officers of the
Martello saw the barkentille Freda A. Willey looming in sight through
the fog.

(8) On April 24, 1887, the barkentille Freda A. Willey left Pensacola
bound through Long Island sound for New Haven, with a cargo of yel
low pine lumber, and on Sunday,. May 8th, about 8 o'clock A. M., she
was bound into the harbor of New York.

(9) The Willey, with all her sails set, can make ten knots an hour.
With the wind as found in the sixth finding, the Willey, if going at less
than four knots an hour, would not have steerage-way sufficient to give
her master thorough control of her to tack, wear,or handle her as occasion
might require.

(10) About 4 A. M. of May 8th she was sailing with her mainsail,
spanker, main stay-sail, upper and lower foretop sails, foretop-gallant sail,
and three jibs. At 5 A. :\1. the wind freshened, and she took in her royal.
At 7 A. M., the wind freshenin~, her foresail was hauled up.

(11) There was on the deck of the Willey before the collision, Cobb,
able seaman, on the lookout; Mathlin, able seaman, at the wheel; Lud
vigsen, second mate, and Willey, captain, about the deck; the rest of the
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-crew were below. She was heading north, close-hauled on the starboard
tack, sounding her horn at intervals of one to two minutes, and making
about four knots an hour.

(12) While thus proceeding. she thrice heard the steam-whistle of a
steamer, answering promptly each time with a single blast of het horn.
At this last signal the Martello appeared in sight, bearing about four
points on the port bow, and a quarter of a mile away.

(13) As soon as the Willey loomed in sight of those on the Martello.
as indicated in the seventh finding, the first officer of the Martello called
-out "Hard a-port," and the lookout reported a vessel on the starboard bow.
The captain immediately ordered the helm hard a-port, and the engines
reversed full speed.

(14) rhe speed of the Martello under a hard a-port helm, and with
engines reversed at full speed, became gradually reduced, and at the time
-of the collision was about two knots an hour.

(15) The place of collision was about H miles about N. by E. from
Sandy Hook light-ship.

(16) As the vessels neared each other, the first officer of the Martello
called out to the barkentine, ,. Luff! Luff all you canl" but his call was
not heard by those on the ·Willey.

(17) From the time of the hearing of the first whistle down to the time
-of the collision, the steamer. except as stated in the sixteenth finding,
gave no signal or indication showing whether her intention was to go
ahead of the barkentine or astern, or even whether she had reversed her
engines. In consequence the Willey held her course, as she was bound to
-do, but the steamer ran into her with great violence, the steamer's stem
,running into the port bow of the barkentine, cutting its way into her keel,
knocking her stem over to starboard, and driving her bow around to the
eastward.

(18) Had the steamer been going at three knots an hour, had she
stopped her engines as soon as she heard the Willey's horn, and reversed
when she sighted the barkentine, she would have stopped short of the
Willey's course.

(19) The master of the barkentine was on deck. He had his vessel
under control. If when the steamer first sighted the barkentine the
master of the latter had been advised that the steamer was starboarding
her wheel, he could have ported, and avoided the collision. If at that
time the steamer had ported her wheel, the barkentine, keeping her
course, would have crossed the steamer's bows in safety. If at that time
the master of the barkentine had been advised that the steamer was re-
versing, he could have ported, and avoided the collision.

CONeI,DslONS OF LAW•

.(1) The Freda A. Willey was free from fault.
(2) The Martello was in fault for proceeding at an excessive rate of

speed in a fog, and is solely responsible for the collision.
(3) There should be a decree for the Freda A. Willey and against the

:Martello in each case, with costs of the district and circuit courts.
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James Thomson, for the Martello, cited:
The Zadok, L. R. 9 Prob. Div.1l4; The State of Alabama, 17 Fed. Rep. 847,

The Europa, 14 Jur. 630; The Vim, 12 Fed. Rep. 906; The Maria Martin,
12 Wall. 31; The Louisiana, 2 Pet. Adm. 271; l'he Continental, 14 Wall. 345;
l'he C. "0. Vanderbilt, Abb. Adm. 361.

Wm. W. Goodrich, for the Willey, cited:
The Hammonia, 11 BIatchf.414; McCabe v. Steam-Ship Co., 31 Fed. Rep.

238; The Nacoochee, 28 Fed. Rep. 462; The Colorado, 91 U. S. 692; The Potts
ville, 12 Fed. Rep. 633; The Pennsylvania, 19 Wall. 133; The Luray, 24
Fed. Rep. 751; The Rhode Island, 17 .Fed. Rep. 554; The John Hopkins, 13
Fed. Rep. 185; The Leland, 19 Fed. Rep. 771; The Elysia, 4 Asp. 540; The
Victol'ia, 3 W. Hob. 49; The Pepperell, Swab. 12; l'he Westphalia, 4 Ben.
404; The Pennland, 23 Fed. Rep. 551; The NOl'them Indiana, 3 Blatchf. 99.

LACOMBE, J., (after stating the findings as above.) This is an appeal
from a decree of the district court, apportioning the damages resulting
from a collision in a fog between the steamer Martello and the barken
tine Freda A. Willey, on May 8, 1887. The colliding vessels were on
crossing courses, and came together nearly at right angles, the steam
er's stem striking the barkentine between her stem and the cat-head.
Both vessels were damaged, and cross-libels were filed. The location of
the collision is fixed by the district judge at one and three-fourth miles
N. by E. from Sandy Hook light-ship. Probably it lies somewhat fur
ther to the eastward. The soundings recorded in the Willey's log seem
to indicate that her' course was-as her captain testifies-about a mile to
the eastward of the light-ship. It is not, however, necessary to determine
this location with precision, and the conclusion of the learned district
judge on that point may be accepted here. The respective speed of the
colliding vessels is the material and controlling fact in the case. Exami
nation of the record has led to the opinion that the conclusion reached by
the district judge, viz., that the steamer was moving at the rate of five and
one-half to six knots, and the barkentine at the rate of four knots, an hour,
is correct. It will not be profitable to enter upon a consideration of the
evidence in detail, in view of his careful and exhaustive discussion of
the various items of proof which-notably in the ca8e of the steamer
led him to that conclusion in the face of the direct testimony of her
officers. Suffice it to say that the Martello's witnesses substantially
agree in giving her a uniform speed from about the time the pilot left
down to the time she reversed upon sighting the Willey. That being
so, the most persuasive arg~ment as to her rate of speed is found in a
comparison of the time which elapsed with the distance traversed be
tween those periods. If the time is' taken as given in the Martello's log,
and the distance as found by the district judge, she must be given a
speed of between fiveund one-hall to six knots an honr; and, if the col
lision occurred further to the eastward, her speed would be even greater.
At any rate, it is plain that a reversal of her engines full speed, ordered
as soon as the Willey came in sight, (7.50 A. M.,) failed to overcome
the forward impetus resulting from her prior rate of speed, and this fail
ure was not promoted or assisted by any improper change of the Wil-



THE MARTELLO. 509

ley's course. As the Martello would have had good steerage-way at three
knots an hour, her speed therefore was not moderate under the decisions,
and for the resulting collision she must beheld to blame.

The district judge has found the Willey in fault (1) for going at too
high a rate of speed, and (2) for failing to check speed after the steam
er's whistle was heard. An effort to check speed by executing the ma
neuverdescribed in the case cited (The Zadok, L. R. 9 Prob. Div.117) would
have brought about a change of course, and she was bound to keep her
course under the twenty-second rule, at least until the existing situation
afforded reasonable assurance that a change would prevent a collision,
otherwise imminent, and would not itself tend to produce the very mis
hap it was intended to avoid. But the existing situation was such that
the master of the Willey could not prudently change her course in time
to be of any service. The district judge so held, and rightly, upon the
proof. The sale question as to the Willey, then, is this: Was her
speed of four knots an hour immoderate, under the existing conditions
of fog, wind, and situation? None of the cases cited in the opinion or
on the argument have gone to that extent. In those where the sailing
vessel was going four knots an hour she was not charged with fault; in
the cases where she was held in fault her speed was five knots or over.
The facts in proof do not show that her speed was too great to admit of
the execution of such maneuvers as the situation in which she found
herself might require. Her captain was on deck, with his vessel under
command. Had the steamer advised him by signal (under nineteenth
rule) or otherwise that she was directing her course to starboard, he
could have kept his course. Had she advised him she was directing
her course to port, or that she was reversing, he could have ported his
wheel, and avoided a collision. For any such indication of the steam
er's maneuvers the '\Tilley's master was on the watch, ready to promptly
respond, and at a speed of four knots an hour a prompt response would
have prevented the accident. In the absence of any such indication,
however, he would not have been justified in violating the twenty-second
rule by a change of course. Nor did the Willey's speed prevent the
Martello from avoiding the collision, because, had the latter been going
at a lowrr rate of speed, had she stopped her engines when she heard
the Willey's horn, and reversed (as she did) when she sighted the bark
entine, she would have stopped short of the Willey's track, whether the
barkentine was going fast or slow. Except to the extent that, if going
slower, the Willey would at 7.50 A. M. have been further down the
coast than the place of collision, her rate of speed cannot be said to
have contributed to the collision, and should not be charged against her
as faulty navigation. The district court held that the Willey "had by
no means brought her speed down to the standard of good steerage-way.
On the contrary, she was going at nearly full speed." In support of
this proposition there was no direct testimony below, and the uncontra~

dicted proof in this court shows that with all her sails set she is a good,
10-knot vessel, loaded, or 12, light, in a nice set of ballast; and that at
less than 4 knots she would not have steerage-way sufficient to give her
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master thorough control of her to tack, wear, and handle her as occa
sion might require. There should be a decree for the Willey and
against the Martello in each case.

L'HOMMEDIEN et al. v. THE MISCHIEF.1

(DistrMt Court, E. D. New York. July 12, 1889.)

COLLISION-VESSEL AT ANCHOR-LIGHTS.
The stearp.-tug Q. had taken a tow up Hunter's Point creek. and, having

landed it in a proper place on the shore. was lying along-side the tow, stern
down the creek, witho\Jtlights, and with over 100 feet of clear water outside
of her. In the early morning the tug M. came up the creek and ran into the
Q., doing the damage sued for. The M. claimed that the absence of lights on
the Q. was the cause. of ~he collision. Held, that under the circumstances
the Q. was not required to have a light, and the M. was responsible for the
collision.

In Admiralty. Action by Samuel L'Hommedien and others for dam
ages by collision.

Wing, Shoudy &; Putnam, for libelants.
Alexander &; Ash, for claimants.

BENEDICT, J. This is an action to recover damages for injuries sus
tained by the steam-tug Quickstep in a collision with the steam-tug Mis
chief, which occurred in Newtown creek, above the first bridge. on the
morning of the 8th of December, 1887. The evidence shows that early
in the morning. and before light, the Quickstep had taken a tow up the
creek. She landed her tow on the Hunter's Point side of the creek, above
the first bridge, at a proper place, and at the time of the collision was
lying still along-side of the boats, with her stern down the river. She
had no lights. While so lying, the Mischief, having got under way below
the bridge, passed up the creek near the Hunter's Point side, and struck
the Quickstep in her stern, doing the damage sued for. The collision oc
curred early in the morning. The testimony leaves it somewhat in doubt
as to whether, at the time of the collision, tlwre was not light enough to
enable the Mischief to see the Quickstep in time to avoid her. Some evi
dence is to the effect that it was light enough to see a man on the other
side of the creek, which was there some 282 feet wide. The only fault on
the part of the Quickstep charged by the answer which deserves considera
tion is that she had no light. I am not aware of any statute which re
quired her to have a light, under the circumstances,-not being in motion,
but moored along-sirle other vessels attached to the shore of Newtown
creek, and with over 100 feet of clear water outside of her. Nor can I
find that an absence of light on the Quickstep caused the collision. The
pilot of the Mischief himself testifies that he saw the Quickstep, but

lReported by Edward G. Benedict, Esq., of the New York bar.



NEW YORK, L. E. & W. R. cb. tI. THE BREAKWATER. 511

thought she was far enough out in the river for him to go inside of her,
and so he changed his course to pass between her and the Hunter's
Point sidE), He immediately discovered his mistake, but it was too late
to enable him to swing the other way before reaching the Quickstep.
His fault consisted in changing his course, instead of stopping his boat
as soon as the Quickstep was discerned, and this fault caused the collis
ion. Let a decree be entered for the libelant, with an order of refer
ence.

'NEW YORK, L. E. & 'V. R. CO. v. THE BREAKWATER.

OLD DO},-II:-UON STEAM-SHIP Co. v. THE PAVONIA.

(District Court, E. D. New York. May 23, 1889.)

COLI,ISlON-BETWEEN STEAMERS-DELAY DI BACKING.
A steam-vessel. which is bound to keep out of the way of another steam

boat, will be held in fault if collision happen through her delay in backing,
where the circumstances of wind and tide and signals exchanged were snffi
cient to have shown her that such backing could not be delayed without risk
of collision.

In Admiralty. Cross-libels for damages by collision.
The steam-ship Breakwater was coming into the :Korth river from sea,

and as she approached her dock hauled in somewhat to the New York
piers. The tide was ebb, and a strong north-west wind was blowing.
When the Breakwater was still several piers below the Pavonia ferry-slip,
the ferry-boat Pavonia was seen coming out of her slip on the New York
shore. The ferry-boat immediately blew one whistle to the Breakwater,
indicating that she would cross the latter's bow, to which signal the
Breakwater agreed by one whistle, and stopped, but did not back until
the ferry-boat had again signaled once, when the steamer reversed. But
the tide and wind carried the ferry-boat somewhat down stream, and the
boats came in collision, the stem of the steamer striking the port side of
the ferry-boat. Cross-libels were filed for the resulting damages.

Wilcox, Adams & Macklin, for the Pavonia.
Owen & Gray, for the Breakwater.

BENEDICT, J. It is proved that the Breakwater, although she stopped
her engine, did not then reverse it. It is also proved that if the engine
of the Breakwater had been reversed as soon as possible after it was
stopped there would have been no collision. The Breakwat€r, having
the ferry-boat on her starboard side, and upon a crossing course, was
bound to do all in her power to avoid striking the ferry-boat as she
crossed. It was in her power to reverse the engine sooner than "he did,
and by so doing to have avoided striking the ferry-boat as she did. The

lReported by Edward G. Benedict, Esq" of the New York bar.
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circ\lmstances of wind and tide and the signals exchanged were sufficient
to show to those in charge of the Breakwater that reversing the engines
of the Breakwater could not be delayed without risk of collision. The
delay that occurred in reversing the engines of the Breakwater was there
fore a fault, and renders the Breakwater responsible for the collision that
occurred. The ferry-boat was guilty of no fault.

SACQUEJ,AND et al. v. THE METEOR.

(Circuit Court, E. D. New York. June 8, 1889.)

SEAMEN-W AGES-CUAHACTER OF SERVICE,
Libelant testified that he was hired by the master of a steam-yacht as mate,

at $50 per month. The master testified that he was only hired as a deck-hand.
at $30. There was no other mate than libelant. During the previous season
he had been promoted from a deck-hand, at $30, to a mate, at $5ll, and as such
served until the end of the season. During the season in controversy it ap
peared that until about three weeks before his discharge he wore a mate's
uniform when visitors were around, bought for him by the master, who ex
plained it by saying that it was necessary to have some one to act as mate to
receive guests. Letters to libelant from the master, authorizing him to em
ploy men, and to keep the work Il;oing, were introduced. When libelant left
he did not apply for mate's wages. Held, that he was only entitled to the
wages of a deck-haud,

In Admiralty. On appeal from the district court, 36 Fed. Rep. 566.
In the circuit court new evidence was introduced to show that libelant

only wore a mate's uniform when visitors were around, and that when
he left he did not apply for extra wages.

Wilcox, Adams & Macklin, for appellant.
Noah Tebbetts, for appellees.

BLATCHFORD, J. I think that, in view ofthe new proofs taken in this
court, and of the whole case, the claim of Sacqueland for a mate's wages
must be disallowed, but that the claim of each of the five persons to
whom the district court allowed $6.75 for board money must be allowed.
As the claimant has succeeded as to the claim of Sacqueland for a mate's
wages, he must recover against Sacqueland the costs of this court; and,
although the claim of Sacqueland, which is disallowed for a mate's wages,
was coupled with the allowed claims for board money, it seems equitable
that costs in the district court should be allowed to those who recover for
board money.
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FARJ,EY V. HILL et al.

(Oircuit Oourt, D. Minnesota. September 13, 1889.)
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CONTRACT--EVIDENCE.
Complainant alleged that he entered into an oral agreement with defend

ants to purchase certain mortgage railroad bouds. to be used in purchasing
the roads on foreclosure. defendants to furnish the requisite funds, and com
plainant to furnish information and assistance. He and a third person, who
did not appear to be interested, testified that the contract was made as al
leged, while one defendant denied it. the other defendant having died before
his testimony could be had. It appeared that at the time of making the al
leged contract, complainant was receiver of the property of one of the roads,
and general manager, under the company. of the other road. He was past 60
years of age, of good reputation. and higbly respected. A large amount of
money would be required to purchase the bonds. none of which. he alleged.
was he to furnish; and. as bearing on defendants' reasons for making bim an
equal partner, claimed that he first originated and suggested tbe scheme to
them, but defendants showed by unsuspected evidence that the scbeme had
been suggested to them about two years before. Complainant did not show
that he had any information on the subject not known to the public. He
and his witness testified that defendants said that they were anxious to have
him interested because of the great change in the road since he had taken
possession thereof, but it appeared that. he knew that defendants were nego
tiating for a purchase of the bonds very soon after he took possession; and
his testimony and that of his witness was inconsistent in other respects. De
fendants purchased the bonds after two years' correspondence, none of
which sbowed that complainant had any interest, and the persons with whom
the negotiations were carried on did not suspect that he was interested, and
his only knowledge of the negotiations was derived from the agents of the
bondholders. After the purchase of the bonds. and before foreclosure. de
fendants. wishing complainant's assistance as receiver, in working one of
the roads, which he was slow to give, applied to the persons from whom they
purchased the bonds to nrge him to take action. Meanwhile he wrote letters
entirely inconsistent with his claim to be a partner of defendants. It also ap
peared that shortly after assuming control of the road, and at a time when,
as he testified, he proposed to enter into the contract with defendants, he can
celed contracts which one of the defendants held with the roads, and which
were very advantageous to defendants and prejudicial to the road. Held,
that the evidence did not show that the contract had ever been made.

In Equity. On bill for accounting.
Beam & Cooke and Hiler H. Horton, for complainant.
Geo. B. You.ng, H. R. Bigelow, 1. V. D. Heard, and M. D. Grover, for

defendant Hill.

BREWER, J. The original bill in this case wa~ filed on Kovember
13, 1880. It alleged a contract, and sought an accounting. An
amended bill having been filed on December 15, 1880, the defendants,
Kittson and Hill, filed a plea thereto, which was sustained in this court
on thp, hearing before Judges THE AT and NELSON. 4 McCrary, 138,14
Fed. Rep. 114. Complainant appealed to the supreme court, and, the
case having been twice argued before that court, the judgment of this
court was reversed, and the case remandpd, with instructions to overrule
the plea, and direct the defendants to answer. 120 U. S. 303, 7 Sup.
et. Rep. 534. Thereafter an answer was filed, testimony has been taken,
and the case argued, and now submitted upon the pleadings and proofs.

v.39F.no.11-33
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The decision of this court,on the plea was to the effect that the contract
alleged in the bill, if made, was one against public policy, and could
not be enforced. The case in the supreme court passed off on a question
of pleading, and the decision there, in no manner settling the question
whether the contract as alleged was one which could be enforced or not,
simply deterrnined that the equities of the bill could not be considered
upon a plea, and that a question of fact put in issue by the plea and rep
lication, found for the complainant, compelled the overruling of the plea.
So, at the end of nine years, the case now comes before me for decision,
with no substantial question of law or fact settled. A brief statement of
the questions presented is this: In 1876, complainant was, by appoint
ment of this court, receiver of the property of the St. Paul & Pacific Rail
way, and also general manager of the lines of the First Division of the
St. Paul & Pacific Railway Company, under the company, and subse
quently under the trustees in certain mortgages in possession thereof.
Several series of mortgage bonds were outstanding, largely owned and
held in Holland. Complainant alleges that he and the defendants, Kitt
son and Hill, entered into an agreement for the purchase of these bonds,
or a majority thereof, and the use of the same in the purchase of the
road in the foreclosures of the mortgages. These defendants were to pro
cure the funds necessary therefor, and the complainant to furnish facts,
information, and assistance. Certain it is that the bonds were purchased
by the defendants, Hill and Kittson, with two associates, foreclosures
consummated, and the railway properties acquired. The question of
fact, then, is whether such an agreement as alleged was entered into, and
the question oflaw, whether, if made, it can now be enforced in a court
of equity.

In reference to the question of fact, it may be premised that the com
plainant, Mr. Farley, and his then assistant in the management of the
roads, Mr. Fishel', testify that an agreement was made substantially as
alleged in the bill, while defendant Hill as positively denies the same.
Defendant Kittson died before his testimony could be taken. Inasmuch
as, according to complainant's testimony, only four 'persons were present
at the making ofthe agreement, namely, Messrs. Farley, Fisher, Hill, and
Kittson, the case, so far as respects the direct testimony rests upon three
witnesses, two affirming and one denying; one of those affirming and
the one denying being pecuniarily interested, and their interests opposed,
while the other affirming has, so far as appears, no direct pecuniary in
terest. This, upon the direct testimony, leaVES the preponderance in
favor of the complainantj but where there is a square contradiction be
tween witnesses of apparent credibility as to a principal fact like this,
the solution is not always reached by a process of mathematics, a mere
counting of the number of witnesses, but often requires a careful exam
ination of all surrounding circumstances. In this case inquiry must be
directed to the inherent probability, under the circumstances surround.
ing the parties, of the making of such an agreement; to the conduct of
the parties prior and subsequent to that time; to any contradictions and
supports which their respective stories may receive from other and un-
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disputed facts ; and to any statements, oral or written,· inconsistent with
their dIrect testimony. The testimony is voluminous, comprising nearly
2,000 printed pages, and ",ith this testimony, in the various ways indi
cated, counsel for the opposing parties have striven to support their re
spective claims. It is not pretended that there was any written contract.
Messrs. Farley and Fisher testify that at an interview which lasted about
two hours the agreement was entered into, and its terms fixed.

Inquiry naturally runs, in the first place, to the situation of' the
parties and the subject-matter or the agreement at the time it is claimed
to have been made, and the. probabilities in view of such situation of
th~ parties entering into such an agreement. Two corporations ex
isted,-one, the St. Paul & Pacific Railway Company; the other, the~

First Division of the S1. Paul & Pacific Company. Each owned a land
grarit. The First Division had two lines completed and in operation,
one, 76 miles in length, known as the "Branch;" and the other 207
miles long, and known. as the" Main Line." The. St. Paul Company had
one line of about 60 miles graded and partly ironed, and another of about
310 miles on which 139 miles was completed. In addition, some 'York
of grading had been done on this last line. So that there was over 400
miles of completed road, several miles partially completed, and a land
grant. These various properties were mortgaged in several mortgages,
amounting inthe aggregate to $28,000,000. Some of the bonds secured
by these mortgages had been taken up in the payment of lands sold, and
possibly all had not been negotiated, but the great bulk of this indebt
edness stood against the property. The stock of the First Division of
the company was mainly owned by Messrs. Litchfield, and of the S1.
Paul Company by the Northern Pacific Railway Company. The bonds
had been largely negotiated in Holland, and these Dutch owners in 1873
appointed a committee to enforce their rights and protect their interests.
This committee appointed J. S. Kennedy & Co., of New York city, as
its agents. In 1873 there was a default in the payment of interest.
Suit was brought in this court at the instance of ~Iessrs. Kennedy & Co.,
and in August, 1873, this complainant was appointed receiver of the St.
Paul Company's properties. He continued as such receiver until the
final foreclosures and snJes in 1879. The First Division Company's
property remained in the possession of the company for some time after
the appointment of Mr. Farley as receiver of the St. Paul Company, Mr.
Becker being the president and person in charge. In 1875 an arrange
ment was made between the stockholders and bondholders of the First
Division Company, by which the directory was constituted in the inter
est of the bondholders, and on March 13, 1876, Mr. Farley took posses
sion of these properties as general manager for the com pany, temporarily,
at least, controlled by the bondholders. The arrangement between the
bondholders and stockholders did not work out as expected, and in Oc
tober, 1876, the trustees in the mortgages took possession, continuing
Mr. Farley as general manager for them. The agreement was made, ac
cording to complainant's testimony, during the year 1876, and while he
was in the possession of the St. Paul Compauy's property as receiver,
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and of the First Division Company's property as general manager. Mr.
Farley was at the time a gentleman past 60 years of age, having spent
most of his active life in the state of Iowa, engaged part of the time in
mercantile enterprises and part in railroad business. Important trustR
had been placed in his hands, and he had so managed these trusts as to
win the confidence of those so placing them. He was selected by Messrs.
Kennedy & Co., who had had experience in railroad matters in Iowa, to
act as receiver of these properties in Minnesota, and their selection was
approved bythe circuit judge of this court, himself a citizen ofIowa, and
doubtless familiar with Mr. Farley's reputation. Now, the agreement
was, as claimed, to purchase the outstanding bonds, or a majority of
them, and, as complainant expresses it, inherit the property at the fore
closure sales. It was Mr. Farley's duty as receiver not merely to pre
serve the property in his hands, but to so manage it as to make it as
productive as possible, and so realize as much as possible for the bond
holders. Is it probable that a man so situated, with his years of expe
rience in railroad foreclosures, and owing such a duty to the bondhold
ers, would enter into a secret arrangement with third parties for the pur
chase of the bonds,-an arrangement which made it for his interest to re
duce the market price of the bonds? Is it probable that such a man
would deliberately cloud the record of his life, and burden the discharge
of official duty with the adverse and potent and ever-pressing weight of
p:-ivate pecuniary interests? The question we are now considering is
not that of his present testimony, but, standing back in the year 1876,
would it then have easily been believed that Mr. Farley had entered into
such a contract? Supposing the situation changed, and in 1876 an ef
fort had been made to remove him from the receivership on the testi
mony of two witnesses that he had made such a contract, he positively
denying the same, would not the court have been slow to believe him
guilty of such a dereliction of duty? Would not the presumption of in
nocence, strengthened by all the weight of a long life of probity, have
borne strongly in his favor? Is the probability any less when it is he
that affirms and another that denies? Nor is this a case where some
merely technical rule is infringed,-something whose wrong only a legal
mind can perceive. The commonest intellect is not too dull to perceive
that such a contract produces a constant conflict between duty and pri
vate interests. Officially it was his duty to improve the property, and
increase the value of the bondsj as a proposed purchaser it was his inter
est to deteriorate the property, and decreaf'e the value of the bonds. So
I affirm that all the probabilities make against the story of the contract.

Again, looking further into the contract, it appears that complainant
was to furnish no money and assum~ no pecuniary risk, all of the money
to be furnished or procured by Messrs. Hill and Kittson, his contribution
being limited to information, advice, f'nd assistance. Now, the scheme
was no trifle, and could not be carried into effect without large sums of
money. A majority of twenty-eight millions of bonds cannot be bought
for a song, even if they are sold at a large disconnt. In fact the prices
at which they were bought ranged from 13~ to 75 per cent. Now, it
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is common experience that, when undertakings are entered into in which
large sums ofmoney are needed, the men who furnish the money and as
sume the pecuniary risks take the lion's share of the profits, and the one
who furnishes none must be a very potent factor in carrying into success
the undertaking before he receives an equal share. And here may well
be quoted the exact language used by the parties, as testified to by Mr.
Fisher:

"Mr. Farley told Mr. Kittson that he had no money. He said: •I have no
money, Mr. Kittson.' Mr. Kittson said: • We do not want you to furnish
any money.' Mr. Hill says: • Certainly not.' Then Mr. Hill explained how
they would get the money. He wt'nt ovel' the thing again,-about Mr.
Smith, and his relations, etc., with Mr. Stephen, the president of the Bank of
Montreal; and it was through that channel ~hat they were going to get the
money. Then Mr. Kittson says: • We will furnish the money, Mr. Farley.
We don't want any money from YOIl. What Wt' want of you is your judg
ment and advice, and we will attend to the rest of it.' "

And to the same effect, though not so fully in detail, is the testimony
of the complainant himself. This leads us to inquire what, according
to complainant's account, was the consideration, and what were the in
ducements which led to this promise of an equal interest? It is claimed
that complainant originated the scheme; that he was possessed of infor
mation not belonging to defendants in respect to the properties, their
incumbrances, the holders of the bonds, and the prices at which they
could be obtained, and had means and facilities for aiding in the nego
tiations, not accessible to the defendants; that he had acquired a large
reputation as a railroad manager, which rendered his connection with
the project one of value. Both complainant and Mr. Fisher, in their
account of the various interviews which led up to the agreement, and
the one in which the agn~ement was consummated, picture themselves
as originating the enterprise,-as first suggesting it to defimdants,-and
the latter as having or pretending to have their attention called for the
first time to the matter. So that the complainant would have it that
the defEmdants, realizing that he was the originator of the scheme, felt
themselves under a sort of moral obligation to take him in as an equal
partner. As against this suggestion of reasons and considerations, the
defendants show by testimony independent of themselves, and which is
not open to suspicion, that in 1873 and 1874-more than two years be
fore complainant claims to have suggested the scheme-Donald A. Srnith,
the representative of the H udsoll Bay Company's interests in this coun
try, anxious to have a line of railroad extended northward and in the
direction of his com pany's property, had his attention called to this in
complete line from S1. Paul northward towards that property; that at
his instance Messrs. Hill and Kittson made investigations as to the situ
atio!l of the railroad, its proslJeets and ineulIl brances, and that the ac
quisitioll of this property was by the defendants a matter of consulta
tion and consideration in connection with Donald A. Smith for a couple
of years beJ'ore complainant says he suggested the matter. It is not pre
temled that during these years any definite scheme as to the acquisition
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of this property was determined upon between these parties; and for
that matter complainant does not pretend that in the interviews between
himself and defendants a definite plan of acquisition was determined
upon, but simply that the bonds were to be acquired and the purchasers
to inherit the property at the foreclosure sale. It is strange that the de
fendants, who for two years had been considering the matter, and had
availed themselves of the opportunities furnished by the records of the
courts to ascertain the amount of the incumbrances, the residence of the
Dutch committee, and the number of bonds held by it, whose business
relations in a transportation way with the railroads enabled them to be
come fully acquainted with their condition, and whose attention had
been directed to them by one who had a manifest interest as the rep
resentative of the Hudson Bay Oompany, should pretend to be, as com
plainant and Mr. Fisher assert, entirely ignorant, and act as though the
shggestion was then first made to them. They certainly were not igno
rant of the situation, and it is hard to believe that they pretended to be.
Neither is any matter shown by complainant, of which he had knowl
edge, which was not a matter of public knowledge through the records
of the court, and easily ascertainable from those records, and bond trans
actions and reports at a bank whose cashier was of Hill a special and
intimate friend. To think for a moment that the picture drawn by the
complainant of the magnificent scheme first unfolded before the aston
ished eyes of the defendants of the acquisition of the bonds, and through
them of the railroad property, is, in view of the overwhelming testi
mony, most absurd.

As complainant did not first suggest the idea to defendants, as he was
not possessed of information unknown to them, the further inquiry
arises whether he had acquired such a reputation as a railroad manager
as would lead defendants to divide the profits without sharing the risks
with him, and here the question of the time at which the agreement
was made becomes important. In their first testimony complainant
and Mr. Fisher located the interviews, preliminary and final, in the months
of August and September, 1876. Between the original and final inter
view much time elapsed. Oomplainant says: "From time to time,
running through a good many weeks, Mr. Hill and Mr. Kittson contin
ued to talk to me about this matter of purchasing the bonds;" and testi
fies that the interviews took place in August and September. Mr. Fisher
shows that the time between the first and final interview must have been
some weeks. He locates the first interview in August, saying that it
was hot weather, and the final interview in September, when cold weather
had begun, and when they were having a little fire. The complain
ant also volunteered this testimony, saying that he did not know whether
it was important or unimportant, as transpiring at the first interview
between himself and defendants:

"Mr. Kittson said: 'Mr. Farley, you are receiver under the court of one
of these lines of road, and general manager of the other line under the trus
tees in possession, and, in order to succeed in tbis enterprise, it would be best
for you not to be known in it, for here are the Litchfields and Mr. Bigelow



FARLEY V. HILL. 519

and Mr. Becker fighting for the possession of the property, '~-as he called it
'fighting.' It was in the law business for the possession of the property.
If it was known by these parties that you are interested in the purchase of
the bonds, these parties would go into court, and ask for your removal; and
in that event I wouldn't give a dollar for the whole thing.' Upon a moment's
reflection, I thonght Mr. Kittson was right about it, and then and there, with
Mr. Hill, Mr. Fisher, and myself, it was sacredly agreed- (Objected to.)
Qnestion. State what was said by the parties. Answer. Mr. Kittson and myself
agreed that that was the best plan to pursue; and Mr. Fisher, as a matter
of course, had nothing to do with it, and Mr. Hill didn't object to it,-thought
maybe it was a good thing. That was a very sacred point with Mr. Kittson
clear through the whole transaction. He lool,ed at it as very important."

Mr. Fisher also testified that defendant Kittson used this language:
"Mv recollection is that Mr. Kittson said that Mr. Farlev- I wouldn't be

positive about the exact words, whether he said he had niade a great change
in the property, or whether he said he had improved the propert.Y,-but that
is the substance of it; that he noticed a change in the management; and my
recollection is that Mr. Kittson also said: 'Between you and I, I didn't have
much confidence in the former manal!ement.' I think Mr. Kittson said some
thing likE: that also. I wouldn't undertake to give the exact words."

Now, Mr. Farley did not take possession under the trustees until Octo
ber, 1876. He did take possession under the company in March, 1876,
and, assuming that the language of the complainant was used through an
inadvertence or a mere mistake of mernorv, and that the reference was to
possession under the company, it shows that the conversation could not
have been earlier than March 13th; and according to Mr. Fisher it was
long after possession taken in March, and after M1'. Farley had made a
great change in the property. Now, after this testimony had all been
given with these particularities of date and weather and remarks, it
appeared that in the latter part of March and the first part of April,
which was immediately after Mr. Farley took possession as manager, Mr.
Barnes, one of the finn of Kennedy & Co., and the president of the First
Division Company under the arrangement between the stock and bond
holders, visited St. Paul, to look after the property. And it further ap
peared from the complainant's own letter of' June 3, 1876, that prior to
that time the defendants had had a conversation with Mr. Barnes in ref~

erence to the purchase of these bonds, and that the conversation was so
long prior thereto that the defendants were beginning to be worried in
respect to the matter. This is his language:

"N. W. Kitson is geting anxions about the Big Operation o/Geting con
trol of 1st Div. Also Extension Lines. He can get the money. What do
you think can be done. you have his proposition in your Memory. I would
again say to you I think there is a big thing in the Main Line :3 and 6 milion
Bonds at their present Selling price. Yours &c. J. P. :FAltLEY."

This shows beyond any reasonable doubt that in March or April, and
when M1'. Barnes was in St. Paul, defendants had to the knowledge of
the complainant been talking to him as a representative of the Dutch
committee in respect to the purchase of these bonds. ""Vhat shall be
said, therefore, as to the suggestion that Mr. Kittson was anxious that
Mr. Farley be interested because of the great change he had wrought in
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the property since his possession? What of the statement of Mr. Fisher
that the first conversation was during excessively warm 'weather, and the
final one weeks afterwards, when it had begun to turn cool, and they had
fires?

Again, as appears from the above, it is incontestable that in the early
part of 1876 defendants, Hill and Kittson, had some negotiations with
the agent of the Dutch committee in reference to the purchase of the
bonds. The final agreement for the purchase by the defendants, Hill
and Kittson, with George Stephen and Donald A. Smith, was dated the
13th of March, 1878, and signed by the members of the Dutch commit
tee on April 6, 1878. During theBe two years at least two written prop
ositions or offers passed from Hill and Kittson to the Dutch committee,
and negotiations, both by letter and telegram and orally, were carried on
between these four parties and Kennedy & Co., the agents of the Dutch
committee. During all these negotiations not a scrap of writing appears
which shows that Mr. Farley had any interest. I'Ieither the Dutch com
mittee nor their agents knew that he was or claimed to be an associate.
Messrs. Smith and Stephen, actively engaged in the negotiations, fre
quently communicating with Hill and Kittson, (with interests as between
themselves understood, and finally settled by contract in ''Y'iting,) nei
ther knew nor suspected that Mr. Farley was in any way int"ested; and
all the information which he had in reference to the transactions seems
to have been acquired from Kennedy & Co., who had selected him as their
representative in Minnesota. and from communications which they sent
through him to Messrs. Hill and Kittson. Such ignorance on the part
of these various gentlemen is, to my mind, strangely inconsistent with
the existence of the alleged relation between complainant and defendants.

Again, after the final execution of the contract between the four asso
ciates and the Dutch committee in the spring of 1878, more than a year
elapsed before the consummation of the transaction and the foreclosure
sales in the spring of 1879. During this time, and in execution of the
contract, the associates agreed to complete some unfinished portions of
the road, and, to do this, orders of the court and the active co-operation
of Mr. Farley as receiver were requisite. Mr. Farley seems to have been
reluctant and slow, and the associates were frequently seeking through
Kennedy & Co. to urge and accelerate his action. How inconsistent this
is with the idea that all the while there was a partnership arrangement
between him and Hill and Kittson. If he knew that he was a partner,
and they knew he was a partner, would not their communications have
been directly to him, and would anything more have been needed than
a mere suggestion from them to him? Further than this, on February
22, 1879, after the contract had been executed between the associates
and the Dutch committee, and the matter was corning on to final con
summation, Mr. Farley writes this letter to Messrs. Kennedy & Co.:

"1 have j'our confidential favour 18th for which 1 am under many Obliga
tions. 1 would be pleased to have YOllr understanding of the contract as to
the Number of Bonds of each lsue Mpss. Hill & Kitson and their assosiates
I<re undel' obligation to take under the arrangement. You will understand
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the Drift of my Inquiries. It has been more than intimated to me that Mess.
H. & K. u:ould be pleased to make me interested in there Shares of what
may result from this trade in order to have me help them work the matter
through in Minnesota, cat'e for tile property, &c, My judgement is, some
of these Bonds is cheap at the price named, and others very much higher
than I would pay. Yours &c. J. P. FARLEY."

To which Mr. Kennedy, on February 25th, sent this reply:
"We think it will pay you to take an interest with K. & H. and we are

glad to hf'ar that they have offered it to you. The purchase has now been
concluded; we have so advised the comIDlttee at Amsterdam by cable to
day, and it will be publicly announced there to-morrow morning."

On May 23d of that year complainant writes to John S. Barnes this
letter:

"Since the election of Bigelow & Galusha as Directors in the New Com
pany, Men of no Money, railroad experience or lntluences, And myself left
out in the cold, I am forced to the conclusion that My time and claims on
the st. Paul & Pacijio is Short, I did expect better thin.rJs of Hill and Kitt
son. I had a talk with Jim Hill last Knight, He disclaims any intention on
his part to ignore my Claims, but he is such a LyeI' can't believe him. It is a
matter of astonishment t" every person in St. Paul to spe the way Jim han
dles Mr. Stephens. He is notoriously known to be the higpst lier in the
state. Mr. Kitson has told me time and again that Jim Hill was the worst
man he ever saw. Gpham, P, H. Kelly, Thompson and in fact every citizen
in St. Paul if they would Speak their Sentiments wOllld all tell the same
story. You Must Not blame Me if I should try to get e'cen with Jim Hill
before I leave he1'e. "

And on May 29th, to ]\;[1'. Kennedy, this letter:
"YonI' letter 26th reached me this morning; fortunately we had just made

arrangements to send the Car to Chicago with Mr. Smith and Lord Elveston.
1 bope it will reach there in time for you and YOllr party. Pressing Business
compells me to be absent a few days. I have had some sharp talk with Mr.
Hill. If he Persists in hi8 Present c.e to Iynol'e all my ulaims to Share
in the hmwIlT8 or pTofit to wine small degree, He may have cause to Regret
it, I hope to be back early next Week."

It is impossible, in my mind, to reconcile the statements in those let
ters with the idea that all the while there was a subsisting and recog
nized agreement for an equal share in the enterprise. No man who was
an equal piP'tner would taJk in respect to his associates and the transac
tion in the way Mr. Farley does in these letters. If there were nothing
else in this case to invalidate his claim to a contract for an equal share
with the defendants, these letters would stand, in my mind, as a con
vincing answer thereto.

Another matter, earlier than these letters, also deserves notice. At
the time Mr. Farley took possession under the company as general man
ager, Mr. Hill, or the firm of which he wasa member, had two contracts
with the railroad company which were claimed to be very profitable to
the contractors and disadvantageous to the company, Within a few
weeks after taking control, Mr. Farley canceled these contracts. The
later testimony of Messrs. Farley and Fisher necessarily locates the date
of the agreement close to the time of Mr. Farley's taking possession.
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His inconceivable that Mr. Farley, having entered into, or proposing
to enter into, an agreement with Messrs. Hill and Kitt50n for the pur
diase of these bonds, should cancel contracts supposed to be beneficial
to one ofhis associates. If he thought the contracts were injurious to
the cOll1panyis interests, his interest in the purchase of the bonds at as
Iowa price as possible would have compelled a continuance of the con
tracts with whomsoever they were made. And his new relations with
:Mr. Hill as an associate would in like manner tempt to forbear offend
ing hinl by canceling so beneficial a contract.

The length to which I have already extended this opinion forbids my
notice of other matters, such as the discrepancy between the facts as al
leged in this bill, and those stated in the petition filed in 1879, in a case
in the state court, which the supreme court of the state held insufliciem
to make a cause of action, (Farley v. Kittson, 6 N. W. Rep. 450;) the tes
timony of plaintiff and "Mr Fisher as to a conversation with Mr. Kittson
in respect to a new'spaper article in February, 1878, which, when shown
to be impossible by the absence of Mr. Kittson in New Orleans, they
attempted to connect with a prior newspaper article in the previous fall;
and the conversations had in the presence of the judge of this court, in
the presence of 111'. Farley l after the execution of the agreement to pur
chase between Mr. Hill and his associates and the Dutch committee,
each of which makes against the claim of an alleged agreement. There
are many of these maUers, some of them trifling, it may be, but by their
very multitude carrying conviction. The surroundings are potent against
the truth of complainant's claim. Very likely many of the things testi
fied to by Messrs. Farley and Fisher were said by Messrs. Hill and Kitt
son to them. Their business relations were such that they were often
brought in contact, and doubtless had frequent conversations; but I doubt
not that whatever they have truthfully said were the gathered fragments
.of many talks,-mere di~jecta membra. I cannot believe from the testi
mony that at any time the complainant and the defendants had that full
distinct talk which complainant and Mr. Fisher testified to, or that there
was ever a definite coming together of the minds of the parties in refer
ence to an agreement for the purchase of these bonds. In other words,
I think that Mr. Farley, as a receiver, did not fail in his official duty,
and, although such conclusion carries an imputation upon his recollec
tion or veracity as a witness, it sustains his integrity as an officer. The
contract as set forth in complainant's bill was never, in my judgment,
·entered into, and a decree must be entered dismissing the bill.
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CRAWFORD v. EDGER'l'ON.

(Oircuit Court, n. Indiana. June 14.1889.)
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1. EQUJTY-AcCOUNTING-CONDITIONAT~ SAT,E.
Plaintiff bought of defendant certain standing timber. to cut into hoops, to

be paid for at a certain fixed time. There was a dispute as to tbe measure
ment, plaintiff claiming that he had paid for all timber cut. Defendant re
plevied certain hoops, alleging they had not heen paid for. and, on judgment
in his favor, plaintiff, having sold the hoops, paid defendant their value, and
sued defendant for the amount paid in excess of the balance alleged by plain
tiff to be due. Held. that the money paid to defendant took the place of the
property, and was subject to the same remedies, and plaintiff was entitled to
an accounting.

ll. ESTOPPEL-By JUDG:MENT.
The judgment in replevin did not estop plaintiff from prosecuting such an

action.

In Equity. Bill for an accounting.
On the 29th of August, 1878, the complainant and one Crandall en

tered into a contract with the defendant, the provisions of which, mate
rial to an understanding of the case, are these:

"(1) For the consideration and upon the conditions hereinafter expressed,
said E. agrees to sell and license said C. & C. to cut and make into hoops and
remove from his land * * * the black ash trees suitable for racked hoops;
said timber to be all cut, worked up, and removed from the land as rapidly as
reasonably practicable, and within four years from the first day of Sept., 1878.
(2) Said C. & C. are to pay said E. for said ash hoop timber one dollar and
forty cents per 1,000 feet of timber cut, suitable fOl' hoops, log measure; and
all the black ash timber that it is practicable to use shall be taken as it runs,
and is to be worked up and accurately measnred, and a correct account and
statement of all measurement is to be kept and rendered to said E. upon his
demand, * * * it being nnderstood and agreed that the entire amount
of timber cut on said land for hoops shall be fully paid for on or before Sept.
1st, 1882; and all timber got out and not paid for shall be and rtmain the
property of said E. until paid for. (3) In consideration of the agreement
and license aforesaid, said C. & C. agree forthwith to commence and prose
cute to completion, and complete by the first day of January, 1880, a good
and suitable tram-road; [on said land,] *. * * and said C. &C. areto have
the free use of said tram-road to execute the purposes of this contract until
said Sept. 1st, 1882, and for one year thereafter, in safar as the use of the
same may not interfere with the use by said E. of his land and timber,
* * *" "(6) Default in performance or violation of any of the terms of this
contract by said C. & C. shall work a forfeIture thereof by them at the option
of said Edgerton, and entitle him to full indemnity in damages. * * *".

Additional facts appear in the opinion.
A. A. Chapin and T. E. Ellison, for complainant.
R. C. Bell and S. L. Morris, for defendant.

'1NOODS, J. The original contract between the parties is not simply a
license, but an agreement by Edgerton to sell (as well as license the pur
chasers to cut, etc.) "the black ash trees suitable for racked hoops,"
upon the described land, "to be all cut, worked up, and removed from



524 FEDERAL REPORTER, vol. 39.

the land as rapidly as reasonably practicable, and within four years
from the 1st day of September, A. D. 1878." And by the force of the
clause in respect to the use of the tram-road, the time for removal, it
is clear, was extended to September 1, 1883. The sale. however, was
not absolute, but upon condition that the title of the timber, though
cut and worked up, should remain in Edgerton "until paid for." A
further plain effect of the agreement is that it shows a sale of all the
timber on the land suitable for raeked hoops, and, while Crawford and
Crandall perhaps had no right to cut after September 1, 1882, they were
bound to cut it all before that date, and remove it within a year there
after, and for a failure either to cut or remove, or both, Edgerton might
have claimed damages, if any resulted. He could probably, by consent
ing to an extension of time for cutting and removing, have insisted
upon payment for all timber left standing, as if it had been cut within
the stipulated time. In other w'Jrds, notwithstanding the expiration of
the time, he might have insisted that all the timber embraced in the
contract should be paid for at the stipulated price, and, if he suffered
damage by the purchaser's delay to cut and remove, might have claimed
that also. To say the least, the right to cut continued until September
1, 1882, and all efforts before that date to declare a forfeiture of the
contract were unfounded and nugatory.

The merits of the ease, in my judgment, after carefully reading all
the evidence, including letters and suggestions of counsel, are in a
small compass. There was a dispute between the parties in respect to
the rule of measurement, Crawford and Crnndall claiming Doyle's rule,
and Edgerton insisting upon Scribner's. By Doyle's rule, the timber
cut and removed had been paid for; but by Scribner's, 150,500 feet had
not been paid for. Edgerton replevied a quantity of hoops, valued at
$843; and at the trial, under the instructions of the court, there was a
finding for Edgerton upon the theory that Scribner's rule was the true
rule, and consequently, the timber in the hoops not having been paid
for, the title of the hoops and the right of possession were in Edgerton,
and he had a verdict for the return of the property or the payment of

,its value, assessed at the sum stated. Crawford and Crandall, having
sold the hoops, paid into court or to Mr. Edgerton their value, and
brought this action, after demand, for the recovery of the excess over the
amount due and unpaid to Edgerton for the timber. If, in pursuance
of the judgment in replevin, Crawford and Crandall had returned the
property, it is, I suppose, beyond dispute that, upon payment of the
balance due Mr. Edgerton, they would have been entitled to retake posses
sion; and my judgment is that the money paid upon the judgment took
the place of the property, and was subject to the same rights and rem
edies. The judgment settled nothing to the contrary, and constitutes
no estoppel against an inquiry into the facts and to an adjudication ac
cording to the equities of the case. Any hailee or trustee, entitled to
.the possession of property, securities, or money, lllay recover from the
owner, who has taken unlawful possession, the money or property or
value thereof if converted, but after such recovery it i8 clear that the
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rights and the title of the bailee or trustee, as against the owner, would
be the same as if there had never been occasion for such action and the
judgment never rendered. Decree for plaintiff.

GEST v. PACKWOOD et al., (ABELL, Intervenor.)

(Oircuit Oourt. D. Oregon. August 5, 1889.)

1. MORTGAGES-AGREEMENT FOR SECURITY.
A written agreement for security on certain property for the payment of a

debt is in equity a mortgage, and will be enforced as such against all parties
to the agreement, and those who have notice of it,

2. SAME-LEASE AS MORTGAGE-RIGHTS OF PARTIES.
R. gave his notes to C. & P. in payment on the purchase of a mining ditch

and grounds, and agreed in writing with them that, if such notes were not
paid when due, he would reconvey the property to them as security for their
payment. The notes not being paid. R. gave C. & p, a lease of the property,
with a right to apply the net profits and proceeds from year to year on these
notes. Held (a) that, the agreement to give security being in equity a mort
gage, the lease, with a pledge of the rents and profits, was accepted as a ful
fillment of the agreement, and the agreement and lease, taken together, cre
ated a continuous lien on the property in favor of the payee of the notes or
his assigns from the date of the agreement; (b) that the assignment of the
rents and profits of the property to the lessees for the payment of the notes
created a lien on the body of the property, which, in case tbe rents and profits
are insufficient to pay the same, may be enforced in equity; (c) during the
possession under this lease the lessees were not authorized to charge the
property with the expense of operating or improving it, and, if the expendi
tures in anyone year exceeded the receipts, such excess was their personal
deht.

3. EQUITy-STATUTE OFLIMI'l'ATIONS.
In the consideration of purely equitable rights and titles courts of equity

are not governed by the statute of limitations.

4. FEDERAL COURTS-JURISDICTION-CITIZENSHIP-VENDEE OF EQUI'l'ABI,E IN
TEREST.

The sale of an equitable interest in land is not the mere assignment of a
right of action thereahout, and in a suit in a national court by the vendee, to
establish his right therein, it is not material what the citizenship of his ven
dor is.

5. SAME-PARTIES-JUDGMENT IN STATE COURT.
The plaintiff in a decree in a state court, given in a suit to enforce the lien

of a mortgage on real property, is a proper party to a suit in a national court
to enforce an alleged prior lien on the same property, and in such suit the
validity and effect of such mortgage and decree may be inquired into, and
determined as an original question.

(Syllabus by the Oourt.)

In Equity. For former report, see 34 Fed. Rep. 368.
Zem 8now, for plaintiff and Abell, intervenor.
CharlesP. Heald, for defendant Grover.
Sidney Dell, for defendant Packwood.
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DEADY, 1.. This case was heard on the bill and supplemental bill of
the plaintiff Gest, the cross-bill of the intervenor, Abell, and the answerE'
thereto of the defendants Packwood, Grover, and Emma B. Carter, and
sundry stipulations as to matters of fact. From these it appears that on
February 15, 1873, the Eldorado ditch, and certain mining property
connected therewith, situated in Baker county, Or., and then owned by
the Malheur & Burnt River Consolidated Ditch & Mining Company, and
hereafter called herein the "Malheur Company," was sold to T. J. Carter
and W. H. Packwood for $43,000, on two judgments obtained on May
20, 1872, in the circuit court of the state for said county,-the one by
C. M. Carter, for $20,330.77, and before that date assigned to T. J.
Carter, and the other by Packwood, for $17,362.18; in the aggregate,
$37,692.95.

A certificate of sale was given by the sheriff to the purchasers, in which
the property is designated as the "Eldorado Ditch." "particularly de
scribed as follows: Commencing at or near Malheur City, Shasta mining
district, Baker county, Oregon, and extending to the North fork of Burnt
river, via Kuntz creek, Deer creek, Rock creek, East Camp creek, 'Vest
Camp creek, Bull's run, and Coyote creek, together with all the water
rights and franchises thereunto belonging, or in anywise appertaining
thereto;" and on May 23, 1873, at Baker City, the purchasers assigned
said certificate to Arthur Rice, by the following indorsement. written over
their hands and seals: "For value received, and in accordance with an
agreement of even date herewith, W(J hereby assign the within certificate
of sale to Arthur Rice." Said ditch was then about 80 miles in length,
and had a capacity of about 1,200 miner's inches of water.

On the same day an agreement-the one referred to in the assignment
~was made by Carter, Packwood, and Rice, over their hands and seals,
in the presence of two witnesses, in which, after reciting the recovery of
the judgments aforesaid, the sale of the Malheur Company's property
thereon, and the confirmation thereof, it is stated that Carter and Pack
wood have sold and bargained, and by these presents do hereby sell,
bargain, and convey, unto "Rice, the certificate of such sale;" that in
consideration thereof Rice."agrees to execute and deliver." to Carter and
Packwood certain promissory notes, aggregating in amount $29,700, in
dorsed by Clark, Layton & Co., and payable as follows: To Carter, fOUT

notes, one for $8,000, one for $4,000, and two for $3,000 each, to become
due .on the 23d of August, September, October, and November, 1873,
respectively; to Packwood; four notes, one for $2,500, one for $3,500,
one for $3,000, and one for $2,700, to become due on the 1st of July, Oc
tober, and December, 1873, and March, 1874, respectively; that"Clark,
Layton & Co. shall also indorse and acknowledge themselves bound by
the terms of this agreement;" and that" in case of the non-payment of
any of said note.s" said Rice "shall reconvey" the property to Carter and
Packwood, "by good and sufficient conveyance, to be held as security
for the payment of said notes."

On the same day the notes were made, indorsed, and delivered as pro
vided in the agreement, and an indorsement made on the latter and
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signed by Clark, Layton & Co. to the effect that they wer~ the indorsel's
of the notes, and" acknowledge the binding force oBhe wHhiIl agreement'
upon us, as such indorsers." . '

In all this transaction it appears that Rice was acting for Clark, Layton
& Co., as well as himself, and that at the date of the assignment of the
certificate and sale of the property to Rice he paid Carter and Packwood
on account thereof, in addition to the notes given as aforesaid, $10,000
in cash.

On July 21, 1873, no redemption having been made from theexecu
tion sale to Carter and Packwood, they wrongfuHy, and without the
knowledge or consent of Rice, obtained the sheriff's deed to the property,
which fact coming afterwards to the knowledge of Rice, he had the exe
cution of said agreetl1ent on December 11, 1873, duly proved by the oath
of a subscribing witness thereto, and on the 15th of the same month the
agreement was duly recorded in the record of "Leases and Agreements"
for said county; and on December 3, 1874, he caused the certificate of
sale to be duly recorded in the record of" Sheriff's Certificates" for said
county.

On the execution of the agreement of May 23, 1873, Rice went into
the possession of the property, and operated it openly and notoriously
until May 4, 1874, and improved and enlarged the same at a cost of
near $1.5,000.

On May 4, 1874, a large portion of the indebtedness evidenced by the
promissory notes mentioned in the agreement of May 23, 1873, being
unpaid, Rice and Clark, Layton & Co. of the first part, and Carter and
Packwood of the second part, for the purpose of further securing the
payment of the unpaid portion of said notes and other indebtedness of
said Malheur Company, and establishing certain priorities in the pay
ment thereof, made an agreement, in which it was recited, wrongfully,
however, that the parties of the second part were then "the owners in
fee" of the property in question; and also that on May 23, 1873, they
agreed to sell the same to the parties of the first part for the consideration
therein mentioned, and "delivered the possession" thereof to them, and
that the parties of the second part were to convey the property to the
parties of the first part on the payment of said notes; that the latter, "in
addition to the possessory title to said ditch property under said agree
ment" of 1873, have other mines and property in the vicinity, and par
ticularly described in Schedule A, annexed hereto.

It is then stated in the agreement that, in consideration ofthe premises
and the covenants of the parties of the second part, the parties of the
first part "hereby demise, let, lease, and surrender possession, and by
thei;le presents have demised, let, leased, and surrendered the possession,
to the parties of the second part, of all of said property, to have and to
hold the same from the date hereof, during the ensuing year, and from
year to year thereafter; until the notes and d~mands, debts and judg
ments, hereinafter mentioned shall have been paid, the parties of the sec
ond part yielding and paying, as rent therefor, the net proceeds and
profits of water sales from said ditches, and proceeds and profits of the
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workings or sales of said mining grounds,to be accounted for monthly
on a gold coin basis during the mining season," to J. W. Virtue, as trus
tee,. who shall apply the same on the debts due to the parties of the sec
ond part and others, as set forth in Schedule B, annexed to the agree
ment; that when said debts are paid by said "rents, proceeds, and prof~

its," or otherwise, by the parties of the first part, the "lease shall deter
mine," and the parties of the second part will surrender the possession
of the property, and convey their interest in the same, to the parties of
the first part.

Then follow, among others, clauses to the following effect: The party
of the second part will construct a ditch from Eldorado ditch to the Mid
dle fork of Burnt river, a distance of about six miles, with a capacity
of about 300 inches of water, this extension to be made "as soon as snow
goes off~ and the cost to be considered a part of the expenses of operating
said ditch this season," and, "when finished, to be considered a per
manent improvement of Eldorado ditch, to inure to the benefit of the
parties that are or may be entitled to said ditch property;" that the par
ties of the second part" shall use due skill, diligence, and economy" in
operating said property, and" may be allowed a superintendent's salary
not exceeding $2,000 per annum, to be considered as a part of the ex
penses of operating the property during the lease;" that if any of the
debts mentioned in Schedule B, as due T. J. Carter, W. H. Packwood,
J. )V. Virtue, and J. A. Packwood, have passed to other parties, and the
parties of the first part are forced to pay them * * * in any other
manner than out of the rents and profits and proceeds of the property
herein mentioned, * * * the trustee shall apply the said rents and
profits coming into his hands to reimburse the parties of the first part
for such amount so paid * * * at the time and in the order set forth
in said Schedule B; that the parties of the first part do not assume the
payment" of said debts "in any other manner than out of said net rents,
profits, and proceeds of said property, as fast as the same may accrue in
the hands of the trustee."

Carter ~nd Packwood went into possession under this agreement, and
operated the d~tch until 1880, when Carter died, and the possession and
operation of the property was continued by Packwood until the appoint
ment of a receiver on May 9, 1887.
. On November 2, 1878, this suit was commenced by the plaintiff, Gest,
who is a citizen of Illinois, and by sufficient mesne conveyances was then
and now is the successor in interest of Rice & Clark, Layton & Co., against
Carter and Packwood, for an accounting, and a conveyal1ce of the legal
title of the property wrongfully obtained from them by the sheriff.

Subsequently; on March 31, 1879, the plaintiff, by leave of the court,
amended his bill, so as to make L. F. Grover, William S. Ladd, and
W. J. Leatherwood, parties defendant, with appropriate allegations and
prayers, to the end !hat a certain rllortgage on the property then held by
Grover, and two judgments held by Ladd and Leatherwood, respectively,
against Carter, might be declared of no effect as against the right and in
tere~t of the plaintiff in the property. In due time the bill was taken



GEST V. PACKWOOD. 529

- $ 3.500 00
2,951 34

for.confessed as against these defendants. Carter and Packwood answered,
fLdinitting the allegations of the bill generally, but alleging that the sher
i.ff's deed was made to them without solicitation, because "they were the
purchasers of the property," and stating an account, from which it ap
pears that the expenditures incurred in the operation of the property and
the construction of the extensions to the ditch largely exceeded the re
ceipts; and thereupon the case rested until the appointment of the re
ceiver. On January 31, 1888, Henry C. Abell, who is a citizen of Illi
nois, intervened, by leave of the court, and filed a cross-bill, setting up
that he was the owner of the notes numbered :J. and 2 in Schedule B, for
$3,000 each, made in 1873, and payable to Carter on October 23 and
November 23, 1873, respectively; and alleging that as such owner he
had the first lien on the corpns of the property for their payment, which
he asked might be enforced. On January 21, 1888, the suit was re
vived against Emma B. Carter, the widow and successor in interest of T.
J. Carter, who answered, admitting the allegations of the bill, and sub
mitting herself to the judgment of the court.

By the answers of Packwood to the bill and cross-bill it appears that
during the period he was in possession the expenditures exceeded the re
ceipts by $36,586.51, for which sum he claims a first lien on the prop
erty. It also appears that some of this expenditure was caused by the
construction of new or extension ditches, and that in the year 1874, when
the extension to the Middle fork of Burnt river was made, as provided
in the agreement of that year, the receipts were $12,235.48, while the
deficit was $15,036.74. And it also appears that in the years 1876,
1878, and 1879'the receipts exceeded the expenditures by $828.17,
$5,001.04, and $"2,842.66, respectively, or $8,671.87 in the aggregate.

Before the making of the agreement of 1874, the note for $2,500 men
tioned in the agreement of 1873, and payable to Packwood on July 1st
of that year, was paid by Gest's predecessors in interest, and since the
making ofthe same and before the commencement of this suit they paid
on the notes given in 1873, and set out and numbered in Schedule B, as
follows:
No.3, to Packwood, due October 1, 1873,
No.4," "($3,000,)" December 1, 1873, -

No.6, to Virtue, due October 23, 1873, 
No. 15, to Carter, .. August 20, 1873,
No. 16, .. " "($4,000) 8eptember 23, 1873,

Total amount paid, •

$ 6,451 34
2,200 00
8,000 00
1,500 00

- $18,151 34

Soon after the delivery of the notes to Carter and Packwood, under the
agreement of 1873, and before the making of that of 1874, Carter in
dorsed the notes now held by Abell, and numbered 1 and 2 in Schedule
B, and delivered them to his brother, C. M. Carter, on account of his
indebtedness to the latter, who thereupon indorsed the same, and deliv
ered them to the First National Bank of this city as security for advances

v.39F.no.1l-34
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then and to be made, where they were held and remained until they were
transferred to Abell for a valuable consideration, in November, 1886, in
dorsed in blank by T. J. and C. M. Carter. On July 6, 1887, C. M.
Carter was adjudged a bankrupt in the United States district court for
this district, and by the order of said court the interest ofsaid Carter in
said notes was released to said bank on account of the indebtednesf> of the
former to the latter, then amounting to $8,200, with interest. Prior to
Carter being adjudged a bankrupt, and after the transfer of the notes to
the bank, Carter assigned his interest therein to Grover, subject to the
right of the bank, and so notified the latter.

On January 4, 1874, T. J. Carter conveyed his interest in the undi
vided half of the property to his brother, C. 1\1. Carter, by a deed of quit
claim, as security for an antecedent debt of $30,000, evidenced by his
note of that date, payable in one year thereafter, with interest at 1 per
centum per month, which mortgage was duly recorded on April 17 , 1874.
C.1\1. Carter took said mortgage with knowledge of the agreement of May
23, 1873, and the possession of the property by Rice thereunder. On
April 17, 1876, C. 1\1. Carter assigned this note and mortgage to his
brother-in-law, L. F. Grover, in payment of an antecedent debt of $6,700,
who took the same with the like knowledge of Rice's interest in and pos
session of the property that his assignor had.

On February 8, 1879, Grover brought suit in the state circuit court
for Baker county to enforce the payment of said note by the sale of the
mortgagor's interest in said property, wherein, on May 19, 1879, he ob
tained a decree against T. J. Carter for the amount of the note and in
terest, which decree was therein declared to be a lien. on the premises
from the date of the mortgage. The sale of the prope~y on this decree
was enjoined by order of this court on July 21, 1879.

On October 21, 1887, the defendant Grover, by leave of the court,
filed a plea to the bill, to the effect that he is a bona fide purchaser for a
valuable consideration without notice, and an answer in support thereof.
On argument the plea was held bad. because the consideration between
Carter and Carter and the latter and Grover was only an antecedent debt,
and the quitclaim to Grover's assignor was notice to him and his assigns
that he purchased nothing but what his vendor had. 34 Fed. Rep.
368.

Grover then had leave to answer over, but the answer contains noth
ing material beyond what was in the plea and answer, except the statute
of limitations, which will be noticed hereafter.

Packwood admits the case made in the bill and cross-bill, so far as
the execution of the two agreements and the making and delivery of the
several notes thereunder are concerned, and the transfer of those num
bered 1 and 2 in Schedule B to the plaintiff in the cross-bill of Abell.
But he contends that the agreement of 1874 created a trust of which he
and Carter were the trustees, and Rice and Clark, Layton & Co. the ben
eficiaries; that as such trustees they had a right to charge the property
with the necessary cost of operating it, and that the excess of expendi.
tures so incurred over receipts are a first lien on the property. On this
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theory they seem to have incurred indebtedness right and left, and to
have been trusted by the public without stint.

But there is nothing in the nature of the transaction nor in the lan
guage of the instrument that gives any countenance to this proposition.
The agreement is a lease in which Carter and Packwood are the lessees,
and Rice and Clark, Layton & Co. are the lessors. The lessees agree to
pay the lessors, as rent for the property, "monthly, during the mining
season," the net profits and proceeds of the property. It is styled a
"lease" in the body of the writing, and the operative words "hereby
demise, let, lease, and surrender possession," are those of a lease. It
is not only a "lease," but only a lease "from year to year," to con
tinue, indeed, until certain debts are paid by the rent, at the option
of the lessees. Therefore the deficit which the lessees have made in the
operation of this property is their personal indebtedness, and they alone
are responsible for it. The remedy of the lessees, if they found t.hey
could not operate the property with profit or without going in debt,
was to surrender it to the lessors, which they were at liberty to do
at the end of any year after it came into their posssession. But as
long as they operated it each year's operations stood by itself. If there
was any profit, the lessees were bound to pay it over to Virtue, the trus
tee for the lessors, "month by month, during the mining season" of each
year. The surplns of one year cannot be applied on the deficit of an
other. The deficit of 1874, even if cansed by the construction of the
extension of the ditch that year, must be borne by the lessees. True,
they were authorized to make this extension by the agreement of 1874,
and provision was made therein that the cost of such construction should
be considered a part of the expenses of operation for that year. The
necessary implication from this limitation, as well as the manifest pur
pose and intent of the whole contract, is that the lessees were not au
thorized to make any other extension of the ditch at the expense of the
receipts or proceeds of the property, and this only from the receipts of
that year.

It follows that the surplus of receipts over expenditures in the years
1876, 1878, and 1879, amounting to $8,671.87, are net profits, and
should have been paid over to the trustee and applied on the notes of
the lessors, as provided in tht" agreement of 1874. And for the pur
poses of this case equity will consider that done which should have
been done. This surplus will then be treated as having been applied on
the notes first due, but still in the hands of Packwood or Carter. To
apply it on notes previously assigned by them, as notes 1 and 2, would
give them the benefit of it twice. Having already appropriated this
surplus to their own use they can only be made to account for it by a~

plying it on such of the notes as have not been assigned. These are
notes 4 and 5, payable to Packwood, December 1,1873, and March 1,
1874, respectively. On note 4 the sum of $2,951.34 was paid by Gest's
predecessors in interest, leaving $38.66 due thereon. Note 5 is for
$2,700, which makes $2,738.66, plus the interest thereon. The sur
plus applied in payment of this amount as and when it accrued will
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much more than satisfy it. The amount due on these notes, less the
payment on 4, must therefore be considered paid at the time this sur
plus llccrued, and should have been paid over to the trustee.

This leaves notes 1 and 2 unpaid in the hands of Abell, for which he
claims the first lien on the property. Gest, a" the successor in interest
of Rice and Clark, Layton & Co., also claims a lien on the property for
the sum of $20,651.34, plU8 interest at the rate of 10 per centum
thereon from the date of the filing of the bill, which is the sum thereto
fore paid by said Rice and Clark, Layton & Co., on notes 3, 4, 6, 15,
and 16, under the clause in the agreement of 1874 providing, in effect,
that, if they paid any of these notes otherwise than from the rent of the
property, they should be subrogated to the rights of the creditors thus
paid, and be reimbursed out of the net profits and proceeds, according
to the priority of the debt thus paid.

By the purchase of the property at the sale on execution, Carter and
Packwood acquired an estate or interest in the premises which could be
sold and passed to others. Page v. RogeTs, 31 Cal. 305. Unless re
deemed within the time prescribed by statute, they were entitled to a
conveyance of the legal title to the property, and in the mean time were
entitled to the possession thereof. Compo of 1887, §§ 304, 307.

The agreement of 1873, together with the formal assignment of the
certificate of sale, and the possession taken thereund.er, was in legal
effect a sale of this property, with a complete right in the vendee Rice
to demand and have the sheriff's deed thereto in place of the vendors.
Page v. RogeTs, snpm. The purchaser at an executio,n sale may assign
or dispose of his right thereunder, and it is the duty of the officer to
make and deliver a deed to the property accordingly. Voorhees v. Bank,
10 Pet. 479, 1 McLean, 226.

By the wrongful conduct of the vendors they obtained the sheriff's
deed, instead of the vendee. But equity will treat them as mere trus
tees of the legal title thereby acquired, for t.he benefit of the latter.

It was the evident intention of the parties to the agreement of 1873
that the notes given thereunder for the purchase price of the property
should be secured by a lien thereon. To this end it is provided that in
case of the non-payment of any of them the property shall be reeon
veyed to the vendors, "to be held as security for the payment of the
same." Nor was it to be <. reconveyed" absolutely, but only as "a seCll
rity for the payment of the notes."

The contemplated contingency actually happened. Only the first note
was paid when it became due; and the agreement of 1874, which fol
lowed, was the reconveyance or security, which the parties finally con
cluded to give and take. The provision in the agreement of 1873 was,
in effect, a contract for a mortgage,-that the property should in some
way be returned to the vendors asa security for the payment of the
notes,-and the lease of 1874 was the fulfillment thereof.

As against the vendee the vendors had a lien on this property for the
payment of these notes from the time of their delivery to them, which
equity will treat as a mortgage. As was said byl\1r. Justice STORY, in
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Flagg v.Mann, 2 Sum. 533: "If a transaction resolves itself into a secu
rity,-whatever may be its form,-it is in equity a mortgage." To the
same eftectis 1 Jones,Mortg. § 168 etseq.; and 3 Porn. Eq. JUl'. §§ 1235,
1237. The instances and illustrations given by Pomeroy "sh,)w," as he
says, (section 1237,) "that the form is immaterial if the intent appears
to"make any identified property a security for the fulfillment of an obli
gation."

The agreement of 1874 does not abrogate or destroy that of 1873, or
anything that was done under it, nor does it profess to. Notwithstand
ing the misrecitals in the former, the vendees under the latter still act and
are treated as the practical owners of the property, and lease the same
to the vendors, as a means of furnishing the security for the payment
of the notes contemplated in the agreement of 1873. That security con
sisted of the possession of the 'property, with a right to operate it, and
through the instrumentality of the trustee, Virtue, to apply the rents
coming to the lessors to the payment of the notes in the order set forth
in Schedule B. The one agreement is an addition to and fulfillment of
the other, and they must be construed and have effect as i:n pari materia.

This security, as bargained for in the agreement of 1873, and fur
nished by that of 1874, was intended for the payment of the notes into
whosever's hands they might come. It was given for the benefit of the
notes, and not that of Carter and Packwood, or any other person, only
as and while they were the holders of them. Phelan v. Olney, 6 Cal. 478;
Pattison v. Httll, 9 Cow. 747; Grattan v. Wiggins, 23 Cal. 30.

On the transfer of any of the notes the security bargained for in the
agreement of 1873 followed it as an incident of the debt, and, when the
security was formally furnished by the agreement of 1874, it followed
the notes in the hands of third persons in the order prescribed in Sched
ule B, unless indorsed without recourse, even if they were ignorant of
its existence. U. S. v. Hodge, 6 How. 279.

The security bargained for in the agreement of 1873 was the recon
veyance of the property sold, for the purchase price of which the notes
were given. The security actually given by the agreement of 1874 was
a lease from year to year, with a pledge of the net profits and proceeds
of the property until the debts were thereby paid. This was a continu
ing pledge, so far as the lessees were concerned, as long as anyone of the
notes wa~ unpaid. And in equity it will be considered, if necessary for
the security or payment of the notes, as a pledge of the corptt8 of the
property.

"An assignment of the rents and profits of land as security for a debt
is another mode of creating an equitable lien on the land in favor of
.the assignee; and the assignment of a lease by way of security produces
the same effect." 3 Pom. Eq..Jur. § 1237. In £;0 parte Wills, 1 Yes.
Jr. 162, Lord 'l'HUHLOW, in speaking of an assignment of rents and profits
as a security, said: "It is an odd way of conveying, but it amounts to
an equitable lien." See 2 Story, Eg. JUl'. §§ 1064, 1064a; 1 Jones,
~lortg. §§ 162, 171; Insnrance Co. v. Stephens, (Utah,) 15 Pac. Rep. 253.

In the latter case it was held that where a writing provided certain ad-
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\'ances made to a mining company should be repaid out of "the rents,.
issues, and profits," and the same were not sufficient for that purpose, a
suit might be maintained to subject the mining property itself to a lien
for the payment of such advances.

This case is strongly in point. It appears that the mining ground on
which the profits of this ditch depends is substantially disposed of and
worked out; that the ditch itself has been allowed to fall into disuse and
decay, and the profits derived therefrom cannot be made to pay the in
terest on the schedule debts.

It follows that Abell is entitled to enforce this lien against the prop
erty so far as may be necessary to secure the payment of notes 1 and 2,
now held by him. And Gest, as the successor in interest of Rice and
Clark, Layton & Co., has a lien on the property for the reimbursement
of the amount paid by them on notes 3, 4, 6, 15, and 16 of the Sched
ule B.

Except as to note 6, for $2,200, which was payable to Virtue, October
23, 1873, and was not mentioned in the agreement of 1873, the mort
gage to C. M. Carter is subordinate to this lien. It is subsequent in
point of time to the agreement of 1873, and must be postponed to the
lien and security thereby cre.nted. But it is claimed that the agreement
of 1873 was superseded by that of 1874, and the security provided by
the latter substituted for the former, by which means the mortgage to
Carter became the prior lien.

In my judgment there was no gap bEitween the operation of the two
agreements so as to give priority to the mortgage over the latter. The
security for the payment of the notes was bargained and provided for in
the agreement of 1873, which equity will treat as a mortgage. By the
agreement of 1874 this bargain was completed by the creation of a spe
cific security on the property, namely, a lease of the same with the right
to apply, through a trustee, the rent in payment of the notes. There'
was no instant of the intervening time in which the lien was not in ex
istence; and the agreement of 1874 did not create it, but only gave it
specific form, and provided means for its discharge. The agreement of
1873 was, as now appears, duly proved and admitted to record before
the execution of the mortgage; besides which the mortgagee had actual
notice of the agreement of 1873, and the possession of the vendors un
der it; and his assignee, Grover, had the same notice.

But, the mortgage having been both taken and assigned for an ante
cedent debt, neither the mortgagee nor his assignee is a purchaser for a
valuable consideration. Admitting, for the present, that the record of
the agreement of 1873 was unauthorized, (Gest v. Packwood, 34 Fed. Rep.
371 ,) this circumstance is sufficient in itself to postpone the mortgage to
the equities arising under the agreement of 1873, and recognized and
provided for in that of 1874, in javor of the notes mentioned in the for
mer, while in the hands of anyone except the mortgagor, (Bank v. Bates,
120 U. S. 556, 7 Sup. Ct. Rep. 679;) and, the mortgage having been
made by deed of quitclaim, the mortgagee and assignee thereby had no
tice that they only took what was left in 1'. J. Carter to convey, (Baker
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v. Woodward, 12 01'.10,6 Pac. Rep. 173.) This was nothing but the,
dry legal title to the undivided half of the property, which in equity he
held as trustee for his prior vendees under the agreement of 1873. See
Gest v. Packwood, 34 Fed. Rep. 368, where this subject is considered at
length on the plea of Grover to the bill.

And now it is said that this court has no jurisdiction over the Carter
mortgage, because it has become merged in the decree of the state cir
(mit court for the county of Baker, and thereby become a valid lien on
this property from the date of its execution. The argument in support
of this proposition seems to be based on the fact that section 720 of the
Revised Statutes prohibits this court from granting a writ of injunction
"to stay proceedings in any court of a state," except in bankruptcy pro
ceedings. The decree in the state court was given by default. None
()f the parties to this suit, except Carter, were parties to that, and are
not bound by the decree therein. This is not a suit to stay proceedings
in the state court. The proceedings in that court were commenced after
this suit was begun, and have long since terminated, unless the sale of
the property by the sheriff is a part of such proceedin~s, within the
meaning of the statute, which is not admitted. The sheriff and the de
fendant Grover appear to have been eIljoined at an early day in the case,
without objection, from making any sale of the premises under the de
eree of the state court. But the owner of the mortgage, and the plaintiff
in the decree for its enforcement, or his assignee or vendee, if the decree
had been assigned or the property sold thereon, is a proper party to this
suit, in which the validity and effect of the mortgage and decree may be
inquired into and determined as between the parties hereto, without
staying proceedings in the state court.

The decree of the state court, as against the persons who were not par
ties to the suit therein, is of no more force or effect than the mortgage
itself; and, if there had been a sale on it, the vendee thereat would have
occupied the same position in this suit, if made a party to it, that Grover
does now. The sale would only have passed the interest in the property
conveyed by the mortgage,-the dry legal title to the undivided half of
the property,-subject to all the equities existing between the mortgagor
and his prior vendees.

The statute of limitations is pleaded to the cross-bill of Abell in the
answers thereto.

In the consideration of purely equitable rights and titles equity acts
in analogy to the statute, but is not bound by it. Hall v. Russell, 3
Sawy. 515; Manning v. Hayden, 5 Sawy. 379. The right of Abell, as
the assignee and holder of notes 1 and 2 of Schedule B, to have the same
first satisfied out of the property, is a purely equitable one, resting ulti~

mately on the fact that by the agreement of 1873 an equitable lien or
mortgage was created on the property as a security for their payment,
which security was recognized and continued by the agreement of 1874,
and which, on the failure of profits and proceeds, he is entitled in equity
to enforce against the corpus of the property. '

Abell's right to intervene in this suit, on leave of the court, by cross-
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bill, is recognized in the courts of equity. It depends on the fact that,
as the holder of the notes 1 and 2, he has a lien on the property which
is the subject of the litigation. In this proceeding, and by this means,
he may obtain the same relief as if he was an original party plaintiff.
Bronson v. Railway Co., 2 Black, 524; French v. Gapen, 105 U. 8. 509;
Savannah v. Jesup, 106 U. 8.563,1 Sup. Ct. Rep. 512; Williarnsv. Mor
gan, 111 U. S. 685, 4 Sup. Ct. Rep. 638.

The only question in the cai3e in this connection is, has Abell or his
assignors been guilty of laches in asserting this claim, whereby it has
become stale?

No claim of personal liability is sought to be enforced on these notes
against anyone. The rlirect remedy on the notes against the parties
thereto is barred long since.

The relief sought if" simply the enforcement of the lien on the property,
created to secure their payment. This lien, in my judgment, is a 7:'ivum
vadium, or living pledge, and continues as long as the pledge of "net
profits and proceeds." This pledge had no defined limit of time, and
could only terminate with the payment of the notes, or by the rescission
of the agreement creating it, at the option of the lessees, who might re
fuse to continue in possession as such at the end of any year.

The notes have not been paid, and the lessees have not surrendered
the lease; and, while Abell or his assignors might have sooner asserted
their right to enforce the payment of the notes out of the corpus of the
property, on the ground that the" net profits and proceeds" under the
management of the lessees had proved altogether inadequate thereto, they
were not, in my judgment, bound to do so.

On the final hearing it was claimed, on behalf of the defendant Gro
vel', that the relief now sought by the plaintiff, Gest, in the supplemental
bill, is inconsistent with the case made and the relief prayed in the orig
inal bill, and therefore cannot be allowed. For this proposition, Shields
v. Barrow, 17 How. 130, is cited and relied on.

But no objection was made to the filing of the bill at the time the ap
plication therefor was made, and it is a question whether the objection
does not come too late now.

But, waiving this, there is nothing in the objection. The plaintiff,
Gest, finding from the answer of Carter and Packwood that there were
no "net profits of proce.eds" of the property, and that they claimed there
was a large deficit, allowed the suit to rest for some years. Afterwards
Abell was allowed to intervene for his interest, and file a cross-bill, and,
it appearing that he was entitled to a sale of the property to enforce the
payment of his notes, and it further appearing that in the mean time
the property had so depreciated in value and productiveness that it could
not be made to pay the whole of the indebtedness mentioned in Schedule
B, the only relief which Gest could obtain, under the circumstances, was
the reimbursement out of the proceeds of the property of the sum ad
vanced by his predecessors in interest in payment of certain of the notes
in said schedule, as provided in the agreement of 1874. The supple
mental bill was allowed on the theory that it did not make a new case,



GEST V. PACKWOOD. 537

but would enable the court to give the plaintiff that measure and kind
of relief which, under the circumstances, was proper and possible. Har
din v. Boyd, 113 U. S. 756, 5 Sup. Ct. Rep. 771, is a late and instruct
ive case on this subject, and very much in point.

There the bill alleged that a bond for a conveyance of land had been
obtained from the vendor by fraud, and that the purchase price had not
been paid according to the contract, and prayed that the bond might be
canceled, for an account of the rents and profits and the amount paid on
the purchase, that the title of the plaintiffs be quieted as against the
vendee, and "such other relief as equity may require." At the final
hearing the plaintiffs were permitted to amend the prayer of the bill, so
as to ask in the alternative for a decree for the balance of the purchase
money, and a lien on the land to secure the payment of the same.

On appeal, the supreme court affirmed the allowance of the amend
ment, saying, in effect, that it did not make a new case, but only en
abled the court to adapt its relief to that made by the bill and su.stained
by the proof.

And, finally, it is now objected that the plaintiff is simply the last as
signee of a contract or contracts for the title to, or interest in, real prop
erty; and, as it does not appear that all the assignors could have main
tained this suit on the ground of their citizenship, he cannot do so. It
was stated by counsel on the argument, and not denied, that as a mat
ter of fact all such assignors had the citizenship to enable them to main
tain this suit.

But it is not so alleged in the bill, which is drawn on the theory that
the plaintiff is, and those through whom he claims were, successors in
intere:::t of Rice and Clark, Layton & Co., and not assignees of a mere
right of suit on a contract to convey. And so the bill alleges that since
May 4, 1874, the plaintiff Gest, "by a regular chain of conveyances and
assignments," has acquired "all the right, title, and interest" which Rice
and Clark, Layton & Co. then had in said property, or the rents, issues,
and profits thereof. This being so, he is the owner of the property in
equity, subject to the lease made to Carter and Packwood. The legal
title was wrongfully obtained by the latter after their sale to Rice, and
they hold the same in trust for their vendee. A sale and conveyance of
the property to Gest under such circumstances, or of all the right, title,
and interest of Rice and Clark, Layton & Co. therein, is the sale and
conveyance of the beneficial interest in the property, and not the mere
assignment of a right of action thereabout. Mann·ing v. Hayden, 5 Sawy.
363; 1 Perry, Trusts, § 227. This author says:

"The right of a party who has been defrauded of the title to his land is not
a mere right of action to set the deed aside, but it is an equitable estate in the
land itself, which may be sold, assigned, conveyed, and devised."

See, also, Bean v. Smith, 2 Mason, 268; llf'Donald v. Smalley, 1 Pet.
620.

A decree will be entered that the property be sold by the master clear
of all liens, claims, and incumbrances held, claimed, or owned by the
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parties to this suit, or any of them, and thn,t the proceeds of such sale
be applied as follows:

(1) To the payment of the taxable costs and disbursements of th6"
plaintiff and the plaintiff in the cross-bill, including any unpaid expenses
of the receivership; (2) to the payment of the notes 1 and 2 to the plain
tiff in the cross-bill,' Henry M. Ahell, with interest at the rate of 10 per
centum per annum from date; (3) to the payment to the plaintiff, vVill
iam H. Gest, of the sum of $18,151.34, with interest at the rate of 10
per cent. per annum from the date of the filing of the bill herein, the
same being the amount paid by Gest's predecessors in interest on notes
3, 4, 5, 15, and 16, in Schedule B of the agreement of 1874, and made
and delivered in pursuance of the agreement of 1873; and (4) to the
payment of the sum due the defendant Grover on the note and mortgage
assigned to him by C. M. Carter, and the remainder of the notes in
Schedule B, and not otherwise herein provided for, in equal parts; pro
vided that note 6 in said schedule, payable to J. \V. Virtue, on October
23, 1873, for $2,200, be first paid to the plaintiff, Gest, with interest
from November 2, 1878, out of said proceeds, equally with said note
and mortgage.

The surplus of $8,671.87 is hereby first applied on notes 4 and 5 in
said schedule as of the respective years in which it accrued, and the re
mainder on the notes in said schedule not herein specially named and
otherwise provided for, as therein numbered, and for all the exigencies
of this suit, and the distribution of the proceeds of the sale herein, this
surplus shall be taken and deemed to have been duly applied as herein
directed, when and as it accrued.

BURT v. COT,LINS et us:.

(Circuit Court, N. D. illinois. July 22,1889.)

1. QUIETING TITLE-FRAUDULENT JUDGME:!'OT AT LAW.
A bill in equity to establish a title acquired by purchase at an execution

sale under a judgment by default in complainant's favor will not be enter
tained where the proof shows that the debt on which the judgment was ob
tained had been fully paid before the commencement of the action.

2. SAME-UNCONSCIONABLE SALE UNDER EXEClITION.
It is an additional reason for dismissing such a bill that the execution,

which was for but U,OOO, was levied upon two separate parcels of land, worth
in the aggregate $25,000, and both parcels sold together and bid in by com
plainant for the amount of the judgment.

In Equity. Bill to remove cloud from title. On exceptions to mas
ter's report.

E. A. Sherbw'ne, for complainant.
P. Me Hngh, for defendants.
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BLODGETT,J., (orally.) In this case the master has filed a, report find.
ing that the complainant's bill is not supported by the proof, and that
it should be dismissed for want of equity. The complainant has filed
exceptions to the master's findings, and these exceptions have been ar
gued at length in a brief filed in behalf of complainant. Without dis
cussing at length the proofs in the case, I will briefly say that an exam·
ination of the proof satisfies me with the findings of the master. The
master has traveled over an unnecessary area of ground in coming to his
conclusions, but he finds that the proof on the part of the com
plainant, inasmuch as the complainant has the burden of proof, is not
sufficient to entitle the complainant to the relief prayed for, and recom
mends that the bill be dismissed. I am of opinion that other reasons
might be urged in support of the master's findings aside from those he
has discussed in his report. The bill is for removing what the complain
ant calls a cloud upon his title to certain real estate in this city,-two
separate pieces,-the title of the complainant having been acquired by the
issue of a writ of attachment against the defendant Thomas F. Collins,
,as a non-resident of Illinois, to collect the sum of about $905, alleged to
be due and owing from said Thomas F. Collins to the complainant.
The attachment was levied upon these two pieces of real estate, and with
no personal service of process, and no appearance in the case on the part
-of the defendant Collins, jurisdiction was obtained by the publication of
notice pursuant to the attachment laws of Illinois, and judgment taken
by default, and an order for a special execution for the sale of the prop
erty levied upon. At the sale under this execution complainant became
the purchaser, and now seeks to obtain a decree that the title to this
property, which is in the name of the defendant Mrs. Collins, was held
by her solely in trust for her husband at the time of such levy and sale,
and that her husband, the defendant Thomas F. Collins, was at the time
of such levy, judgment, and sale the real and equitable owner of said
property.

The testimony in the case shows some very questionable transactions
between Collins and the complainant in regard to dealings in certain gas
company bonds; that out of such dealings grew the issue to the com
plainant of a due-bill for $905, upon which the attachment suit was
brought. The answer denies that there was anything due complainant
on this due-bill at the time this attachment suit was brought, and a clear
preponderance of the proof, I think, supports this denial; as two wit
nesses testify to the full payment of this due-bill, and complainant alone
testifies that it is unpaid.

I take it that the law is well settled that no one who is not an actual
and bonn fide creditor can have relief in a court of equity in a case like
this. There must be an actual, valid iudebtedness as the foundation of
an attachment proceeding like the one in question to give the plaintiff a
standing in a court of equity to ask for a perfection of his title acquired
hy such attachment. With a note or due-bill in his hands he might
impose upon a court of law by the production of his evidence of debt as
the foundation of his attachment suit, and obtain a judgment there; but
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when be seeks for relief in a court of equity he must come in with clean
hands and an honest case, which I think the testimony shows this com
plainant has not. Secondly. He sold in satisfaction of the judgment,
which amounted to a little over $1,000, including interest and costs,
two separate pieces of property in different parts of the city, with no re
lation to each other, one worth $15,000 and the other $10,000, as the
proof shows; thus acquiring, if Thomas F. Collins was the real owner,
$25,000 worth of property to satisfy an indebtedness of barely $1,000.
The two properties were certainly divisible, and perhaps each one of
them was also susceptible of further division, and the attempt of the
complainant to obtain title to so large an amount of property for so small
a consideration seems to me so unconscionable a proceeding as to merit
no aid from a court of equity.

For these reasons the exceptions to the muster's report are overruled,
the report confirmed, and the bill dismissed for want of equity.

UNITED STATES "'. HUTCHESON et al.

(Oircuit Oourt, S. D. Georgia, E. D. February 4, 1889.)

1. POST-OFFICE·-POSTMASTER-ADJUSTMENT OF ACCOUNT.
Where the quarterly returns of a postmaster, in which a:re reported receipts

for sale of stamps, etc., and amount of commission claimed for cancellation
of stamps, have been regularly rendered to the department, and have been
passed upon by the auditor, and the balances therein found to be due the gov
ernrnent have been each quarter carried into a general account, herd, that
such action by the auditor is a complete allowance of the commissions claimed,
and adjustment of such quarterly returns.

2. SAME-WITHHOLDING COMMISSION.
''''here the credits on the general account kept by the auditor against the

postmaster, and made up as above stated, show that the postmaster has fully
paid all balances so charged, so that a complete balance could be strnck upon
such general account, held, that in such case there is a complete settlement of
the account, and that thereafter the commissions covered by such adjnsted
acconnts were not within the power of allowance by the postmaster general
so as to give him the right to "withhold" the same within the meaning of the
act of congress of June 17, 1878, (20 St. at Large 140.) There was nothing to
"withhold. "

3. SAME-BALANCE SrrOWN-PRUIA FACIE EVIDENCE.
If the postmaster general, in the exercise of the power conferred upon him

by the act of June 17, 1878, before the allowance of credit for commissions is
made, directs that it shall not be made, aud it is not made, but in lieu thereof
credit is given on the account kept with the postmaster for the amount of the
allowance deemed reaiiOnable by the postmaster general, the balance shown
due the government by such an account would be v-rirna facie sufficient, but
not conclusive evidence against the postmaster. .

4. SA~IE-CIIARGES OF FRAUD.
Where an account of a postmaster, regular on its face, has been anjusted and

allowed by the proper accounting officers, and fully paid, such officers cannot,
after the term of office of the postmaster has expired, evolve ex parte a bal
ance ill favor of the government, founded solely upon a general and vague al·
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legation of fraud in accounts formerly passed upon. so as to make such bal
ance prima facie evidence ag-ainst the postmaster and his sureties. Such alle
gations must be specific, and sustained by competent evidence.

(Syllabu8 by the Court.)

At Law.
Du Pont Guerry, U. S. Atty.
Lester & Ravanel, for defendants.

SPEER, J. The district attorney has brougbt suit in behalf of the gov
ernment against the defendants on a postmaster's bond. The governm~nt

has offered in evidence a certified copy of the bond, a certified copy of a
demand for $1,296.26, and what purports to be a transcript of the ac
count kept by the post-office department with the defendant, Mary P.
Hutcheson, as postmaster at Marysville, Ga.; and appended thereto are
copies of the quarterly returns or accounts current of the said postmaster,
rendered to the post-office department during her incumbency of the of
fice. This account and the returns are under one certificate from the de
partment, the language of which is that the writing annexed to the cer
tificate is "a true and correct statement of the account from October 1,
1878, to June 30, 1885, of Mrs. Mary P. Hutcheson, late postmaster at
Marysville, in the state of Georgia, and that the papers thereto appended
are copies of papers pertaining to his accounts in the office of the sixth
auditor." The government has also offered in evidence a certified copy
of an order made by the postmaster general, which is in the following
words:

"POST-OFFICE DEPARTMENT. OFFICE OF THE POST:\IASTEH GENERAL.

"Order No. 230. 'wASIID1GTO)!, D. C.. Oct. 30, 1886.
"Being satisfipd that Mary P. Hutcheson late P. M., Marysville, Johnson

Co., Ga., has made a false return of business at the post-office at said place
duriug the period from Oct. 1,1878, to June 30, 1885, in order to increase her
compensation beyond the amount she would justly have been entitled to have
by law, now, in the exercise of the discretion conferred by the ilct of congress
entitled' An act making appropriations for the service of the post-ottice de
partment for the fiscal year ending June 30, 1879, and for other purpuses.' ap
proved June 17,1878. (section 1, c. 259. Supp. Rev. St.,) I IlPreby withhold
commissions on the returns aforesaid, and allow as compensation (in place of
such commissions, and in addition to box-rents) deemed by me undpr the cir
cumstances to be reasonable during the period aforesaid the rate of $10 per
quarter, and the auditor is requested to adjust her accounts accordingly.

"WlI1. F. VILAS, Postlllatiter General."

An inspection of the certified copies of the accounts current or quar
terly returns of the postmaster shows that they are macle upon the forms
prescribed by the department, and that there are parallel columns provided
for the figures, stating the amount of the different items of the account
as rendered by the postmaster, and as found by the auditor upon adjust
ment. It further appears from the figures entered in red ink, in the col
umn provided for the entries by the auditor, that the finding of the au-
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ditor as to the items of the accounts agreed with the statement of the ac
counts as rendered by the postmaster. It further appears from inspec
tion that the general account kept by the department with the postmaster
was made up in the following manner: On the debit side the postmas-

, ter is charged quarterly with the balances found due by the auditor on
.adjustment of the quarterly returns of the postmaster, the aggregate of
which up to and including the quarter ending June 30,1885, is $771.83.
On the credit side the postmaster is given credit for his payments or de
posits made to the credit of the government, the aggregate of which
amounts to $771.96. On the debit side of the account, however, there
are additional entries which appear under date of December, 1886, long
after she had ceased to be postmaster, and long after the last entry on
the credit side, showing an amount more than sufficient to off-set the
debit items. These are stated to be for "amount of commissions illegally
retained " during the quarters stated from 1878, to June 30, 1885. These
items aggregate $1,296.39. A general balance is struck upon the ac~

count below these items, leaving the defendant in debt to the govern
ment, according to the account, in the sum of $1,296.26; and for this
amount the government now brings suit.

It is contended by the district attorney that the provision in the
act of June 17,1878, (20 SLat Large, 140,) "that in any case where
the postmaster general shall be satisfied that a postmaster has made a
false return of business, it shall be in his discretion to withhold commis
sions on such returns, and to allow any compensation that, under the
drcumstances, he may deem reasonable," gave to that officer the power
to make the order which he did make on October 30, 1886, and under
it to reopen the entire account from 1878, and charge back upon the
postmaster the excess of the commissions which had been retained in
excess of the $10 per quarter deemed reasonable by the postmaster
general, and that the balance shown on the account after such re
charges were made is to be taken as prima facie correct in this proceed
ing. The court does not so construe the law, nor does it think the stat
ute referred to applicable to the facts of this case. The action of the
auditor in passing upon each quarterly return which covered the charges
for commissions, and in carrying the balance therein found to be due the
government into the general account of the postmaster, was a complete
adjustment of such quarterly returns; and, since the government account
shows that such adjusted balances were fully paid, and that there was
no balance due in February, 1886, we do not think there was anything
for the postmaster general to "withhold." The postmaster had already
been given credit for the commissions claimed, and had been paid in
full. We think the meaning and scope of the statute is simply this:
If the postmaster general shall be satisfied that a postmaster has made'a
false return of business, it shall be in his discretion to withhold from the
postmaster credit for the amount of commissions claimed in such re
turns, but to allow any compensation that under the circumstances he
may deem reasonable. If the postmaster general had made the order
fixing the compensation deemed reasonable by him before giving the
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postmaster credit for the commissions, and had given the postmaster
credit on his account for the $10 per quarter instead, and had withheld
the credit of commissions claimed in excess of that amount, the govern
ment's account would have shown the balance now sued for, and would
have been prima facie sufficient; but that is not the case at bar. But
even such an account would not be conclusive upon a postmaster. He
has the legal right to the commission fixed by the statute for the service,
if actually performed, and may plead that right when sued upon his
bond, or may assert it in an independent suit against the government,
brought in the court of claims, or in a circuit or district court since the
act of March 3, 1887, (24 St. at Large, 505.) It is not questioned that,
even after adjustment and allowance of an account, the department ought
to withhold payment of a balance found due a postmaster or other offi
cer if it be discovered that the account is fraudulent; or even where the
account has been fully adjusted and paid, there can be no doubt of the
right of the government to recover the money so fraudulently obtained,
upon proper proof of fraud. But where an account regular on its face
has been adjusted by the proper accounting officers, and fully paid, sueh
officers cannot, after the term of office of the postmaster has expired,
evolve ex ljarte a balance in favor of the government, founded solely upon
a general and vague allegation of fraud in accounts formerly passed
upon, so as to make such balance prima facie evidence against the post
master and his sureties. Such a restatement of the account is proper
enough as a guide to the district attorney in making out his case, but
the postmaster and his bondsmen have the constitutional right to a trial
by jury, and to have C1e allegations of fraud plainly specified. More
over, these specifications, if not self-evident, must be proven by compe
tent evidence, before a judgment can be rendered against the citizen
which would deprive him of his property.

To condense in a few words the conclusions of the court: The post
master is presumed to have done his duty until the contrary is made to
appear by the proof. The accounts of the postr~laster, in the absence of
the incriminatory letter of the postmaster general, are fi1irly and honestly
kept, and balance to a cent. That letter charges simply that the post
master "made a false return of business during the period from Oct.
1, 1878, to June 30, 1885," without other notice to the postmaster, or
other specification of fraud. In consequence, the postmaster general
arbitrarily assesses and adjudges a balance against the postmaster of
$1,296.26. The district attorney offers no proof to show that the post
master general was right in his conclusions, and admits that there is
nothing he can submit, either upon the face of the accounts or proof
aliunde, to show the falsity and the fraud charged. He closes his case.
To allow a verdict upon such a presentation, in the opinion of the court,
would be to substitute assertion for proof in a judicial proceeding; to
hold the plaintiff entitled to recover because the suit is brought; to ad
judge the defendant guilty of fraud because she is accused; and, in other
words, to presume fraud in violation of the settled rule that it is never
presumedi and to avoid all the effect of that sovereign and beneficent
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principle of the constitution conferring upon the defendants in such
casps the right to trial by jury. The jury is directed to return a verdict
for the defendants.

NORTON et al. v. CARY et al.

(Oircuit Oourt, N. D. Iliinoi8. July 22, 1889. \

1. PATENTS FOR JNVEN"TIONS-ANTICIPATION-PAIN'f-CA::"IS.
Patent ~o. 131,08H. issued September 3, 1872, to Horace Everett for an "im

provement in cans for paint," the distinctive feature of which is a ring, sol
dered to the upper edge of the body of the can, with an upturned flange, the
object of the ring being to stiffen the body of the can and to receive the
cover. the flange of which is interlocked with the flange of the ring by the ap
plication of pressure, is not anticipated by a patent for an "improved paint
can." of which the distinctive feature is a cast-iron ring, tightly inserted in
the top of the can, with an outward flange, over which the cover is folded.

2. S_UIE.
. Nor is it anticipated by a patent for a paint-can showing a breast attached
to the top of the can with an upturned flange, but without the re-enforcing ring
to strengthen the body of the can and allow it to be closed by pressure.

3. SAME.
Patent No. 136,575 issued March 4. 1873, to Job A. Williams for an "im

provement in cans for oil and paint," the invention in which is a solid breast
consisting of a seamless ring of tin, soldered to the top of the can, with a
flange turned inwardly for a short distance, and then turned upwards at the
top, and an annular groove below the top of the breast, over which a cover
fits closely and may be beaded into the annular groove if desired, is antici
pated by a plitent for a paint-can showing II breast attached to the top of the
can, with an upturned fiange, over which the cover fits.

4. SAME-COMMON KNOWIJEDGE.
Said patent No. 136,575 is also void from common knowledge, inasmuch as

it shows nothing but the top of a can which, by being made seamless, allows
the can to be tightly closed with a seamless slip-cover.

5. SAME-ANTICIPATION.
The invention described in patent No. 298.018, issued May 6,1884, to Edwin

Norton for a "paint-can." consists of an interior shoulder formed by turning
a flange in at the top of the can. and folding over it a seamless ring, so thaI
the shoulder is composed of three thicknesses of tin and solder. The seam
less ring has an npturned flange, which is folded with the flange of the can
head into a double seam, which rests on the shoulder, giving the can greateI
strength. He'd that it was anticipated by the manufacture of a similar can
by Walsh in 1882.

In Equity. Bill for injunction.
Bill in equity by Edwin Norton and others against William H. Cary

and otbers, to restrain the infringement of certain patents.
Mumday, Evarts & Adcock, for cOly.plainants.
Stout & Underwood, for defendants.

BLODGETT, J. This is a bill for an injunction and accounting by rea
son of the alleged infringement of patent No. 131,089, granted Septem
ber 3, 1872, to Horace Everett for an "improvement in cans for paint;'
patent No. 136,575, granted March 4, 1873, to ,Job A. Williams for an



NORTON tI. CARY. 545

"improvement in cans for oil and paint," and patent No. 298,018, granted
May 6,1884, to Edwin Norton for a "paint-can." The invention in the
Everett patent is described by the patentee in his specifications as fol
lows:

"The object of my invention is a can so stiffened as to retain its shape in
the absence of the cover, and, at the same time, constructed for the ready and
secure attachment of the cover, and for the ready withdrawal of the entire
contents. A ring, B, is soldered to the upper edge of the body, A, of the can,
this ring serving the twofold purpose of stiffenin~ the said body. A, and of
receiving the cover, D, the flange e of which is interlocked with the flange f
of the ring, as shown in Fig. 2, by the application of pressure. * * * I
rely upon the ring, B, as a means of stiffening the can and retaining it in
shape. the ring beinlS so narrow as to leave a large opening for the ready re
moval of the entire contents. After the paint has been deposited in the can
the cover is fitted over the flange of the ring, a suitable instrument is then
applied, under pressure, to the top of the cover, at and near the edge of the
same, until the flange f of the ring is contained within the folded and com
pressed flange e of the cover, the body of the can being so stiffened by the ring
as to resist this pressure. "

The patent also contains a disclaimer in the following words:

"I am aware that the can for which letters patent were granted January
29, 1867, to me as assignee of D. W. Pepper, has an internal-flanged ring, to
which, however, the flanged .cover could not be seeured without the aid of
special rollers; whereas, in my improvement the cover is secured by direct
pressure on the top of the same, the stiffening ring being so narrow, and its
flange, as well as that of the cover, being so curved or bent, that this simple
external pressure tends to compress and interlock the said flanges without any
thing to resist the pressure except the sides of the can."

The patent contains but one claim, which is:
"A can, having at its upper edge a stiffeni ng ring with a flange formed to

be interlocked with the flange of the cover by direct pressure on the top only
of the same, as set forth."

The Williams patent is described by the patentee in his specifications
as follows:

"My in vention consists of a can designed principally for holding paint,
though it may be used with advantage for other materials or substances, as
oil, fruit, etc. The object of my invention is to make a tight can, one which
may be easily and cheaply constructed, and which will not leak at the seam.
My improvement consists in providing a solid breast for the can, which is con
structed and applied as hereinafter fully described."

The solid breast described in this patent consists of a seamless ring of
tin, with an inwardly turned flange at the top, and an annular groove
below the top of the breast. This solid or seamless section is firmly at
tached to the top of the can with solder. A seamless cap or cover for
the can is also constructed, which fits closely over the breast or seamless
ring, so that if made to fit close enough the can, so far as the top or
cover is concerned, will be made air-tight, or tight enough for the pur
pose for which it is intended. Provision is also 'made in the patent for
an annular groove below the top of the breast,into which, if desired,

v.39F.no.1l-35
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the edge of the cover rYlay be beaded or tucked. This patent contains
but one claim, which is:·

"A solid seamless breast for cans, constructed and applied as shown, and
made either with or without a~ annular groove, as described."

Patent No. 298,018 to Edwin Norton is described in the specifications
as follows:

"'rhis invention relates to paint and other cans, the heads or covers of
which are double-seamed on after the can is filled. IiJ.. double-seaming heads
on filled cans no internal mandrel or support can of course be used. and there
fore the flanges of the head and body forming the seam have heretofore al ways
been folded or turned outwardly, so that the seam, when completed. lies on the
outside wall of the can-body. * * * It is the object of the present inven
tion to provide a can, the head of which may be double-seamed on after the
can is filled by folding the flanges of the head and body inwardly, so that the
seam, when formed, will lie on top of the can, and within the circumferential
line of the can-body, and thus not interfere with the application of a slip-cover
to the can. This result I accomplish by (and herein my invention consists)
providing the can with an interior shoulder, against which the flanges of the
seam may be folded, and which tbus serves, so to speak, as an interior man
drel or support in forming the seam. 'fhis interior shoulder I form by turn
ing a flange in at the top of the can-body and folding over it a seamless ring,
so that the shoulder is composed of three thicknesses of tin and the solder
uniting the same. The seamless ring has an upturned flange, which is folded
with the flange of the can-head into the double seam. As in this invention
the seam rests snugly on the shoulder, the seam and shoulder together give
the canol' its cover great strength and rigidity."

The patent contains two claims, which are as follows:
"(1) The combination, with a can-body provided with an interior sllOulder

to support the seam while it is being formed, of a can-head, secured thereto
by a double seam, folded in wardly, and resting upon said shoulder, substan
tiallyas specified. (2) The combination of can-body, A, provided with in
turned flange, a, with seamless ring, E, folded over said flange, and can~

head. C. having upturned flange, c, folded with sai,l seamless ring in warclly
into a double seam, substantia.lly as specilied."

The defenses set up are want of novelty as to each patent, and non-in.
fringement. As t.o the Everett patent, No. 131,089, the patent granted
to Horace Everett July 30,1867, and the patent granted to Daniel W.
Pepper, January 29, 1867, are cited as anticipating this device. The
Everett patent of July, 1867, is for an "improved paint-can," and shows
a paint-can made of sheet-iron or tin. with a Iight cast-iron ring tightly
inserted in the top of the can, said ring having a flange extending out
wardly, over which a tin coveds bent or folded so as to close the can.

Waiving all question as to whether this patent shows a practical de
vice for constructing a can, on account of the increased expense of the
cast-iron ring, I do not see that it meets the function of the ring shown
in patent No. 131,089, nor is it there for that purpose. In the Everett
patent, now in suit, t1).e tin ring, or reinforcement of a single additional
strip of tin at the top of the ean,reinforces or strengthens the can so far
as to permit the cover to be double-seamed on, thereby effecting a tight
closure of the can. This was not done, or is not claimed to have been
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d~ne, inthe ol,d EverettpateI).t of1867. , TheP\3pper patent of January,
1867, show~.a breast attached to the top of the can, with an upturned
flange surrounding th.e opening, but no reinforcing ring of metal to
strengthen the can-body, and allow of a closure by clasp. seaming with a
seaming tool. I do not, therefore, see, either by the oral testimony of
experts, OJ' bytbe patents cited, any clear anticipation of this }.Jatent as
shown by the proofs. The .Job A. Williams patent, No. 136,575, seems
to me to be completely anticipated by the can described in the Pepper
patent of January, 1867. This Pepper patent shows a solid or seamless
can-breast attached to the top of the body of the can, with the flange ex
tending inwardly for a short distance, and then an upturned flange with
a cover, with a downturned seamless flange arranged to fit over the up
turned fiange of the can-breast, so as to effect a tight closure of the can.
But, aside from this anticipation, I think this patent should be held
void from common knowledge, as itshows nothing but the top of a can
which, by being made seamless, allows the l:an to be tightly closed by
a seamless slip-cover. It had been for many years before the date of
this patent the practice to close tin dinner-pails, or other tin utensils,
more or less tightly with a slip-cover. It lllay have required more nicety
of workmanship to have made this dinner-pail cover fit so closely to the
body as to have made the pails air; water, or paint tight, but there does
not seem to me any patentable difference in making them tight from
what there would have been to allow them to fit loosely, or fairly loosely,
over the top of the pail. The ordinary box for holding shoe-blar:king
had been made for years before the date of this patent by turning up a
seamless flange from an annular disk of tin for the body of the box, and
constructing a cover in the same way with a downturned flange just large
enough to fit closely over the outside of the body of the box, thereby
closing the box, if need be or desired, to made it air or water tight. I
am therefore of opinion that this Williams patent must be held void for
want of novelty.

Patent No. 298,018 to Edwin Norton is, as it seems to me, fullyan
ticipated from the proofs in the case by the can manufactured by Walsh
in 1882, which shows an interior shoulder against ,,'hich the flanges of
the seam may be folded, and which serves as an interior mandrel or sup
port in forming the seam. The proof abundantly shows that Walsh
made cans, as early as the spring of 1882, with an interior shoulder,
which so stiffened the can as to form an interior mandrel or support for
the body of the can in the seaming process, and which was closed by
turning the seam inwardly instead of outwardly, or by pressure, as pro
vided in the Everett can of 1872. I think it may well be doubted
whether there is any patentable invention in folding the seams of a can
one way rather than another, but, if there is, certainly Walsh did it long
before this inventor entered the field.

Upon the question of infringement the defendants' can shows a stiffen
ing ring attached to the upper edg~ of the body of the can, with a flange
formed and intended to be interlocked with the flange of the cover, but
only differing from the Everett device in that the interlocking was not
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to be obtained by direct pressure on the ;top of the can; but I am of
opinion that the essentialfeature of the Everett device was the stiffening
of the top of the. can so as to accomplish the closing of the can by seam
ing the cover to it, and with thisview of the. EV6i'ett patent I find the
defendants infringe the first and only claim of that patent. The bill is
therefore dismissed as tothe Williams patent of March 4,1873, and the
Norton patent of May 6, 1884,ahda decree may be prepared for an in
junction and accounting as to the Everett patent of September 3, 1872.

IDE v. BALL ENGINE Co. et al.

(Circuit Court, N. D, Illinois. July 22, 1889.)

PATENTS FOR INVENTIONS-INVENTION-STEAM-ENGINE GOVERNORS.
Letters patent No 301,720, granted July 8, 1884, to .Albert L. Ide, for a

"steam-engine governor," describe. "in a fly-wheel governor, the combina
tion, with relatively movl1ble parts, of a dash-pot." Governors similar in ar
rangement of parts with dash-pots were used as early as 1880 and 1881 in
Brooklyn, and Thompsonville, Conn., but they were attached to the driving
shafts, instead of to the fly-wheel, as described in the patent. Held that, as
no new function was obtained by combining the governor and the flY-Wheel,
the change did not involve invention, and that the patent was void.

In Equity. Bill for injunction and accounting.
Offield & Tawle, for complainant.
J. K. Halleck and J. H. Raymond, for defendants.

BLODGETT, J. This is a bill in equity for an injunction and account·
ing, by reason of the alleged infringement by defendants of letters patent
No. 301,720, granted July 8, 1884, to the complainant for a "steam-en·
gine governor." The nature and scope of the invention covered by this
patent and described by the patentee in his specifications as follows:

"'fhis invention relates to that class of steam-engme governors known as
•fiy-w heel governors,' and has for its primary object to provide means for
holding the eccentric steadily in its proper poised position, in opposition to the
tendency of certain extraneous forces which are calculated to disturb the move
ments of the valve, as sought to be determined by the balanced forces of
weights and springs when the engine is in motion. 'fo this end the inven·
tion consists in the combination of a dash·pot with the governor and pulley,
said dash-pot connected with a fixed and momble part, or wiLh two relatively
or unequally movable parts; as, for example, with the extremity of a weight,
lever, and the pulley hub. In this class of governors the position of the ec·
centric is variably determined by the opposing and self-balancing forces ex
erted by the centripetally acting spring or springs. and the centrifugally act·
ing weight or weights connected with said springs; the intention being to
hold the eccentric permanently in a certain poised position for a given speed
oUhe wheel to which the governor is applied, and to vary the position of the
eccentric exactly as the speed of said wheel is varied. There are, however,
certain temporarily acting causes of disturbance calculated to change the po
sition of the eccentric independently of the speed of the Wheel. The princi·
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pal of thesp. disturbing causes is the inertia of the reciprocating parts, includ
ing the eccentric and the parts actuated thereby; and a secondary cause is the
gravity of the eccentric when not counter-balanct'd by some special device for
the purpose. At a regular and very high speed of the governor wheel or pul
ley, these disturbing for('es operate but slightly, OWing to the momentum of
the weights, which serve to prevent their deflection from a regular course; but
at lower speeds than that at which the apparatus is adjusted to run, and par
ticularly in accelerating or retarding the engine, as in starting up or slowing
down, these incidental disturbing forces interfere materially with the valve
action, and give an objeetionable irregularity to the movements of the weights.
In the case of an engine nsed for running a dynamo for electric lighting pur
poses, and subject to sudden and wide changes in requisition of power and
speed, the effects of the distu rbance referred to manifest themselves also in the
quality or intensity of the lights. A dash-pot constructed and attached to the
apparatus in such manner as to prevent sudden movl'ments of the weight le
vers or of the eccentric is found in practice to wholly overcome the defects indi
cated, and to give a desirable steadiness and regularity to the movements of
the movable parts of the governor, as well as accuracy and reliability to the
cut-off action of the valve. * * * The cylinder of the dash-pot is filled

.with glycerine, or some other non-compressible liquid, preferably one that is
also not congealable at a temperature to which the engine is likely to be ex
posed. By means of the dash-pot applied to the relatively movable and sta
tionary parts or to the unequally moving parts, as described, wide and sud
den radial movements of the weights, E, are prevented, and as a consequence
the governor will have a steady and efficient action at all speeds of the pulley
or wheel to which said governor is applied. * * * By the term' dash
pot' in the appended claim I mean the device technically known by that name,
-usually cOlllprising- a close cylind~r, a piston having a passage through or
around it, and a fluid confined in the cylinder, as shown, or its equivalent."

The patent has but one claim, which is:

"In a fly-wheel governor, the combination, with relatively movable parts,
of a dash-pot, substantially as described."

The proof shows, without dispute, that as early as 1880, the Buckeye
Manufacturing Company of Salem, Ohio, placed upon the driving shaft
of their engines governors with weighted arms arranged to swing centrifu
gally, as the shaft revolved, so as to act upon the eccentric, and kept
from svvinging too readily by centripetal springs,-the al'l'angement and
function of the movable and fixed parts of the governor being substan
tially like the movable and fixed parts of the Ide governor, except that
it had no dash-pot; the operative parts being held in place upon the shaft
of thp. engine within a comparatively light shell or case, with radial arms
extending from the shaft. One of these Buckeye engines was placed in
what was known as the" Pacific Elevator," or Dow's stores, in Brooklyn,
in the state of New York, and its governor not securing such steadiness
of motion in the engine as was desired, a dash-pot, in December, 1880,
was put into the govcrnor in substantially the manner shown by the de
fendant's Exhibit B, in cvidence in this case; the dash-pot in Exhibit B
being attache:! to one of the swinging arms of the governor, and to a fixed
part, so that its operation was essentially the same as that of the dash
pot in the complainant's patent. In July, 1881, governors similar in
arrangement of parts and with dash-pots were put into the engines of the
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Hartford Carpet Company at Thompsonville, Conn., and the engine of
the Hartford Manilla Company at Burnside, Conn., and these governors,
with dash-pots attached, had continued in use on these engines up to the
time the proofs were taken in this case, and all had proved effective in
securing steadiness of action in the engines to which they were attached,
or, as the witnesses expressed it, preventing sudden and violent fluctua
tions of the governor.:' The dash-pots attached to these Buckeye gov
ernors were connected with a movable and fixed part of the governor in
such a manner as to be accurately described by the specifications of com
plainant's pate11t. In other words, the structure of these Buckeye gov
ernors, with the dash-pot added, was such as to make them a manifest
and palpable infringement of the complainant's patent if they had been
made and used after, instead of before, that patent. The only feature in
whick these Buckeye governors, with the dash-pot added, can be differ
entiated from the complainant's patent, is that they were not placed in
the fly-wheel of the engines to which they were attached. Mr. Ide has
taken this Brooklyn and Thompsonville governor out of the shell or disk
in which it was placed by the agents of the Buckeye Company on the'
shaft, and attached it to the hub and radial arms of the fly-wheel of his
engine, and the claim of his patent is for putting this governor, with
dash-pot, into the fly-wheel of the engine. The most he has done has
been to fasten this old Brooklyn and Thompsonville governor to the arms
of the fly or balance wheel of his engine, instead of leaving it on the
driving shaft, where he found it; and the only question is, has he in
vented anything in doing this? I do not learn from the proof that any
new function is obtained by the combination covered by this claim.
The governor still performs the same function, and no other, that it did
when fastened to the shaft by the shell and arms, as in the Brooklyn and
Thompsonville governors; and the fly-wheel still performs the functions
it did before the governor was brought into it. Their joint operation,
when combined, is the sum, and only that, of their separate operation in
the older machines. The patent, therefore, seelUS to me to come clearly
within the rule in Reckendorfer v. ~Paber, 92 U. S. 354, and Pickering v.
JliIcCullmtgh, 104 U. S. 310. It is true there may be some convenience
in bringing these parts together and making a more compact machine, but
that is a mere mechanical change, which does not rise into the realm of in
vention. As was said by Mr. Justice MATTHEWS in the case last cited:

"In the patentable combinations of old elements, all the constituents must
so enter into it as that each qualities every other. * Of< Of< It must form either
a new machine of a distinct character and function, or produce a result due
to the joint co-operating action of all the elements. It is not a mere adding
together of separate contributions."

For these reasons I am of opinion that the patent is not valid, and that
the bill should be dismissed for want of equity.
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BUSBY v. LADD.

(Ob'cuit Oourt, N. D. Ualifornia. July 22, 1889.)

051

PATENTS FOR INVE]I;TIONS-INVENTTON.
Where a welt of a double piece of leather. inserted in a seam in such man

ner that the edges come on the inside so as to require no trimming on the
outside. the welt presenting a rounded appearance. has been for years used
in gentlemen's and ladies' saddles, in leather cushions. horse collars, leather
bags, satchels. hand bags. ladies' reticnles of various kinds. and in the uppers
of boots and shoes. it req~tires no invention to transfer the same kind of welt
to gloves. This is but a double use for analogous and similar purposes, and
is not patentable.

(Syllabu8 by the Court.)

In Equity.
Suit upon a patent in which the following is the claim: "The improve

ment in the manufacture of gloves, consisting of inserting a welt of a
double piece of the same material and color of the body, the edges of
which come on the inside, whereby a uniform color of welt and glove is
maintained, and the necessity of trimming avoided, substantially as and
for the purposes herein described."

Langhorne & Miller, for plaintiff.
A. P. Van DuzCr' and John L. Boone, for defendant.
Before SAWYEU, Circuit Judge.

SAWYER, J., (orally.) After a careful examination of this case, in
view of the state of the art disclosed, and the decisions of the supreme
court, I am unable to see that the claim covers a patentable object. The
double-welted seam has been used for a long time in various articles of
general use, as in gentlemen's saddles, ladies' saddles, leather cushions,
horse collars, leather bags, satchels, hand bags, and ladies' reticules of
various kinds. The file wrapper in the case, in evidence, itself, shows
that there was a prior patent for the same thing in the uppers of boots
and shoes. It requires no invention to transfer that seam from one of
these articles to a glove. They are analogous and similar uses of the
same thing, and the patent-office declined to grant a patent, at first, un
til the patentee inserted in the claim a welted double seam of the "same
material and same color." It l-ieems to me to be, only a doub:e use of
the seam. It is claimed that this is a patent for a process. Certainly
the mere using the same material constitutes no element of a process, and
it requires no invention; nor is color a part of a process. The selection
of a particular color is merely the exercise of taste. The tendency of the
decisions of the suprRme court for some years has been to limit the field
of patentable objects, and the tendency still continues. Under the view
I take of the case the bill must be dismissed, and it is so ordered. I will
add, that. under the view taken, I do not find it necessary to determine
whether the double-welted seam had been before used in gloves. I am,
however, disposed to think that a prior use in gloves has not been satis-
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factorily shown. There is, as is usual in these cases, some vague and
shadowy testimony of such use at Gloverville, and other places in New
York some 25 or 30 years ago, which for some reason was discontinued;
but there is, also, much testimony by parties engaged in the business at
those places at the Hme to the contrary. The evidence of such prior use
in gloves is not very satisfactory, but it is unnecessary to pass absolutely
upon that point.

J£ASTlIAN v. CHICAGO & N. W. Ry. Co.

(Oircuit Oourt, N. D. Illinois. July 22, 1889.)

PATENTS FOR IKVEKTIONS-IKFRTNGEMENTS.
Letters patent No. 3H,170. issued March 17,1885, to John P. Eastman, for a

continuous mileage railroad ticket. claims a ticket consisting of "leaves or
sheets bound together in book form, each having a number of mileage cou
pons, the leaves being connected at alternate ends for tearing off in a single
piece the required number of single coupons for mileage traveled." Tile
original application did notcontain the words "bound togelherin book form."
but it was withdrawn, and another substituted. modified by the insertion of
those words, and the patent was granted accordingly. The specifications de
scribed the sheets as being disconnected at the sides. but con nected at the
ends, and as having sufficient margin on the side for binding them into book
or other convenient form. Defendant used a continuous ticket, consisting of
coupons of one mile each, printed on a continuous strip of paper. one end
being fastened to the lids of the cover. and the strip then being laid in alter
nate folds. like a pocket map. The lids of the cover were joined at the back,
and closed by an elastic band. so that the strip might be drawn out and cou
pons cut off on a metallic edge attached to the end of a lid. Held, that the
first-named patent was limited to a ticket bound in hook form, and was not
infringed hy merely attachinJ:\' one end of the strip to tIJe cover

West & Bond, for complainant.
Geo. Payson, for defendant.

BLODGETT, J. This is' a bill for an injunction and accounting by rea
son of the alleged infringement of patent No. 314,170, granted March
17, 1885, to complainant for a "continuous mileage ticket." The inven
tion covered by the patent is quite clearly and sufficieiltly described in
the following extracts from the specifications:

"This invention relates to railway-tickets commonly known or termed
• thousand-mile tickets,' and consisting of a number of small coupons or tick
ets, each representing mileage, usually bound in the form of a bouk. As such
tickets are now issued a number of coupons for one mile each Hre impre~sed

or printed on a small sheet, the separate coupons bping partially separated
one from the other by means of a perforated mark or line. to facilitate tearing
off, and a numopr of sheets containing such coupons-usually enough to rpp
reseut a thousand miles of travel-are bound tog-ether as a [,ook, to LJecanied
by the person holding t.he ticket, and so that the number reqUired to repre
sent the difltance traveied can be readily torn off by the conductor. It often
happens that with the present style of putting up these ti(~kets the tearing off
.of a certain number leaves a single coupon, or two and three cOlllJons, on a
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page. to be torn off the next time the book is used; or a few coupons may be
torn off from the next succeeding page, and these coupons. being small, are
liable to be lost by the conductor or other party handhng them. causing con
siderable trouble and inconvenience in keeping a correct account of the sepa
rate coupons belonging to the ticket; and. where a number of such tickets
are taken by the same conductor from different books. the sheets, being sepa
rate one from the other, and being usually placed all together, become mixed,
requiring considera1)le labor on the part of the conduetor to get the separate
sheets and pieces of the same ticket together in order to turn them in; and,
again, with the present style of these tickets, considerable trouble is experi
enced in keeping a correct statement of the last number torn off to connect
with the fIrst number next torn off. and so on. The object of this invention
is to overcome the objections to this class of tickets. and have such tickets as
[are] capable of being used as an ordinary single ticket; and its nature con
sists in providing such tickets on sheets connected together. to have any re
quired number torn off without becoming disconnected. and leaving those re
maining in the book also connected. all as hereinafter more specifically de
scribed and pointed out in the claims. * * * These sheets are discon
nected at the side, but are alternately connected at the ends ;-that is. the first
sheet is connected to the second at the bottom, the second to th" third at the
top. the third to the fourth at the bottom. the fourth to the fifth at the top.
and so on, to the full number of sheets. * * * The length and width of
the sheets are to be sufficient for the size and number of coupons desired for
each sheet, with a sufficient margi n on the side for binding the sheets for the
required number of miles into the form of a book, or other form convenient
to bl'! handled ry the purchaser of the ticket and the conductor. * * *
The sheets being in effect single sheets, and at the same time a continuous
sheet. it will be seen that the conductor. in tearing off a given number of cou
pons to represent the number of miles for which the ticket has been used, aI
thuugh he may tear through one. two, threp, or more sheets. will remove the
entire number torn off in a single piece, and the remaining coupons will com
mence with the next cunsecutive number, and be all united aile to the other."

The patent has but a single claim, which is:
"A railroad ticket consisting of a series of leaves or sheets, bound together

in book form, each having a number of mileage coupons, the leaves being
connectel} at alternate ends for tearing at!' in a single piece the required num
ber of single coupons for mileage traveled, snbstantially as described."

The defenses set up are (1) that the patent is void for want of novelty;
(2) that defendant does not infringe.

The principal feature in all the continuous mileage tickets in use
seems, from the proof, to be an arrangement of coupons or strips, rep
resenting a series of units of distance which the holder of the ticket is
entitled to travel upon it, so that these coupons can be detached and re
tained by the conductor, and the ticket returned to the passenger as long
as :tny coupons remain unused. The patent to William B. Shaddock,
granted in April, 1881, shows such a ticket, made up of a series of leaves
or pages of coupons bound together in book form, the coupons being
easily detached by means of lines of perforations. It also appears from
the proof in this case, ana I think we may be said to know the same
from common knowledge, that coupon tickets for a continuous journey,
over several different transportation lines, were in general use long be
fore the complainant's patent. For instance, a person could buy a ticket
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entitling him to a passage from Ch'icago, Ill., to Bllllg01", Me., which
'Would have, first, a coupon entitling him to passage from Chicago to
Detroit over the MichiganCentra:l Railroad; the next conpon would take
him from Detroit to Niagara Falls over the Great Western rOllte, through
Canada; the next, from Suspension Bridge to Albany; the next, from
Albany to Boston; and perhaps the next,from Boston to his place of
destination; or there might be still more coupons between Boston and
the place of destination; and, as he passed over the successive links in
his route, the conductors would detach the coupons representing said
link. These coupons were not bound together in book form, but were
printed in consecutive order, from the starting to the termination of
the journey I upon a ribbon or strip of paper, and the coupons could
be readily folded each way, so as to be easily detached at the foldings.
So that we may assume that it was old at the time Mr. Eastman entered
the field to issue coupon tickets in a ribbon of continu()us coupons, each
coiIpon representing a portion of the route over which the holder was en
titled to pass, and each coupon to be detached by the conductor, as the
holder passed over the route represented by said coupon. The defend
ant uses a continuous mileage ticket, consisting of coupons which repre
sent one mile each, printed upon a continuous strip or ribbon of paper,
one end of which is fastened to one of the lids of the cover, and the strip
then folded in alternate folds upon such cover lid, substantially after the
manner in which long pocket maps are folded into a cover, so that they
may be unfolded and drawn out at full length. The two lids of the
cover, within which the strip is held, are joined at the back, and held
close by an elastic band, near what would be the open end, so that the
end of the strip can be drawn out from between the lids, and the requi
site number of coupons torn off across a metallic straight edge, which is
attached to the end of one of the covers, the conditions of the ticket be
ing printed upon the inner side of one of the covers.

The proof also shows that the original claim made by the complain
ant in his application for his patent was for" a railroad ticket consisting
of a series of leaves or sheets, each having a number of mileage coupons,
and connected at alternate ends,for tearing off in a single piece the re
quired number of single coupons for mileage traveled, substantially as de
,scribed." This claim was for some reason withdrawn by the complain
ant, and the words "bound together in book form," as they now appear
in the claim, inserted, and the claim allowed with this modification.
'This amendment of his claim by the patentee clearly limited his patent
to that construction of his ticket in which each leaf of his book is to be
bound or fastened into the covers by one of its edges or sides in the man
ner in which the leaves of a book are bound into a cover. The mere
fastening of one end of a map upon the inner face of one lid of the cover,
and then folding the map into alternate folds, does not make a binding
of a series of leaves in book form; as such expression is usually under
stood, but each leaf of the series must be bound or fastened into the back
of the book so that, if cut apart at the folds, they will still be held in
the binding; in other words, a long strip of paper, one end of which is
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fastened upon one lid of the cover, intended to embrace the whole strip
when folded in a series of leaves, is not binding in book form, but is an
old form of cover adopted, not only for holding maps, but, as the proof
also shows, for pictures of views, where it is desirable to display a series
of pictures or views in a panoramic book form, like defendant's Exhibit
"Souvenir of St. Louis." It is true each fold incloses what might be
caned hyo leaves, in the defendant's folded strip, but these leaves are
not bound in book form by their edges or sides, so that, if cut apart at
the folds, they would still be held in the binding, as would be true of
the complainant's ticket. To my mind, the defendant's ticket much
more nearly resembles the ticket shown in the patent granted to Barnum
G. Arnold, in February, 1865, than it does the complainant's ticket.
The Arnold patent shows a ticket-holder consisting of a metallic or cy
lindrical case or shell, about three-eighths of an inch in diameter, and
two inches long, with a strip or series of coupons wound upon a spindle
to be inserted in the shell, and the end of the ticket drawn through a
slot or opening in the shell, until the requisite number of coupons were
brought outside the slot, when they were to be torn off across the metal
lic straight edge of the slot. This old device was public property before
the complainant's patent was applied for, and, as it seems to me, the de
fendant has more nearly appropriated the principle, form of construc
tion, and mode of operation shown in that patent than the principle and
form of construction to which complainant has limited himself in his
patent. It seems to me that if the Arnold patent was now in force the
defendant's ticket would be a palpa ble infringement of it, as the defend
ant's cover, held together by all elastic band, would only be a substitute
for Arnold's metallic shell or case, while the unfolding of defendant's
ticket, as the free end is drawn from between the cover under the elastic
band, would be equivalent to the unwinding of the roll from Arnold's
spindle. Arnold also shows a flat or box-shaped case, where the cou
pon strip was evidently to be folded in and drawn out through a slot in
the cover, substantially as defendant's ticket is to be drawn. Therefore,
without assuming to pass upon the question of the validity of the claim
of complainant's patent in the light of the state of the art at the time it
was issued, I am fully convinced that the defendant does not infringe
upon the device covered by that claim. The bill is therefore dismissed
for want of equity.
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McKAY v. SMITH et d.

(Circuit Court, D. jlfassac!wsclts. August g, 1889.)

PATENTS FOR INVEJliTIONS-LICENSE.
It is no defense to a suit against a licensee of a patented machine that the

licensor has sold or leased similar machines to other persons for a less price,
when there was no stipulation in the license that he would not do 80.

In Equity.
Bill by Gordon McKay, trustee, to recover license fees for use of a. pat

ented machine from Frank W. Smith and others.
J. J. M,yer8, for complainant.
P. E. 'Pucker and a. A. Taber, for defendants.

COLT, J. The complainant in this suit seeks to recover of the defend
ants certain license fees for the use ·of a machine known as the "l\lcKay
Sewing-Machine." The machine is for uniting the soles of boots and
shoes to their vamps or uppers, and embodies in its construction several
patents. The lease bears date January 23,1878, and it terminated Sep
tember 6, 1887, or at the expiration of the youngest patent used in· the
machine. McKay v. ivIace, 23 Fed. Rep. 76. The plaintiff association
issued many licenses of the same :kind as that taken by the defendants.
Upon the taking out of a license a certain sum of money was paid, either
by way of expenses for putting up the machine, or on account of its
cost. By the terms of the license the licensee was to pay the sum of 10
cents for each and every pair of shoes made by aid of the machine, or,
instead thereof, he might purchase and affix a certain stamp to each
pair of shoes. The present machine was originally licensed by the plain
tiff to Prichard, Smith &: Co. In January, 1878, a new firm was formed,
comprising the present defendants, and subsequently the original lease
was surrendered to the plaintiff, and a new one issued to the new firm.
For this license, and some other machinery, the defendants paid $425
to the old firm.

Several defenses were set up in the answer, but at the present hearing
the main ground relied upol) is the evicti.on of the defendants by the acts
of the plaintiff. The principal act complained of as constituting an evic
tion is as follows: In the spring of 1881, for certain reasons which it is
unnecessary to enter into, the McKay association, represented by the
plaintiff, determined after August 14th of that year, to exact no more
royalties for their machines, but to sell them to their licensees, or to
strangers, for a gross sum of $350 for a new and $250 for an old ma
chine, which were about the same amounts the original lessees paid for
the expenses incidental to setting up their machines. This was called a
commutation of royalties. This course of action was determined upon
after consultation between the plaintiff association and many of the lead
ing manufacturers who had licenses, and the proposition has been ac
cepted by most of the licensees. It is contended by the defendants that
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this action on the part of the McKay association put strangers ona more
advantageous footing than themselves with. respect to the patents cov
ered by their license, because strangers could buy a machine upon the
payment of the same sum which they originally paid, and use it with"
out the payment of any royalty. The broad ground is taken that a
licensor, independent of any express covenants in the license, has no right
to do any act which will impair the licensee's enjoyment of the monop
oly granted by the license; that the licensee has a vested interest in the
monopoly which the licensor is bound to respect, and, it may be, to de
fend, and that if the licensor does any act whereby the monopoly is in
juriously affected, such as granting other licenses for a less royalty, the
licensee is relieved from the further payment of license fees under his
license.

I do not understand that the doctrine of eviction, as between licensor
and licensee, has ever been pressed so far as this, and I find no case
which supports the position of the defendants. It. has been held that
where a patent has been repealed, or where a licensee is enjoined from
acting under a license at the suit of the owner of a senior patent, there
is an eviction. Walk. Pat. § 307; Marston v. Swelt, 66 .N. Y. 206,82
N. Y. 526; Iron Works v. Newhall, 34 Conn. 67. It was admitted by
counsel for the plaintiff in Lawes v. Pnl'ser, 6 El. & Bl. 930, 932, that,
if everyone had publicly used the patented invention, that might amount
to an eviction, and 'Valker, in the section cited, says that an eviction
will probably be held to occur wherever the patentee is defied by unli
censed persons so extensively and so successfully as to deprive the licen
sees of the benefit of his share in the exclusive right which it was sup
posed to secure. Whether the general public use of a patented inven
tion, in the absence of any covenant in the lease that the licensor will
prosecute infringers, amounts to an eviction, has not been, so far as I
have bee,n able to examine the cases, judicially determined; and, upon
the facts before me in this case, it is not neces"ary to decide this ques
tion. The rule, however, is now well established that the mere invalid
ity of the patent is not a sufficient defense to the payment of royalties
under a license, because the licensee may 'still continue to 'enjoy all the
benefits of a valid Patent. Bird8all v. Perego, 5 Blatchf. 251; 1'vlw'sh v.
Dodge, 4 Hun, 278; Bartlett v. Holbrook, 1 Gray, 114; MarstOJ~ v. Swett,
66 N. Y. 206, 82 N. Y. 526. In White v. Lee, 14 Fed. Rep. 789, the
defendant sought to resist an action for license fees on the ground that
the patent was void. In his opinion in that case Judge LOWELL care
fully reviews the authorities. His conclusion is that the mere invalid
ity of the patent is nota sufficient defense, but "that something corre
sponding to evictio!! must be proved if a licensee would defend against an
action for royalties." In other words, it is not enough for a licensee to
prove that the patentisvoid, but he must also show that he has been
deprived of the benefits secured to him under ,his license. It would
seem, t4erefore, from t4e cases, that eviction may be shown, where the
patei~t has been repealed, or where the licens~~ has been enjoined from
acting· under the license at the suit of the owner of a senior patent, 01
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where he can show. t'hathe has been deprived of the benefits of his license
under a patent which is void. In these instances it may be said that
the subject-matter of the contract has been in substance destroyed, and
therefore the payment ofroyalties should cease. A license is the grant
of a right to manufacture, use, or sell the thing patented, but, outside of
the terms of the contract, I do not see that there is any implied cove
nant that the licensor will protect the licensee in the full enjoyment of
the monopoly. If a licensee, as in this case, enters into an agreement
to pay royalties fOf the use of a patented machine, and attaches no such
conditions to the contract as that the licensor will not licensE' to others
for a less royalty, or that the licensor will prosecute infringers, it is dif
ficult to discover upon "'hat principle the licensor is bound by any such
conditions. There is no implied covenant in a license that the licensor
will protect the licensee against competition. In the present case more
than 1,000 licenses have been isstl\3d to use the McKay machine. By
so doing'the licensor creates competition. But it is not contended that
this relieves the licensee from the payment of royalties; and with equal
reason I think that a licensor may license others to use a patented ma
chine at a less price, in the abseJ;lce',of any expresfjagreement in the
license, the same as a landlord may 'lease one store in a block for a less
rental than another. It is a question of contract. Admitting that there
is an analogy between the case of landlord and tenant and that of licensor
and licensee under a patent, I do not see how that helps the defendants
upon the facts before me in this suit. What was granted to the defend
ants was not the protection of the mOll0poly covered by the license, but
the right to lise a machine which embodies certain patents. If they
were deprived of the use of the machine by the act of the licensor, they
might set up eviction, but they cannot continue to use the machine and
tefuse to pay the royalty due under their' contract. :When we begin to
import irpplied covenants into a license the problem meets us of where
weare to begin andw~ere to end;;, Upon the theory of the defendants
in this case, it WQuld seem that any act or omission on the part of a
licerisorwhiQh impairs the .benEJfit to be derived from the use of the pat
entscontai'ned in the license aniounts to an eviction, and relieves the
licensee from further payment of royalties, and at the same time allows
him to go on andus~ the patents. Such a doctrine as this, it seems to
rtle,is manifestly unsourid; and would lead to much confusion ii'I this
ihrportimtbrahch of the pateht la.w. The rule of caveat emptor should be
invoked' here as els,ewhere; ,and ,'if the licensee. e~peets protection, the
tei'ms rind, the degrtie of s11ch protect~ori should forin part of his contract.
It i'squiteOOIIi'lllOnilllicenses to proVide that thelicensor shall not grant
'fature licenses for a less royalty:withOlit allowihg prior licensees the ben
'Mit of any s.u6hreduction. ' In the present case, there being no express
stipulatiOldn the Jicense that the complainant should not lease or sell
the machine to others fora:l~ss price', I think the defendants should ac
cotUIt tothe:(j(jinpl~i'nant forthe amount of unpaid royalties due under
thei~ lic,ense upoil'theshoes manufactured by them ,on the McKay ma-
chirle.. Decree for'conlplaillant. '
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THE AUGUSTINE KQBBE.

REVERE COPPER CO. et ai. v. THE Al:GUSTINE KOBBE.

Wi'l'Cfit Court, S. D. Alabama; June 24, 1889.)

059

1. MARITIME LrENS-PRIORITIES.
After return from a foreign voyage. a coasting trip for repairs and to earn

freight on the way tathe port of loading for abroad again is to be considered
a voyage, when the contemplated foreign voy·age is broken up by seizure of
the vessel; and creditors on this domestic trip will be paid in full, although
no funds will remain to satisfy those of the late foreign voyage.

2. EVIDENCE-PAROL TO VARY WRiTING.
In a suit in admiralty by prior creditors to enforce their claims against a

vessel. evidence is admissible of an agreement between master and charterer,
not incorporated in the charter-party, to payoff prior liens.

3. MARITIME LIENS-PRIORITIES.
Under the circumstances of this case, one chartering a vessel with knowl

edge of existing liens must, when the voyage is broken up, have his damage
by breach of charter subordinated to the earlier claims; but he will be allowed
moneys advanced for the necessities of the vessel, and will be paid pari paS8U
with these liens.

4. SAME-PAYMENTS FOR SUPPLIES.
Payment at the request of the master, just before her seizure, of a ship's

draft for necessary supplies, furnished on an earlier foreign voyage, imports
a maritime lien that will be satisfied out of the proceeds of her sale.

5. SAME.
Supplies delivered in New York to an agent of the ship in a ship-yard at

Jersey City give a general maritime lien.
6. SAME-REPAIRS.

When a ship purports to hail from a foreign port, and the carpenter is not
informed to the contrary, repairs. exclusively on her credit, import a general
maritime lien, and the owner is estopped from setting up that she is a do
mestic vessel.

In Admiralty. On appeal from district court. 37 Fed. Rep. 696,
702.

The Kobbe, after a voyage from Portland, Me., to South America,
and return to Providence, R. 1., was repaired at Jersey City for another
South American voyage, and started for Pensacola to receive her out
ward cargo, calling at Mobile to deliver a Mobile cargo taken on at New
York. While there, the master abandoned his proposed voyage to South
America for one on more advantageous terms to Great Britain, for the
firm of Martin, Taylor & Co., of Mobile, whereupon sundry creditors
seized the vessel, had her sold under order of the district court, and es
tablished their claims by suit in that court. The opinion of TOULMIX,
district j Ildge, in the court below, as well as a full statement of the facts,
will be found reported in the two cases of The Kabbe, 37 Fed. Rep. 696,
702. The only new facts elicited in the circuit court were that the cop
per purchased for the vessel from the Revere Company was delivered
to the .ship's agent in New York, and was there punched for her use be
fore being sent over to Jersey City to be put on her; and that the New
Jersey carp\Jnters, Gokey & Son, knew nothing of the ownership of the
vessel except ,that a maritime register gave her as owned in New Eng-
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land; that the name painted on the stern. marJred her as of Searsport,
Me.; and that Alfred Conover, the master, who contracted for the re
pairs, and whose wife now claims to own the vessel, and to reside in
New Jersey, bad at one time lived in Philadelphia. The appeal was ar
gued for two q~ys before Mr. Circuit Justice LAMAR and Mr. Circuit
Judge PARDEE. The opinion here reported was filed by the court rather
as an explanation of the decree rendered than as an exhaustive opinion.
Under the facts, the court did not find it necessary to pass' on the rela
tive rank of statutory and m~ritilne liens. Part of the money allowed
Edwards and Martin, Taylor:& Co. was, in fact, advanced by them to
payoff stevedores, who are given a lien by the Alabama statute, and
the decree ranks these claims as equal to maritime claims, although the
opinion is silent on the point. The decree rendered was in these words:

"This cause came on to beheatd on the appeal of the Revere Copper Com
pany, William Gokey &; Son, ,Tohn S. Adamson. and J. H. Edwards, libelants
and petitioners in the case, and was argued, Whereupon, and it appearing that
in the dilltrict court, the said bark Augustine KoJJbe was sold by the order of
court, and the proceeds thereof, $6,350. paid into court, of which sum has
been paid and distributed in the court below the costs of the sale, and the costs
of the district court, the seamen's wages, and bills for pilotage and towage,
amounting to some $1,746.40, which leaves iu the registry of this conrt, to be
distributed, under the decree to be hel'ein rendered, among the sevel'allibelants
having liens, the sum of$4,603.60,'it is ordered, actjudged, and decreed that
the following named claims and liens, incurred in the port of Mobile. and on
the last voyage of the said Aug\lstine KobOe. to-Wit, from the port of Provi
dence, Ii. r., via New York, to the 'port of MobiIe, be paid pTO mta out of said
fund, after all .the costs of, this ,court shall be taxed by the clerk, and paid, to
wit: to Martin. Taylor & Co., the sum.of $993; to Joseph R. Edwards, the
sum of $560.74; to Charles A. Leanman, thesumof $61.90; to L. P. Waganer,
the sum of $34,70; to John Boyce, the sum of $15.30; to Baker, Carver & Co.,
the sum of $505.25; to William Gokey & Son. the sum of $1,818.28; to He
yere Copper Co., the sum of $998.80. ,The remaining claims and liens. to
gether with the claim of Wehard Doughty, mortgagee, it is not necessary to
ran\{ and order paid, because they are postponed to the aforesaid claims, and
there are no funds in court arising out of the sale of the said bark Augnstine
Kobbe to pay any part of them.

"June 21, 1889. [Signed] "L. Q. C. LAMAR, Circuit .Justice.
[Signed] "DON A. PARDEE, Circuit Judge."

G. L. & H. T. Smith, for Revere Copper Company and Baker & Car
ver.

Hamiltons & Gaillard, for Steelman et al., sailors, audfor sundry peti-
tioners. .

D. C. & W. S. AndeTson and Hamiltons & Gaillard, for Gokey & Son.
Pillans, Torrey & Hanaw, for 'Martin, Taylor & Co.
J. L. & T. H. Smith, for Edwards and Doughty.
R.Inge Smith, for Adamson and Gladding & Braley.

PER CURIAM'. For the infornuition of prl)ctors and parties we give
the .following explanation of the decree handed down in this case: The
funds in court are not sufficient to pay the conceded maritime liens in
the case. For the purposes of determining priority, we have considered
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that the last voyage was from the port of Providence, R. 1., via New
York, to the port of Mobile. Whether the trip'from Portland, Me., to
South America, and thence back to Providence, R.. 1., should be con
sidered one or two voyages is immaterial. \ve think that the liens upon
this last voyage are entitled to be paid in preference to those incurred on
prior voyages~ Martin, Taylor & Co., in Mobile, had knowledge of the
liens which existed to a large amount against the Kobbe. There is evi
dence, which' we think admissible, to show that Martin, Taylor & Co.
agreed to advance the necessary sums to payoff or postpone those liens,
so that the ship could make the voyage as contracted with Martin, Tay
lor & Co. 'Whether this contract was made or not we deem immaterial,
because, with the knowledge Martin, Taylor & Co. had, they had no
right to make a charter which, if the vessel should be seized, would fur
ther incumber her with large damages, growing out of the failure to com
ply with the charter-party. We think that Martin, Taylor &Co. should
be allowed only the amounts advanced by them to the Kobbe for the ne
cessities of the ship, and that any claim they may have for damages
growing out of the breaking up of the voyage and the failure to com
ply with the charter-party should be postponed until valid liens are
paid. As to the claim of Joseph R. Ed wards, we allow him the amounts
advanced by him for the.necessities of the ship in the port of :Mobile.
The ,debt to L. P. Wright & Co., which was paid by the said Edwards
at the request of the master, imported a lien upon the ship, for which
a, seizure could have been made, and was threatened. 'Ve think that
for such advance Mr. Edwards is entitled to the regular maritime lien
for nece~sary supplies furnished a ship in foreign ports. The copper
furnished by the Revere Copper Company for the Kobbe was furnished
in the port of New York, and to a vessel registered in Searsport, Me.,
and h9lding out Searsport, Me., as her home port, although then lying
in tHe 'w'aters of New Jersey, and belonging to a party then living in New
J orsey. We consider the copper as furnished in the port of New York
on the credit of the ship. The bill of William Gokey & Son is for sup
plies and repairs furnished in Jersey City to a vessel registered in Sears
port, Me. ,having painted on her stern, as required by the act of con
gress, "Augustine Kobbe, Searsport, Maine." She was thus held out
by her owner as of Searsport, Me. Gokey & Son were not apprised,
as the evidence clearly shows, of the fact that the residence of the owner
was in New Jersey. The owner, therefore, is estopped from claiming
other than Searsport, Me., as the home port, and we think, and so de
cide, that Searsport, Me., was, in the particular circumstances of this
case as to him and the other parties interested, the home port of the ves
sel; that the credit for these supplies and repairs was given exclusively
to the ship, and without any reference to the credit of the owner, and,
therefore, that the claim imports a maritime lien upon the ship.

v.39F.no.ll~36
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, '

,STEVENS V., N4.V:IGAZIONE GENERAI,E ITALIAN,,\..

(Di8trict Court, E. D. New York. August 10, 1889::, '

1, SHIPPING':-DAMAGE TO FREIGHT.
A bin of lading exempting the vessel owners from liability for "damage

done by vermin" does not exonerate them from responsibility for injuries by
rats, resuItin~ from their negligence in omitting to fumigate theship before
loading, and the burden of proving that the injuries were not the result of
such negligence is on the owners. '

2. SAME.
N or will a further clause, exemptin~ the owners from liability for any fault

of the officers or crew in the management of the ship, relieve them, as only
mismanagement while the goods are on board is intended to be covered
.thereby, and not negligence occurring before the freight is placed in the cus
tody of the master and mariners.

3. SAME-RESHIPMENT.
It is immaterial that the bilI of lading was executed before the neglect to

fumigate the ship occurred, or that it was executed upon the delivery of the
goods to a vessel other than the one in which the damage occurred; it being
contemplated by the bill of lading that the goods should be transhipped in a
different vessel from that in which the voyage began.

In Admiralty. Libel for damages.
Julian B. Shope, (Chas. Stewart Davison, of counsel,) for libelant.
Ullo, Ruebsamen &- Hubbe, (Lorenzo Ullo, of counsel,) for respondent.

BENEDICT, J. This is an action brought against the owners of the Ital
ian steam-ship Independente to recover for damage caused by rats to cer~

tain goods shipped in Shanghai, on board the steamer Gilslund, for trans
portation to New York. According to provisions in the bill of lading,
the goods were transported in the Gilsland from Shanghai to Hong Kong.
From Hong Kong they were transported to Palermo, in the kingdom of
Italy; as is understood in some other steamer belonging to the respond
ents. At Palermo the goods were reshipped on the steamer Independente,
owned by the respondents, and in her transported to New York. Upon
delivery in New York, or shortly thereafter, the goods were found to be
damaged by rats, and also by sea-water. It is the damage by rats alone
which is involved in this case, the other damage having been paid by
the underwriters.

There is no direct proof in the case to show when the damage by rats
occurred, but, inasmuch as the billof lading given in Shanghai described
the goods as "shipped in good order," the presumption is that the dam
age' occurre~ on the Independente during the voyage fropl Palermo to
New York., The question in the ca$eis whether, under the bill oflading
sued, on,the 9wri~rs,pf the Independente are liable for :damage by rats
occurring .011 her voyage from Palermo to New York. Several stipula
tions in'the bill of lading are relied upon by the respondents as exempt
ing them from liability. One ofthese stipulations is "damage by vermin
excepted." This exemption covers damage by rats. But such an ex
ception, as was decided by Mr. Justice BLATCHFORD in the case of The
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I8abella, 8 Ben. 139, does not avail to relieve the ship-owner in a. case
where, as is the fact here, "no evidence is given to show any care or pre
caution taken to guard against damage by rats." According to the de
cision refArred to, and which should be followed here, the fact of damage
by rats is to be regarded as prima facie evidence of negligence, in the ab
sence of any explanation or proof of care. The liability of the respond
ents for the damage in qnestion is undoubted, therefore, unless they are
relieved there~rom by another stipulation in the bill of lading, which is
as follows: "Damage or loss * * * from any act, neglect, or default
of the pilot, master, or mariners in the navigation or management of the
ship * * * excepted." This is an express stipulation confined by
its terms to liability for negligent acts or omissions on the part of the
pilot, or of the master, or of the mariners of the ship, occurring in the
navigation or management of the ship; aud, as it seems to me, by neces
sary implication confined to acts or omissions occurring while the goods
are on board the ship, where they are, in a certain sense, in the custody
or under the control of the master, pilot, and mariners of the ship. It
cannot, in my opinion, be held to exempt thf~ ship-owners from negli
gent acts or omissions which, although they may affect goods tnereafter
shipped, occur before the goods are by shipment placed in the custody
of the master, pilot, or mariners of the ship. If this be the proper un
derstanding of the exception in question, it has no effect to relieve the
Ship-owners from liability for the neglect which caused the damage in
question, namely, the neglect to fumigate the ship; for fumigation must
always be performed prior to the shipment of cargo.

In the case of Steel v. Steam-Ship Co., L. R. 3 App. Cas. 72, a clause
similar in many respects to the one under consideration was held by the
English courts ineffective to exempt the ship for neglect occurring prior
to the execution of the bill of lading, and the principle of the decision
seems applicable to the present case, although this bill of lading was
signed in Shanghai, and the neglect to fumigate the Independente oc
curred subseqnently in Palermo; for the bill of lading contemplated a
reshipment of the goods at Palermo into a different ship from that in
which they were shipped in Shanghai, and for a distinct voyage. The
contract provided for severa] distinct voyages in different ships, and,
although a single bill of lading was issued, the legal effect, so far as the
exceptive clauses are concerned, is the same as if a separate bill of lading
had been issued upon each shipment of the goods upon a different ship
for a different voya~e. My conclusion, therefore, is that, notwithstand
ing the exceptions in the bill of lading, the respondent is liable for the
damage by rats discovered upon the landing of the goods from the Inde
pendente in New York. In arriving at this conclusion I have not con
sidered the effect of the Italian law. The bill of lading states that all
"general averages arising on the voyage are to be settled at Genoa." This
clause has not been insisted upon in the brief, doubtless for the reason
that the goods never went to Genoa; that so far as appears none of the
parties reside in Genoai that Genoa was not touched at in any of the voy
ages; that the clause is limited in term8 to "general averages i" and that
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there is no proof given to show tha~ the Italian law differs from our law.
The law governing this contract I have supposed to be the .law of Eng
land, as the contra,ct was made in Shanghai, a port conceded in this case
to be a port subjeet for the purposes of commerce and navigation to .En
gEsh law; and the law of England applicable to the. case is deemed
similar to the)aw of the United States, with the single exception proved,
namely, that the law of the British Empire permits carriers to exempt
themselvel'l1;ly exprees contract from responsibility for losses occasioned
by the negligence of their servants,-an exception not important under
the construction here given to the contract.

The further point was made at the trial, but not in the brief, that the
damage in question might have been caused in a warehouse in HOllg
Kong, where, according to the bill of lading, the ship had liberty to land
and store the.goods at shippers' risk, to await the arrival there of the first
available connecting steamer. As to this it is sufficient to say that, for all
that appears, the goods may have been transhipped directly to a connect
ing steaml:'r at ,Hong Kong, without going into warehouse. If the goods
were put in store at Hong Kong, it was incumbent on the claimant to
prove it. I observe in the brief the point made that the damage in
question was not discovered until some days after the goods had been
landed from the ship in New York, and that, inasmuch as rats may have
eaten the bales after they were discharged, proof that the goods were
damaged by rats when landed is necessary before the libelant can recover.
This point did not attract my attention at the trial, and, as the respond
ent is of course not liable for rat damage done after delivery, leave is
given to either party to take proofs upon the reference as to the existence
of rat damage when the goods were delivered, and the damage reported
will be limited to damage by rats appearing to have occurred prior to
the delivery of the goods in New York.

The conclusion I have arrived at renders it unnecessary to consideI
the interesting proposition argued in behalf of the libelants, that an ex
ception such as this bill of lading contains, being held by the courts of
the United States to be contrary to public policy, should never be en
forced by th.e courts of the United States upon grounds of comity, because
comity yields when the law of the foreign state conflicts with a rule of
the forum based upon public policy. Let a decree be entered in favO!
of the libelant, with an order of reference to ascertain the amount of
damage by rats to the libelant's goods.
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BLACK v. SOUTHERN PAC. R. CO.

(Oircuit Oourt, N. D. Oalifornia. July 29,1889.)

565:

1. SHIPPIKG-LIABILITY OF VESSEL FOR TORT-LIMITING LIABILITy-PROCEED
ING EXCLUSIVE.

Proceedings of the United States district court, under admiralty rule 04,
United States supreme court. and sections 4283-428.'i, Rev. St.. the act of
congress of June 26. 1884. and section 4289. Rev St., as amended by act of
June 19. 1886, to limit the liability of ship-owners for loss or damages to per
sons or goods. snpersede all other actions and snits for the same damages
in the state or national courts. upon the matters being properly presented
therein,

2. SAME.
In the nature of the case, where the jurisdiction of the district court has

attached, it is exclusi ve.
3. SA)!E-TafE OF FILING PETI'l'ION-RULE 54.

The petition or libel may be filed in the district conrt before, as well as
after, SUIt commenced to recover damages.

(Syllabus by tlte Court.)

At Law. Motion to stay proceedings and strike the case from the cal
endar.

The steamer Julia was a duly enrolled and licensed vessel, under the
laws of the United States, for the coasting trade, and was employed, in
connection with the railroad of the Southern Pacific Company, as a part
of its continuous line of overland transportation between the state of Cal
ifornia and otber states, in the business of commerce and navigation, and
in navigating between Vallejo Junction, in the county of Contra Costa,
across the straits of Carquinez, to South Vallejo, in Solano county, in the
state of California, upon tide waters, and within the admiralty jurisdic
tion of the United States. On February 27, 1888, as she was leaving
her dock at South Vallejo for Vallejo Junction, with a considerable num
ber of passengers, but without cargo, her boilers exploded, in consequence
of which about 30 passengers lost their lives, and 8.others were injured;
and the steamer was so largely damaged that she was beached at Somh
Vallejo. The Central Pacific Railroad Company as owner, and the South
ern Pacific Company as lessee, in pursuance of admiralty rule 54, there
upon filed a petitio!). in the United States district court for the Northern
district of California, stating the foregoing and other necessary facts;
that suits were about to be commenced against them by the heirs and
representatives of the parties killed, and by parties injured, for sums
largely in excess of the value of the interest of the petitioners in the ves
sel and freight; and prayed that they might be declared entitled to the
benefit of the act of congress as expressed in sections 4283, 4284, and
4285 of the Revised Statutes of the United States, and of an act passed
June 26, 1884, and particularly section 18 of said act; also the benefit
of section 4289, Rev. St., as amended' by an act passed June 19, 1886.
They also asked that they might be permitted to convey all their interest
in said steamer and freight to a trustee to be named by the court, for the
benefit of the parties injured, and the heirs and representatives of those



FEDERAL REPOR1'EB, vol. 39.

killed, and that they might be discharged from further liability in the
premises. The court rendered a decree appointing a trustee, and author
izing a conveyance for the beneut of the heirs of those killed and the par
ties injured, and the conveyance was made in pursuance of the order.
After the filing of the said petition the plaintiff commenced this suit to
recover $50,000 for injuries alleged to have been sustained by the ex
plosion on said steamer Julia; whereupon the defendant presented to
this court a certified copy of the petition, and said decree of the district
court, entered thereon, and on affidavits stating the facts, moved that the
proceedings in this case be suspended, and the case stricken from the
calendar. .

Benj. ""tforgan, for plaintiff.
T. I. Bergin, for defendants.
Before SAWYER, Circuit Judge.

SAWYER, J., (orally.) This is an action to recover damages for inju
ries sustained by the explosion of the boilers on the steamer Julia. After
the explosion, and a few days before the commencement of this suit, the
Southern Pacific Company, and the Central Pacific Railroad Company,
filed a petition in the United States district court stating the facts about
the explosion, and the number of persons that were injured and killed,
and offered to surrender the vessel, and alnheir interest in it, and asking
to be allowed the advantages provided under the statutes of the United
States in such :cases; The district court rendered a decree after monition,
accepting the property, and appointing a trustee, to whom they conveyed
it in pursuance of the offer in the petition, and decree entered thereon.
A few days 'after that, the plaintiff, Black, commenced this suit for $50,
000, damages for injuries sustained by the explosion. This is a motion
to stay proceedings, and strike the case from the calendar. More prop
erly it should have been in terms to dismiss the case, the district court
having jurisdiction of the entire subject-matter of this suit as well as of
the surrender of the vessel, to distribute the proceeds under the statute;
arid detetermine whether the: company should be exempted from any
further payment after the surrender of the vessel thus made or not. In
the case ofStea1ltship Co. v. Manufacturing Co., 109 U. S. 578, 3 Sup. Ct.
Rep. 379, 617, the United States supreme court held that the district
court having acquired jurisdiction, its jurisdiction so acquired is, in the
nature of the case, exclusive; and it is the duty of all other courts to
whose attenfion the matter is properly brought to suspend proceedings,
dismiss the suit, ·and refer the whole matter to the district court. That
was affirmed ill the case of Butler v.; Steamship Co., 9 Sup. Ct. Rep. 612.

The plaintiff opposes this motion 6n the ground that under rule 54 of
the United States supreme court in admiralty relating to these matters,
-inferentially, the company are only authorized to file their petition in the
district court after a suit has been commenced. The form of the rule is
a little ambiguous it is true. It is that apetition or a libel may bp. filed
in the district court after the suit has been commenced, but it does not
say anythihg about filirig it before suit commenoed. In the case of &;
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parte SlaytCYfi, 105 U. S. 451, the supreme court held that under this rule
a petition may be filed before, as well as after, the commencement of the
suit, so that the supreme court has construed its own rule, adversely to
the position taken by the plaintiff. The defendant has filed a copy of
the petition in the distric.t court, and of the decree upon it, and there is
no dispute as to its correctness except that the decree has been modified
by striking out the injunction. The remainder of the decree remains as
it was. When brvught to the attention of this court, its duty, is, according
to the decisions of the supreme court, to suspend all proceedings in the
case. The supreme court of the United States says that the suit should
be dismissed. The motion'here, in form, is, to suspend all further pro
ceedings in the case, and to strike the case from the calendar. I donot
know exactly what is meant by striking the case from the calendar, other
wise than dismissing it. 'We are not in the habit of striking cases from
the calendar until they are disposed of, because inconvenience may result
therefrom many years afterwards. The proceedings will be suspended,
and I think, the suit may as well be dismissed. If counsel, however,
think that is not proper, I will leave them to move to amend in that par
ticular. Let the proceedings be suspended, and the suit dismissed.

THE AVOCA.!

BOYES et al. v. THE AVOCA. WEU"S ct al. v. SAME. ELLIS et al. v.
SAME. BRIGGS et al. v. SAME.

(District Court, E, D. New York. July 12, 1889.)

1. SAl,VAGE-CO:UPENSATION.
A fire broke out on a steamer lying on the north side of an oil·dock in the

East river, which spread to the pier, and immediately afterwards to the bark
A., which was lying on the south side of the pier, with nearly 10,000 barrels
of oil aboard. Almost as soon as the fire broke out it was discovered by the
tug A. E. C., which, with all the speed possible, made for the fire. Arriving
at the burning pier, the tug took hold of the bark. hauled her into the stream,
where she was anchored, and then the crew of the tug boarded the bark, and
aided the latter's crew in extinguishing the fire. The time occupied in tow·
ing out the bark was about 20 minutes. The fire was wholly extinguished in
an hour and three,quarJ:,ers. The A. E. C. was the only tug able at the time
to assist the bark...Th~ latter and her cargo were worth some $70,000. Held,
that the tug should recover $5,000 salvage.

2. SAME-UNNEC!iSSARY AIl>. .
After'the bark had been towed into the stream and anchored, and while the

crews of the bark and the tug were engaged in extinguishiug the fire, two
other tugs came along·slde to assist. Hetd, that the fire would have been ex
tinguished without their assistance; that what little aid they rendered was
not needed; and that they were not entitled to salvage compensation.,

'Reported by,Edward G. Bep.~dict, Esq., of thll New YQrk bar.
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II,t. Adrt1iralty. .. . .. ..
Action~ by James Ellis and othe'l'S, Jonathan H. Wells and others, as

owne.rsand crew of the steam-tug Alice E. Crew, and Alison Briggs and
others,·andCharles W. Boyes .and others, as owners of the steam-tugs
Arrow and Ex~elsior against the bark Avoca, to recover salvage compen
sation for services rendered in extinguishing and protecting from fire.

George lV. Dease, for libelants Ellis et al.
Wing, Shoudy & Putnam, for libelants Wells et al.
Alexander & Ash, for libelants Briggs et al.
Wilcox, Adams & Macklin, for libelants Boyes et al.
William A. Walker, for claimants.

BENEDICT, J. These actions are to recover salvage compensation for
services rendered to the bark Avoca on the occasion of a fire at the oil
docks on the 11th day of October, 1888. They were tried together, and
may be disposed of together.

At a little after 5 o'clock in the morning of the 11th day of October,
1888, a fire broke out on the steamer Hafis, lying on the upper side of
the pier at the foot of North }£leventh street, on which pier was a shed used
for storing petroleum oil, in which at the time there were 30 barrels of
refined oil, and upon which was a pipe-line, used for the purpose of car
rying petroleum in bulk into tanks upon ships lying at the pier. On
the south side of the pier lay the bark Avoca, her foremast boing about
abreast of the shed upon the pier. The Avoca had taken on board some
9,600 barrels of refined petroleum oil, and at the time the fire broke out
lay. fast to the pier, having 4 barrels of oil upon the deck, and her hold
nearly full of refined oil in barrels. A few moments after the fire was
discovered the bark caught fire from the blazing shed. The fire was
from the beginning rapid and dangerous, and there was no possibility
of aid from the shore. Almost ·at the time the fire broke out it was dis
covered by the pilot of the Alice E. Crew, a steam-tug, then on the other
side of the river, about a mile and a.half distant. He at once made for
the fire, signaling his engineer to give the tug all the speed possible.
Arriving at the burning pier. the tug at once proceeded to give a line to
those on board the bark, and to haul her into the stream, the sails of
the bark and her bulwarks being at the time ablaze. The slip was about
100 feet wide, and in towing out the bark came in contact with a vessel
on the other side of the slip, from which she was speedily extricated,
and ·then taken to an anchorage near a reef in the river at that point.
As soon as the bark was anchored the crew of the, tug boarded her, and
assisted the master and crew in extinguishing the fire. This was accom
plished without difficulty by the use of buckets and the tug's hose. The
damage done.tQ~he bMk by the fire was the loss of some sails, the jib
boom, some feet of herbuhvarks, and some of her deck plank. Her re
pairs cost $1,280. The time occupied in towing the bark ant to the
place of anchorage did not exceed 20 minutes. The fire on board the
bark was wholly extinguished in the course of an hotlr and three-quarters.
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When the bark was anchored she was in danger of striking the reef when
the tide changed. She was therefore held away from that by the tug,
so that she did not strike. After the fire was out, the tug took the mate
of the bark-the mastbr being absent-down to his owners in New York,
leaving him there about 10 o'clock in the morning. The value of the
bark was $35,000, less $1,280, the cost of repairs. The value of the
cargo was $36,760. While the bark was at anchor, and the crew of the
bark engaged with the crew of the Alice E. Crew in extinguishing the
fire upon the bark, the steam-tug Arrow and also the steam-tug Excel
sior carne along-side the bark, and now claim to have rendered services
in extinguishing the fire on the bark, for which they also demand sal
vage compensation. It is not to be doubted that the services rendered
by the Alice E. Crew on this occasion were salvage services of an impor
tant character. Had it not been for the timely presence of the Alice E.
Crew, the proofs render it certain that the bark and her cargo would have
been wholly destroyed, as were other vessels, by the same fire. The
services so rendered were promptly rendered, to a vessel in great distress.
They were voluntary, and they resulted in saving the vessel and her
cargo from destruction. An effort has been made on the part of the
claimants to maintain that in the absence of the Alice E. Crew, the bark
would have drifted in the ebb-tide away from the pier, and might have
escaped destruction. I cannot believe that such would have been the
fact. My opinion is that, in the absence of aid from some tug, the bark
would have burned up. It has also been contended that the bark might
have been saved by the tug Emperor, a tug that arrived at the pier at
about the same time as the Alice E. Crew. But the proof is clear that
the Emperor devoted herself to the steam-ship Hafis, and in the taking
off her men from the end of the pier, and would not have been able to
assist the bark at the same time. The fact is that, owing to the inten
sity of the fire, and the exposed position of the bark, no tug except
the Alice E. Crew was present in time to afford any valuable assist
ance to the bark. The services, however, were of short duration, and
involved no special skill or hazard to the "alvors. The case is that of
some $70,000 worth of property saved from total loss by the timely aid
of the only tug able to renuer any assistance. Such a case calls for a
liberal award. In my opinion the tug should recover for her services on
this occasion the sum of $5,000. In regard to the services rendered by
the Arrow and the Excelsior, in my opinion neither of those vessels are
entitled to salvage compensation. Their services were not needed. The
Alice E. Crew was along-side the bark, and her crew and the crew of the
bark were engaged in putting out the fire, and it would have been ex
tinguished without any aid from the Arrow or the Excelsior. The lit
tle aid that they did render was not required, and I am unable to award
to them any compensation therefor. The libel in the case of Briggs
must therefore be dismissed, but without costs, and the libel of Boyes
must also be dismissed, but without costs. In the other two cases,
which are one for the owners and the other for the crew of the Alice E.
Crew, a decree against the bark and her cargo will be rendered for the
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Rum of$5,OOO, and the taxable costs. 'The award will be apportioned
hereaftetamong the salvors by the court, unless they agree among them
selves as to its division. 1

THE VANLOO.'

SULLIVAN et al. v. THE VANLOO.

(District Court, E. D. New York. July 12, 1889.)

SALVAGE-COMPENSATION-COSTS.
Fire broke out on a wooden ship, wbich had previously carried petroleum,

and which was lying in a crowded dock. A water-boat near by eame up, on
a call for assistance. and poured water into the ship for some 20 minutes,
when the city fire department appeared. and extinguished the tire. The ship
was valued at $40,000, Held. that $500 should be awarded as salvage. but
without costs, as no proper effort was made by the salvors to make known
the amount demanded before suit, and the ship was seized without notice of
intention to proceed against her.

In Admiraltv.
Action by J~remiah Sullivan and others agninst the British ship Van

loo, to recover salvage compensation for services rendered in extinguish
ing a fire therein by the water-boat Nelly.

Edward D. McCarthy, for libelants.
Wing, Shoudy & Putnam and C. C. Burlingham, for claimants.

BENEDICT, J. This is nn action on behalf of the water-boat Nelly, to
recover snlvage compensntion for services rendered to the ship Vanloo on
the 23d day of October, 188Fl, on which day, at about 11 o'clock in the
forenoon,-that ship being in the Atlantic dock, with little or no cargo
on board,-fire broke out in the lazaret, which burst forth through the
hatch in flames estimated from five to ten feet high. At the time the
fire broke out the master of the ship was not on board, but the mate and
several of her crew were. On the bursting forth of the fire, the mate
caused an alarm to be at once given by the ringing of a bell on board
the ship and cries of "Fire!" On hearing the alarm, the water-boat
Nelly, then lying near by in the same dock, having on board some 8,000
gallons of water, at once proceeded along-side the burning ship, and com
menced to throw water upon the fire with her pumps. After some 15
or 20 minutes the fire department of the city carne to the ship, and by
their powerful pumps the fire was extinguished.

There is no c!<Jubt that the services rendered by the Nelly were salvage
services. Theonly question raised in the case is as to the amount. The

'The parties being unable to agree as to the division, the court subsequently distrib
uted the $5,000 aUlong the salvors, awarding $3,150 to the owners of the tug, and $1,250·
to the master and crew.-[REP.

"Reported by Edward G. Benedict, Esq., of the New York bar.
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ship Vanloo was a wooden vessel. She had been engaged in carrying
petroleum on a prior voyage. Her value was $40,000. Notwithstand
ing the strong assertions of some of the witnesses called by the libelants,
the circumstances proved satisfy me that the ship would have been saved
from destruction by the exertions of the fire department without the aid
rendered by the Nelly. It is impossible, therefore, to award to the
Nelly salvage compensation as for saving a shi p worth $40,000 from total
loss. Ft0lll: what amountofloss the ship wassavedoy the exertions of
the Nelly cannot be determined with accuracy, but the extent of the
.damage actually done to the ship by the fire, and the intensity of the
fire as it'appeared to those who saw it, afford some ground upon which
to base a conclusion as to the probable extent of the damage that would
'have been done by the fire before the arrival of the fire departnlent if
no assistance had been rendered by the Nelly. The estimate of the libel
'ants' advocate puts the loss from which the ship was probably saved by
the Nelly at half her value. It is made plain by the evidence that with
out the Nelly's aid the ,fire would have burned for 20 minutes without
serious opposition; and it must be conceded that a delay of 20 minutes
in attacking such a fire in the lazaret of such a ship could not occur with
'out giving the fire a headway that must have caused serious injury to
the ship; but I do not think that she could in that time have been in
jured to the extent of half her value. Still I cannot doubt that ill the
absenc-e of the Nelly the ship would have sustained damage many times
exceeding the amount I shall award the Neny for her services.

In determining the proper award to be made to the Nelly, it is to be
-considered that it is a case of fire in a crowded dock. It was a fire in a
wooden ship of the value of $40,000, which had lately carried a cargo
of petroleum. Danger, not only to the ship on fire, but to many others
in the dock, was present. Prompt aid was necessary. and prom pt aid
was furnished by the Nelly, able as she was to throw water upon the fire
without any delay whatever. The aid was furnished on a call for as
sistance from the ship, and was voluntary. It was. however, rendered
without risk, and was of short duration. In my opinion, $500 will be
a proper award for the services rendered by the Nelly, but it must be
without costs, because it appears that no proper effort was made on the
part of the Nelly to make known before SUlt the amonnt demanded, and
the ship was seized without notice of the intention to proceed against
her.
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SMITH v. THE MORGAN CITY.
J1

(District Court, D; South Carolina. July 12, 1889.~

1. SALVAGE-FEES OF MARSHAL.
A vessel was libeled for sQlvage, but the warrant of arrest remained in the

clel'k's office, and was never ~iven to the marshal. The parties ,stipulated
that the vessel should remain In her owners' possession. The bond was nei
ther taken in the marshal's name, nor delivered to him. After a decree for
salvage was rendered, the claim was paid without sale, no money passing
through the marshal's hands. Rev. St. U. S. § 829, provides for a commis
sion to the marshal for sales in admiralty proceedings, which shall be reduced
when the claim is settled without a sale. Held, that the marshal should re
ceive the reduced commission which is given him as compensation for the
loss of his opportunity to earn fees by a sale of the property, and not as a com
pensation for services.

2. SAME-CLERK'S FEES.
But the clerk, under section 828, giving him a commission for "receiving,

keeping, and paying out money" in pursuance of any order of court, of a
given per cent. of the amount;"received, kept, and paid," is not entitled to
any compensation.

In Admiralty. Libel for salvage.
Libel for salvage by Smith, master of the steam-ship Apex, against the

steam-ship Morgan City. A decree was rendered for salvage, and, the
sum awarded having been paid, the marshal's and derk's commissions
were taxed as part of the co·sts. To this taxation the claimants object.

J. P. K. Bryan, for libelant.
Barker, Gilliland &- Fitzsimons, for claimants.

SIMONTON, J. The case comes up on a question of the marshal's and
clerk's commissions. 'Vhen the libel for salvage was filed, the warrant
of arrest was left in the hands of the clerk. Libelant's proctor instructed
the clerk not to hand it to the marshal. No arrest having been made,
the respondents put in a stipulation for the Morgan City, both proctors
assenting, and she remained in the possession of her owners. A decree
for salvage having been rendered, the case was settled by the parties
without a sale. No money was paid into the registry of the court, or
into the hands of the marshal. In the taxation of costs the clerk charges
his commissiOllS on the award, $12,000. The marshal also charges com
missions at the rate of 1 per cent. on the first $500, and one-half of 1 per
cent. on the rest. The claimants dispute these charges. Section 829,
Rev. St., givea to the marshal, for sale of vessels or other property
under process in admiralty, or under the order of a court of admiralty,
and for receiving and paying over the money, 2t per cent. on allY
sum under $500, and It per cent. on the excess over $500. But when
the debt or claim in admiralty is settled by the parties without a sale
of the property, the marshal shall be entitled to a commission of 1
per cent. on the first $500 of the claim or decree, and one-half of 1
per cent. on the excess, if any. Judge BENEDICT, discussing this sec
tion in The City of Washington, 13 Blatchf. 410, says: "The provision
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of the statute which gives to the marshal a commission is applicable
to all cases where the debt is Settled by the parties without a sale. There
are no terms of limitation." Although he states this distinctly~ yet he
adds: "Nevertheless, I cannot think it was intended to apply, where
no service is performed or responsibility assumed." After a careful
reading of this section, I cannot find the intent which Judge BENEDICT
saw. The learned judge, however, recognized the policy of the courts
in this matter. He therefore in that case seized upon the fact that
the bond for the release of the ship was given in the name of the mar
shal. But it was never lodged with or delivered to him. That case was
in very many respects like the present case. The warrant of arrest was
issued, but never executed. The vessel was never in custody, and was
bonded by the parties. The case was heard and settled without any ac
tion of the marshal. The point of difference is that in the city of Wash
ington the bond was taken in the name of the marshal. In this case the
marshal's name does not appear. In neither case was the marshal ever
in possession of the bond. This section provides for the compensation
of the marshal by fees. Judge BENEDICT evidently felt the necessity for
the most liberal construction of the law in order to secure him his fees.
In my opinion, it was unnecessary to strain the interpretation of the aCt.
This compensation in question is not based on any service whatsoever.
The commission on moneys paid between the parties without a sale of
the property is given to the marshal by way of compensation for the loss
of the opportunity to earn the fees by sale and by custody of the money.
The cause being in the hands of the court, and the court having ren
dered a decree,the regular mode of enforcing the decree is by execution.
The enforcement of the execution was as well the right, as the duty, of
the marshal. The parties, however, prefer to settle the matter without
further intervention of the court. If they take this course, they cannot
deprive the marshal of all that he might have earned. They pay him
a reduced commission. One per cent. instead of 2~, and ~ per cent. in
stead of H. The same practice, from time immemorial, has existed in
this state. When parties settle a case in judgment outside of the sher
iff's office, he gets a reduced commission. Gen. St. S. C. § 2437. The
marshal is entitled to the commission charged.

With regard to the clerk. The language of the section (828, Rev. St.)
is, "for receiving, keeping, and paying out money in pursuance of any
.3tatute or order of court," the clerk is entitled to "one per cent. on the
amount so received, kept, and paid." In this case there is no statute
requiring payment of the salvage award into the registry. No decretal
order has been entered. Upon knowledge of the views of the court, the
parties settled without further action on its part. Thus no order was
passed requiring payment of the money into court. As the compensa
tion to the clerk is for the trouble und responsibility of actuallv receiv
ing, keeping, and paying out money, (In;e Goodrick, 4 DilL 230,) this
claim is disallowed.
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THE AnMIRAL.1

GROVE et at; v. THE ADMIRAL.

(Diat'1'ietGo'1.f,'rf, :fe.D. New York. July 23, 1889.)

1. CoLLlSION-CRossntG COt;TRSE. , '
The lighter A. was going up the East river along the Brooklyn piers, and

the 'wa,t,er.boat C. was crdSsin,g the, river, f,rom New York to BrOOklyn" and had
tbeA. Q.n bel' starboard band., TheC.blllw two whistles twice without reo
ceiving a reply.ro her third signal of two blasts the A. replied with two.
rhe 0: thereupon' starboarded hard 'and opened het engine in an endeavor to
cross the A.'s bows. and the llttter,ported. The vessels came together and
th(j:C. was sunk. ' Held. that the C., being bound to avoid thl1 A., took upon
herself the risk of an attempt to ,cross the latter's bo,\"s, and could not reo
cover. "

2. SAME-SIGNAl,S.
When a boat, boundqyrule to avoid another, signals that she is going to

,cross tbe latter's bows'l/-n jtssenti,ng signal by the boat, having the right of
way is merely an annouDce'ment to the other that her intention is known. It
gives her no immunity from the 'tesponsibility cast upon her by law,and con·
stitutes no fault in the event of subseq!-lent collision.

In Admiralty.
Action by Frll-ncjs H. Grove and others for damages caused by collis

ion.
Hobbs & Gifford and R.D.Benedict, for lihelants.
Wing, Shoudy & Putnam, H. Putm~m, and C. C. Burlingham, for claim

ants.

BENEDICT, J. This is an action brought by the owners of the water
boat Crotori to recover for the sinldng of that boat in a collision with the
lighter Admiral that occurred in the East river on the 13th day of Feb
ruary, 1888. The Admiral was proceeding up the East river along the
piers. The Croton was crossing the river from the New York shore,
bound to the slip at Prentice's stores, on the Brooklyn side. An exam
ination of the evidence shows the collision to have been occasioned by
the fault of the Croton, and not by the fault of the Admiral. The Cro
ton was on l:l. course crossing the course of the Admiral, and having the
Admiral on her starboard side. Although she, as she says, blew two whis
tles to the Admiral twice without receiving a reply, she kept on without
change of course or speed, giving to the Admiral a third signal, to which
the Admiral then replied by two. It is argued on behalf of the Croton that
the failure of the Admiral to reply to her signal shows now that the Cro
ton was not seen by the Admiral. If so, it showed the same thing then.
The Croton, therefore, attempted to cross the bows of a vessel near at
hand, and known by her to be ignorant of her presence, and of course
she assumed the risk of crossing in safety, without any action on the
part of the Admiral. Again, when after the Admiral's delay to reply

1 Reported by Edward G. Benedict, Esq" of the New York bar.
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to two of her signals, upon receiving a reply to her third signal, she
starboarded hard and opened her engine in an endeavor to cross the
Admiral's bows, she took the risk upon herself, and failing is respon
sible for the result. The reply of the Admiral to her signal gave the
Croton no immunity from the responsibility cast upon her by the law.
A mistaken idea seems to be entertained in behalf of the Croton that
it was a fault all the part of the Admiral to blow two whistles in reply
to the two whistles of the Croton, unless it was the judgment of the
Admiral that there was room and time for the Croton to pass ahead in
safety. It was not for the Admiral, but for the Croton, to determine
whether there was room and time for her to pass the Admiral's bows
in safety. Her signal to the Admiral announced her determination
of that question, and the reply of the Admiral simply informed her that
her determination was known to the Admiral, and constituted no fault.
It is further claimed, on behalf of the Croton, that the Admiral was in
fault, because, after blowing her two whistles in reply to the Croton's
signal, she ported her helm, when, by starboarding, she would have as
sisted the Croton in her attempt to cross the Admiral's bows. The an
swer here is that it was no part of the duty of the Admiral to assist the
Croton. The limit of the obligation upon the Admiral was, when dan
ger of collision appeared to her, to adopt such measures as she had at
command to avoid collision. Upon the evidence I doubt whether it was
a mistake on the part of the Admiral to port when the Croton starboarded
to cross her bows, but if it was a mistake it is not to be laid at the door
of the Admiral as a fault. If it was a mistake, and if in the absence of
that mistake the Croton would have passed in safety, the mistake is not
to be attributed to the Admiral, but to the Croton, whose unwise action
alone required the Admiral to determine a question that otherwise would
not have been presented. The libel must be dismissed, with costs.

THE GUYANDOTTE.1

CHAPPELL v. THE GUYANDOTTE.

(District Oourt, E. D. New York. July 26, 1889.)

COLLISION-VESSEL .~'r ANcrroR-ANCHOR LIGHTS.
'rhe schooner barge 1'11. was run down at night while at anchor near the

middle of the Elizabeth river, a little below Lambert's Point pier, by the
steamer G. Held. on conflicting testimony as to whether the barge exhibited
an anchor light, that she did exhibit such light, and, the night being good for
seeing lights, that a vigilant lookout on the steamer would have discovered,
in time to have avoided, the barge. but the latter not having an anchor watch
when lying in an exposed place, she was in fault also, and the damages should
be divided.

1 Reported by Edward G. Benedict, Esq., of the New York bar.
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In Admiralty.
Action by Frank H.Chappell to recover damages caused by collision.
Carpenter & Mosher, for libelant.
Biddle & Ward, for claimants.

BENEDICT, J. This is an action to recover far the sinking af the
schooner barge Marion by the steam-ship Guyandotte, on the night of
the 17th of December, 1887. The Marion, laclen.with a cargo of coal,
consisting of about 1,595 tons, was anchored in or near the middle of
the Elizabeth river a little below Lambert's Point pier. While so lying
she was run down and sunk by the. steam-ship Guyandotte, at the time
bound down the Elizabeth river from Norfolk, Va. The amount of the
claim is upwards of $24,000. Upon the greatly disputed question in
this case, whether the barge was displaying an anchor light, I incline to
the opinion that the strong array of witnesses which the barge has been
able to produce upon that point must be held to outweigh the testimony
produced in behalf of the steam-ship. The case of the claimants is
somewhat weakened by the fact shown by the circumstance in proof,
that at the time of the inspectors' examination, held shortly after the ac
cident, thev were desirous that the lookout on the boat should not be
examined by the inspectors, and by the further fact that, although the
master of the boat is now positive that the barge had no light, in his
letter to the agents, written the day after the collision, he said that she
had a dim light. Upon all the testimony I am unable to hold the barge
in fault for not displaying an anchor light. But she must be held in
fault for not maintaining an anchor watch. Anchored where she was in
such a night, she was bound to take every precaution to warn approach
ing vessels of her presence. A vigilant watch on her deck might by
shouting and swinging a lantern have attracted the attention of thOSe on
the steam-boat to her presence in the locality where she lay at anchor in
time to have enabled the steam-boat to avoid her. The probability that
a watch on deck would have prevented the disaster seems to me greater
in this case than in the case of The Clara, 102 U. S. 200, where the de
cision of the circuit justice that neglect to have an anchor watch was
fatal to a recovery was affirmed by the supreme court. If, as the weight
of the evidence is, the barge had a light displayed, the steamer was also
in fault for not seeing it in time. The night was good for seeing lights,
and I cannot doubt that a vigilant lookout on board the steam-boat
would have discovered the barge in time to enable the steam-boat to
avoid her. Both vessels being found in fault, the damages will be ap
portioned.
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TEHAN v. FIRST NAT. BANK e~ al.

(Circuit Court, No D. New York. August 16, 1889.)

577

REMOVAL OF CAUSES-FEDERAL QUESTIOK.
An action between a receiver of an insolvent national bank and a depositor,

involving only the right of set-off of deposits against notes due by the depos'
itor. does not present Ii federal question, under Rev. St. U. S. 85242, avoid
ing preferences to creditors of such an insolvent bank.

Motion to Remand.
Action by William H. Tehan against the First National Bank of Au

burn and Frank M. Hayes, receiver of said bank, to have certain indebt
edness due plaintiff as administrator, by said bank, applied to the pay
ment of notes held by the bank against him. It was removed from the
supreme court of New York by defEmdants on the ground that a fed
eral question was involved, it being contended that Rev. St. U. S. §§
5234, 5236, 5242, were drawn in question. These sections refer to the
appointment by the comptroller of the treasury of a receiver to take
possession and administer the assets of an insolvent national bank, and
the distribution of the funds among the creditors. They also avoid all
transfers and assignments, etc., made by the bank with a view of pre
ferring creditors.

Frederic E. Storke and Sereno E. Payne, for plaintiff.
Bacon, Briggs & Beckley and John N. Beckley, for defendant Hayes.

COXE, J. This action was commenced in the supreme court of the
state of New York. It was removed to this court upon the theory that
a federal question is involved. The plaintiff, as administrator of the
estate of Eliza Tehan, had at various times deposited in the First Na
tional Bank of Auburn the sum of $2,279, for which he held certificates
of deposit, payable to him in his official capacity, at the time the bank
closed its doors. The bank was also indebted to him individually, as
a depositor, in the sum of $40. At the iime of its failure the bank held
the plaintiff's notes for $5,500, upon all of which paper he was individ
ually liable, and upon $2,000 of which his name also appeared as ad
ministrator. The plaintiff contends that the amount of the deposits
due him should be applied pro tanto upon the notes. The receiver, on
the contrary, insists that the plaintiff should pay the amount of the
notes in full, and receive the ordinary dividends upon the certificates.
The nature of the controversy is thus concisely stated in the brief sub
mitted by the defendants:

"The controlling question upon the trial must be whether this plaintiff as
an individual is entitled to an off-set on account of trust moneys deposited
with the bank."

It is expressly conceded by the defendants that, unless the determina
tion of this controversy involves a federal question, the suit must be re
manded. No other ground of jurisdiction is asserted. As thus stated,

v.39F.no.12-37
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it would seem clear that the action is not one "arising under the consti
tution or laws of the United States," but one involving a simple ques
tion of set-off,to be determined according to the general principles of
law. Platt v. Bentley, 11 Amer. Law Reg. 171; Colt v. Brown, 12 Gray,
233; Tartter's Case, 54 How. Pro 385. The correct decision of this ques
tion does not, it would seem, depend upon the constrnction of any law
of the United States. Gold Washing CO. V. Keyes, 96 U. S. 199; Rail
road Co. v. Railroad Co., 26 Fed. Rep. 477. The sections of the national
bank act referred to in the petition of removal (sections 5234, 5236,
5242, Rev. St.) are not involved in this controversy in the sense intended
by the statute authorizing removals. It is contended that the plaintiff's
proceeding is in contravention of section 5242, which prohibits prefer
ences to creditors. There can be no dispute as to the scope and mean
ing of this section, but the plaintiff maintains that he is not a creditor
at all, but a debtor to the bank for the balance between the certificates
and the notes. Should this question be determined against him he will,
of course, receive his dividends precisely as other creditors. It is not
easy to see how there is any infraction of the section referred to, or how
its terms are in any manner drawn in question by a proceeding, the ob
ject of which is to ascertain, upon a given state of facts, whether the
plaintiff's debt to the bank should be reduced by deducting therefrom
the amount of the bank's debt to him as administrator. It is not the
case of a creditor who obtains a preference subsequent to the failure of
the bank or in contemplation of insolvency. No fraud, actual or con
structive, is charged in the answer. The object of the suit is to have a
balance struck, and the legal 8tatt~8 of the account declared as of the date
when the bank suspended payment. The fact that the bank in ques
tion was a national bank does not at all affect the jurisdiction. Act
March 3, 1887, § 4. The nature of the action is the same as if the de
fendant Hayes were the receiver of a state bank, or of an individual.
The action involves a simple question of set-off, and is not one arising
under the laws of the United States. The motion to remand is granted.

OARSO~ & RAND LUMBJ*'. 00. v. HOLTZCLAW.

(Oircuit Oourt, E. D. Missouri, No D. June 4,1889.)

1. REMOVAL OF CAUSES-JURISDICTIONAJ, A~IOUNT-COUNTER-(]LAJM.
Under "the local prejudice clause" of actCong. March 3, 1887, (24 U, 8.81. 553,)

restricting the right of removal to causes in which the amount in contro
versy exceeds a specified sum, a petition for removal, showing that plaintiff's
claim was lese than the required sum, but averring a counter-claim by defend
ant in excess thereof, which was denied by plaintiff, shows a sufficient amount
involved to confer jurisdiction on the federal court.

2. SAME.
A non-resident plaintiff, suing in the state court, against whom a counter

claim is brou~ht, is a "defendant" within the provision of said act, which
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limits the right of removal to the "defendant being * * * a citizen of an
other state" than that in which the suit is brought.

8. SAME-NoTICE OF PETITION.
Three days' notice is not a reasonable time to allow defendlmt an opportu

nit.y to contest the allegation of local prejudice before an order of removal is
m"Je.

On Motion to Strike a Petition for Removal f~'om the Files.
Berry &: Thompson, Anderson &: Schafield, and B. R. Dysart, for plain

tiff.
Sears &: Gutherie and James C. Davis, for defendant.

THAYER, J. The only questions that can properly be considered on a
motion of this character are (1) whether the petition for removal shows
on its face that the amount involved in the controversy is insufliciellt to
give this court jurisdiction; and (2) whether the applicant for removal
can remove the case, in view of the fact that he originally bronght the
suit in the state court to recover a sum of less than $2,000, and that his
right to now remove the suit under "the local prejudice clause" of the
act of March 3, 1887, is preclicated solely on the fact that the original
defendant has filed a large counter-c1aiUl in such suit.

There is no doubt, I think, that the right to remove a suit under the
local prejudice clause of the act of March 3, 1887, is limited to cases in
volving over $2,000. That was the view taken in Malone v. Railmad Co.,
35 Fed. Rep. 625, by Mr. Justice HARLAN, and it seems to me to be the
only view that can reasonably be taken of the act in question. It is also
clear that the counter-claim filed in the cause now under consideration
is for a sum in excess of $2,000. The petitioner for removal brought
a suit in the state court to recover the sum of $1,822.99, money alleged
to be due for lumber sold and delivered. By way of counter-claim the
original defendant interposed two demands,-one in the sum of $725.21,
for services rendered, and money and materials laid out and expended,
for petitioner's benefit, and the other in the sum of $3.000 for unliqui
dated damages arising out of a breach of contract committed by the peti
tioner. The total sum that the original defendant seeks to recover on
his counter-claim is $3,725.21, and, as his right to recover any portion
of that sum is denied by the petitioner's reply, that is prima facie the
sum involved in the cross-action or counter-claim.

The second question is more difficult, nnd I am not advised that it
has ever been decided under the act- of Mnl'ch 3, 1887. In the case of
Clarkson v. Manson, 4 Fed. Rep. 260, Judge BLATCHFORD ruled that the
original plaintiff in a suit brought in the state court, against whom a
counter-claim in the sum of $750 had been preferred, might remove the
suit to the federal court after the filing of the counter-claim, although
the sum originally sued for was less than $500. This conclusion was ar
rived at on the theory that a counter-claim preferred under the statutes
of the state of New York was a suit, within the meaning of the removal
act of March 3, 1875. The local prejudice clause of the act of March 3,
1887, limits the right of removal to the "defcndant being * * * a



580 FEDERAL REPORTER, vol. 39.

citizen of another state" than that in which the suit is brought. If by
the word "defendant" we are to understand only the person who is de
fendant as the parties are arranged when a suit is begun, then this suit
is not removable; but if we are at liberty to regard a non-resident plain
tiff suing in the state court, and against whom a demand is preferred in
the form of a counter-claim, as a defendant, within the meaning of the
statute, then the cause is removable, if local prejudice is satisfactorily
shown to exist. I am strongly inclined to the opinion that the latter
view is pe:-missible, and that it ought to be adopted. The act provides,
in substance, that, when a suit is brought in which there is a contro
versy between a citif:en of a state in which the suit is brought and a non
resident, any defendant, being a non-resident, may remove the contro
versy to the federal court on the ground of local prejudice. 24 U. S. St.
553. A counter-claim certainly creates a controversy in which the orig
inal plaintiff occupies the attitude of a defendant. It is in reality a cross"
action, which often involves an inquiry into transactions wholly distinct
from those which furnish the basis of the original suit, and in such cross
action a judgment may be rendered against the original plaintiff to any
amount. It frequently occurs in practice that the entire controversy
turns on the counter-claim, the original cause of action stated in the pe
tition being practically confessed. The right to plead matters by way of
counter-claim has been so much enlarged by the Code of Procedure now
in force in many states that it will often happen, as in this case, that a
non-resident plaintiff, forced to sue in a state court for a small amount,
that is perhaps, undisputed, will find himself confronted by a large de
mand in the shape of a counter-claim that he would have been entitled
to remove to the federal court had the plaintiff in the counter-claiin been
the first to sue. By the language employed in the statute, congress, I
think, intended to secure to the non-resident the right of removal in such
cases, if the existence of local prejudice was satisfactorily shown. Un
less this view is adopted, it will deprive non-residents of their right to
choose the tribunal in which to have their rights determined, in a very
large clasl:! of cases. The motion to strike the petition for removal from
the files will accordingly be overruled. In this class of removals, where
the petition is presented to the federal court in the first instance, the op
posite party should have reasonable notice and opportunity to contest
the allegation of local prejudice, before an order of removal is made.
Such was the opinion held in Malone v. Ra-ilroad Co., supra. In thiE
case notice was served on May 25; 1889, and the petition for removal
was filed on May 28, 1889. The notice was hardly sufficient. Two
weeks' time will be allowed to file affidavits in opposition to the petition
before any order is made, but the petition to remove will be entertained.
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(Oircuit Oourt, W. D. Tea:aa. August 16, 1889.)

1. REMOVAL OF CAUSES-INTO WHAT DISTRICT.
Under act Congo Aug. 13, 1888, giving the circuit courts of the United

States jurisdiction of controversies between citizens of different states, and
providlDg that an action by original process shall be brought only in the dis
trict of which the defendant is an inhabitant, except where the only ground
of jurisdiction is that of diverse citizenship, in which case actions shall be
brought in the district of the residence of either plaintiff or defendant, and
further providing for the removal of such actions into the circuit court for
the proper district. at the instance of defendant, an action brought by a citi
zen and resident of the Eastern district of Texas against a citizen of another
state, in a state court in the Western district, is removable to the circuit court
of the latter district.

2. SAME-TIME OF ApPI,ICATION.
Section 3 of the act mentioned, requiring a petition for removal to be filed

before defendant is compelled to plead to the action under the state practice,
is complied with by the timely filing of the petition, though it is not actually
presented to the court until after the expiration of the time to plead.!

3. SAME-BoND.
'When special bail is not originally demandable in an action, the removal

bond need not contain a condition for the entry of the defendant's appear
ance in the federal court, though he has not yet entered such appearance in
the state court, as the act mentioned only requires that condition when spe
cial bail may originally be demanded.

Motion to Remand.
F. G. MorrUi, for plaintiff.
Walton, Hill & Walton and Mr. Matlock, for defendant.

MAXEY, J. This suit was instituted by the plaintiff on the 8th day
of December, 1888, in the district court of Travis county, Tex., to re
cover of defendant damages in excess of $2,000, growing out of an al
leged breach of contract. Citation was served upon Taylor in Travis
count~ returnable to the March term of court. On the 5th day of
March, and prior to the time requirerl by the laws of Texas for Taylor
to answer the plaintiff's petition, !ll' tiled his petition and bond for the
removal of the suit to this court. The order sllspending further pro
ceedings in the state court was entered during the same term, on the
21st day of June, and a copy of the record was seasonably filed in this
court. A motion is now mAde by the plaintiff to remand the cause,
mainly upon the following grounds:

"(1) Because neither the plaintiff nor the defendant is a resident of the
'Western district of Texas, this suit could not have originally been brought in

lAn extension of time to answer by consent of parties does not extend the time for
filing a petition for removal. Dixon v. Telegraph Co., 38 Fed. Rep. 377. And a petition
for removal filed by a defendant after obtaining an ex pnrte order extending his time
to plead, contrary to the state practice, is not filed in time. Hurd v. Gere, ld. 537.
v\There a plea in abatement is quashed, and defendants fail to plead to the merits 'in
stanter, as required by law, a petition for removal, filed nearly a month afterwards, is
too late, though plaintiffs did not take a default, as they might have done. Kaitel v.
'Wylie, ld. til". For rulings on the question as to the proper time for filing applications
for removal from state to federal courts, see Tan Bark CO. V. 'Waller, 37 1"ed. Rep. 545,
and cases dted; Lockha;·t v. Railroad Co., 38 Fed. Rep. 27-1; Doyle v. Beaupre, 39 Fed·
Hep. :J~U.
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this court; and as this court cannot acquire jnrisdiction by removal from a
state court of a case which could not have originally been brought in this
court, it must follow that this court has no jurisdiction to try this case. (2)
Because it appears from the record that the petition and bond for removal
were not presented to the district court of Travis connty for approval of the
bond, or to pass on the petition, until long after the time when defendant·
was required by the laws of Texas to answer the plaintiff's petition. (3) Be
cause the defendant did not enter his appearance in the district court of Tra
vi!! county, and there is no condition in the bond for removal obligating him
self to appear in this court, as is required to be in snch bonds by law."

The first ground of objection presents a serious question, and one
which has not been passed upon by the supreme court. A brief refer
ence to the facts as disclosed by the record is necessary to render per
fectly intelligible the point raised by counsel. It appears that the
plaintiff is a resident citizen of the Eastern district of Texas, !l11d that
the defendant is, or was at the date of the institution of this SUIt, a res
ident citizen of Cook county, Ill. Removal of the suit is sought on the
ground of diverse citizenship. The argument of plaintiff's counsel as
sumes that the suit is one of which this court has not original jurisdic
tion, because neither the plaintiff nor defendant is a resident of this dis
trict, and therefore the cause is not removable under the act of congress.
By the first section of the act of August 13, 1888, the circuit courts of
the United States are given original cognizance, concurrent with the
courts of the several states, of all suits of a civil nature, at common law
or in equity, in which there shall be a controversy between citizens of
different states, in which the matter in dispute exceeds, exclusive of in
terest and cost, the sum or value of $2,000. In the same section the
following provision occurs:

"And no civil suit shall be brought before either of said courts against any
person by any original process or proceeding in any other district than that
whereof he is an inhabitant, but where the jurisdiction is founded only on
the fact that the action is between citizens of different states suit shall be
brought only in the district of the residence of either the plaintiff or tile de
fendant." 25 St. at Large, 434.

The second clause of section 2 of the act, which applies to this suit,
reads as follows:

"Any other suit of a civil nature, at lawaI' in eqUity, of which the circuit
courts of the United States are given jurisdiction by the preceding section,
and which are now pending, or which may hereafter be brought, in any state
court, may be removed into the circuit court of the United States for the
proper district by the defendant or defendants therein, being non-residents
of that state. "

It is clear that to authorize removal of a suit under the second clause
of the second section of the act the suit must be one of which the cir
cuit courts have original jurisdiction, and I am not aware of any decis
ion holding the contrary view Now, counsel for plaintiff insists that
the court would be without original jurisdiction for the reason that nei
ther of the parties to the suit is a resident of this district, and that no
United States court in Texas could take jurisdiction except the circuit
court for the Eastern district,-the plaintiff' residing in the Eastern dis~
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trict, and the defendant in the state of Illinois. The court is unable
to agree with counsel in his construction of the statute, for it seems to
ignore the defined and well-recognized distinction between questions of
jurisdiction proper and the mere place of suability. This distinction
is clearly indicated by the supreme court in Ex pa?'te Schollenbe?'ge?'.
In that case Mr. Chief Justice WAITE, speaking for the court, says:

"The act of congress prescribing the place where a person may be sued is
not one affecting the general jurisdiction of the courts. It is rather in the
nature of a personal exemption in favor of a defendant, and it is one which
he may wai ve. If the citizenship of the parties is sufficient, a defendant may
consent to be sued anywhere he pleases; and certainly jurisdiction will not be
ousted because he has consented." 96 U. S. 378.

The precise question here presented was raised before Judge BREWER

in the case of Railroad Co. v. Lumber Co., and in a well-considered opin
ion he held that the fact that both parties were non-residents of the dis
trict did not oust the court of jurisdiction in a case removed from the
state court by the non-resident defendll,llt In the discussion of the ques
tion he uses this language:

"The same distinction between the general matter of jurisdiction and the
particular court for suit and trial is recognized in Fales v. Railway Co., 32
Fed. Hep. 673; Garin v. Vance, 33 Fed. Hep. 84; Loomis v. Coal Co., rd.
353. Turning to the secoud section, we find that the removable suits are
those of which, by the first section, the federal courts an' given jurisdiction.
The language speaks of jurisdiction generally. and of courts in the plural.
Any suit is removable of which any federal circuit court might take jurisdic
tion, and the mere fact that the defendant could have successfully objected to
being sued in anyone or more particular federal courts does not destroy the
general jurisdiction of federal eourts, or prevent its removal. Take the case
at bar. If the suit had been commenced in this court, and process served per
sonally upou the defendant, and it had raised no qupstion other than upon the
merits of the controversy, this court would have had undoubted jurisdiction,
and the judgment it rendered would have been valid. If the jurisdiction of
the court upon his failure to insist upon his personal privilege be conceded in
the one case, why should there be doubt of the jurisdiction when be volun
tarily seeks the court?" 37 Fed. Hep. 6, 7.

Judge NEWMAN has also construed the two sections of the statute now
under consideration in the case of Bank v. Bank, which came before him
in the Northern district of Georgia. Heferl'ing to sections 1 and 2 of the
act, already quoted in this opinion, he says:

"r do not think that it can be said that jurisdiction is given by the lan
guage quoted from the latter part of section 1. It relates to the locality in
which suits lllay be brought by original' process or proceeding,' and is in
tended for the oenefit of defendants. It provides where the.}' may be reqUired.
to answer suits originating in the federal courts. ,Jurisdiction is conferred
on the circuit courts by the first part of section 1. and that jurisdiction, when
founded on citizenship, is between citizens of different states, provided the
jurisdictio:lal amount IS involved; and it is to that portion of the section, in
stead. of the latter pa:t, fixing the place where suits may be brought byorig
inal ' process or proceeding,' section 2 refers. " 37 Fed. Hep. 659, citing au
thorities.
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In the case of Gavin v. Vance, 33 Fed. Rep. 88,89, Judge HAMM01\'D

seems to take a different view of the statute, but the reasoning of the
courts in Bank v. Bank, and Railroad Co. v. Lumber Co., supra, is more
satisfactory to my mind; and, concurring in the views expressed in those
cases, the court is of opinion that the first objection of the plaintiff is not
well taken.

The second objection of the plaintiff cannot be sustained. Section 3
of the act of congress provides:

"That whenever any party entitled to remove any suit mentioned in the
next preceding section. except in such cases as are provided for in the last
clause of said section, may desire to remove such suit from a state court to
the circuit court of the United States, he may make and file a petition in such
suit in such state court at the time, or any time before the defendant is re
quired by the laws of the state or the rule of the state court in which such
suit is brought to answer or plead to the declaration or complaint of the plain
tiff, for the removal of such suit into the circuit court to be held in the dis
trict where such suit is pending," etc. 25 St. at Large, 435.

The petition and bond for removal of the cause were filed in the state
court Qn the second day of the return-term, and under the laws of this
state tbe defendant could have filed his answer on or before the fifth day
of that term. Rev. St. Tex. art. 1263. The filing of the petition was
clearly in time, and the removal proper, unless the defendant was also
required to present the petition to the state court within the time per
mitted him to file his answer. The act of congress contains no such re
quirement, and reference has not been made to any adjudicated case
where that construction has been held. From pressure of business, or
for other good cause, the state court might not be able in all cases to act
upon the petition on or before the fifth day of the term, and it would be
a harsh rule to hold that the defendant's right to remove was entirely cut
oft' by the mere delay in presenting the petition and bond to the court,
where the right of removal had been otherwise perfected by obtaining
an order at the same term "suspending further proceedings" in the state
court, and entering a copy of the record in this court at the proper
term.

As to the third ground of objection it is insisted in argument that the
bond for removal should contain a stipulation obligating the defendant
to appear in this cour't, etc. The 'ltatute prescribes the conditions of
the bond, and they are as follows:

"And shall make and file therewith a bond, WIth good and sllfhcient surety,
for his or their entering in such circuit court, on the first day of its then next
session, a copy of the record in such suit. and for paying all costs that may
be awarded by the said circuit court if said court shall hold that such suit was
wrongfully or improperly removed thereto, and also fol' their appeariJJg and
entering special bail in such suit if special bail was I)rigim~l]v regvi~lte

therein." 25 St. at Large, 4::>5.,

It is conceded that special bail was not I.mginally reqmsite in this suit.
The bond contains every requirement of the statute except the condi
tion applicable to those cases in which special bail is required, and is
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therefore in all respects sufficient. Having considered all the points
raised in argument, the court is of opinion that the suit is properly here,
and an order will be entered overruling the motion to remand.

JONES et al. v. LAMAR et al.

(Circuit Court, S. D. Georgia, E. D. June 14,1889.)

1. EQUITY-ExCEPTIONS TO MASTEU'S REPORT.
Exceptions to the report of a master in chancery are to be regarded so far

only as they are snpported by the special statements of the master. or by evi·
dence brought before the court by a reference to the particular testimony on
which the exceptor relies.

2. SAlIfE-HEASSIGNMEKT.
Where an exception is general, and the court is thereby called upon to re

view the entire mass of testimony, and to perform the duties which properly
belong to the master and to counsel, it is not required to make the effort to
do so, and may overrule the exception. "Vhere, however, a reassignment of
the hearing can be made without prejudice to the interests of the parties and
the business of the court, it is discretionary to grant time and leave to amend
the exceptions.

(Syllabu8 by the Court.)

In Equity. For hearing on the merits, see 34 Fed. Rep. 454.
Ewrts, Choate &: Beaman, Geo. A. klercer, and Henry R. Jackson, for

complainants.
Ch'isolrn &: Erwin, H. C. Cunningham, and F. G. Du Bignon, for de

fendants.

SPEEH, J. This cause, having been referred to the master, comes up
now for linal hearing on exceptions to the master's report. The record
is voluminous, the amount involved is something over $150,000, and the
report of the master is lengthy. There have been, indeed, 47 exceptions
filed to the report. Upon inspection of the record the court is at the
very threshold of the hearing confronted with the fact that the solicitors
for complainants have entirely failed to identify, specify, or refer to the
particular portions of the evidence relied upon to support the exceptions.
A consideration of a few of the exceptions will illustrate the unnecessary
labor it is now proposed to inflict upon the court by this imperfect
method of proce,lure. 'For instance, exception 8 merely states "that the
master erred in finding that there was no evidence before him that G.
B. Lamar usually kept correct books of account." Again, exception 20:
"That the master erred in finding (page 35) that the expenses incurred
by G. B. Lamar in collecting said cotton amounted to no more than
$85,506.60." Again, exception 21: "That the master erred in finding
(page 35) that the proportion of the expense for the collection of said
cotton due by the estate of C. A. L. Lamar did not exceed $25,644.4R."
In this manner, and wholly without reference to the testimony, com-



i>86 FEDERAL REPORTER, vol. 39.

plainants' 47 specification~of error are made. Now,.it is evident that
in the discussion of all issues of fact raised by either exception the com
ments of the solicitors might take as wide a range as the entire record
itself, and the labor of considering the entire mass of testimony, relevant
and irrelevant, in order to sift out that which is pertinent to the issue
raised, would be imposed on the court. The labor of the court would
therefore not he abridged by the reference, and the proceedings had be
fore the master would be fruitless. The language of ::\11'. Justice SwAYXE,
in Foster v. Goddard, 1 Black, 506, referred to in the argument, that
"all that is necessary is that the exceptions should distinctly point out
the finding and conclusion of the master which it seeks to reverse," was
directed only to the question raised by the objection of counsel in that
case, viz., that" such an exception is in the nature of a special demur
rer, and that these are not so fnll and specific that the court can consider
them." To be sufficiently explicit to raise any issue of law is one thing;
to point out the evidence relied upon to sustain an exception to a find
ing upon the facts is quite a different thing. In the case of Harding v.
Handy,l1 Wheat. 103, 126, Chief Justice MARSHALl. states the rule upon
this subject as follows:

"The report of the master is received as true when no exception is taken,
and the exceptions are to be regarded so far only as they are supported by the
special statements of the master, or by the evidence, which ought to be brought
before the court by a reference to the partiCUlar testimony on which the ex
ceptor relies. 'Vere it otherwise,~were the court to look into the immense
mass of testimony laid before the commissioner,-the reference to him would
be of little avail. Such testimony. indeed, need not be reported further than
it is relied on to support. explain, or oppose a particular exception."

The decision just quoted has never been departed from, and was followed
by this court in Jaffrey v. Brown, 29 Fed. Rep. 479, and uniformly since
then. In passing upon a similar matter in the case of Stanton v. Rail
Toad (}o., 2 Woods, 506, Judge ·Wn.LlAM B. WOODS said:

"This· branch of the exception is too vague and general, and requires of the
court the performance of duties which properly belong to the master and
-counsel. '" '" '" It is impossible for the court to pass intelligently on such
an exception, and no rule of equity prllctice requires the court to make the ef
fort to do so."

The rule is one ofpractical utility, and is intended to narrow the range
of investigation and consideration by the court to the evidence controlling
the questions at issue, and if the solicitors will bear this purpose of the
rule in mind, there will be little difficulty in preparing exceptions in
accordance therewith. The case of Harding v. Handy, supra, was de
cided in 1826, before the adoption, in 1842, of the general equity rules.
These rules contain a number of provisions intended to avoid surplus
age, redundancies, and repetitions in the record which, under the former
practice, frequently obscured the merits of the cause, and unneces
sarily consumed the time of court. Rule 76 provides that "in the re
ports made by the master to the court no part of any state of facts, charge,
affidavit, deposition, examination; or answer, brought in or used before
him, shall be stated or recited, but such state of facts, charge, affidavit,
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deposition, examination, or answer shall be identified, specified, and re
ferred to so as to inform the court what state of facts, charge, affidavit,
deposition, examination, or answer were so brought in or used." It is
not necessary, in the spirit of this rule, to set out in extenso in the excep
tion the evidence relied upon to sustain it, but the evidence must be so
specified and referred to as to enable the court to understand its substance,
and if it is thought proper, to turn to it and ascertain its full import and
effect without unnecessary labor and waste of time. Solicitors for the
complainants say that they are unwilling to rely solely upon the evidence
referred to by the master as the basis of his findings, and since they have
specified nothing else, and since the court, under the rule in Harding v.
Handy, supr'a, will not consider testimony in support of the exceptions
not referred to in the report of the master, or brought to its attention by
appropriate reference in the exceptions, exceptors are unable to proceed.
It appearing, however, that the cause can be reassigned for hearing with
out prejudice to the interests of the parties or the pending business, the
court will grant time anclleave to amend the exceptions.

PIERCE et al. v. FEAGAl'iS et ltx.

(Circuit Court, E. D. J:fi880U1'i, N. D. February 6, 1889.)

1. LIS PENDENS-WHEN ApPLICABLE.
Pendency of a former suit in a state court, brought by the mortgag-ors

against the trustee in a deed of trust and others, to restrain the trustees from
selling the mort.gaged propert.y under a power of sale in the mortgage, is no
defense to a suit to foreclose the mortgage in a federal court, where the par
ties are not identical.

2. !,Luu;.
Although complainants in the suit in the federal court. who are defendants

in the suit in the state court, might. by the state practice, file a cross-bill
praying foreclosure, they are not bound to do so where they are non-resi
dents, but may bring suit in the federal court.

3. SAME-STATE AND FEDERAL COURTS.
Pendency of a former suit in a state court is no defense to a suit of the

same nature, and between the same parties, brought in the federal court.
4. SAME-PLEADING.

The defense of lis pendens, in equity, must be made by plea, and not by
answer.

5. DEED-AcKNOWLEDGMENT-EvIDENCE.
A notary's certificate. attached to the deed of a married woman, that she

acknowledged, separate and apart from her husband. that she executed it of
her own free will, was corroborated by the notary. There was no evidence
of fraud or duress. Defendants, who were vitally interested, and another
witness, who was disinterested, but whom the notary denied was present,
impeached the cert.ificate. Defendants gave no other evidence than their
and his own statements that such disinterested witness was present. The
testimony of all the witnesses was taken six years after the execution of the
deed, and all testified with great minuteness of detail. Held, that the evi
dence was not sufficiently clear and convincing to overcome the certificate.

InEquity. On bill for foreclosure.
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TV. J. Patterson, for complainants.
B. R. Dysart, for defendants.

THAYEH, J. This is a bill to foreclose a deed of trust in the nature of
a mortgage on property of Mrs. Addie L. :B'eagans, situated in Macon
county, Mo. The deed of trust purports to have been acknowledged by
Mrs. Feagans and her husband on July 25, 1882, to secure a loan of
$2,000, to mature on July 1, 1887. Interest was duly paid on the loan
until July I, 1885, since which date no payments, either of principal or
interest, appear to have been made. The defenses interposed are twofold:
First, a plea of lis pendens j and, second, t~at 1\-{rs. Feagans' acknowledg
ment was not taken by the notary before whom the deed of trust was ac
knowledged, in substantial conformity with the laws of this state in force
when the acknowledgment was taken.

1. The first of the above defenses cannot avail the defendants. The
suit relied upon as establishing the defense of lis pendens was a suit
brought by Mrs. Feagans and husband in the circuit court of Macon
count?, Mo., against J. B. ''''atkins, trustee in the deed of trust, and
ag:tinst Francis T. Pierce and his attorney, to restrain the trustee from
selling the mortgaged premises under a power of sale contained in the
mortgage. The parties to the two suits are not identical, and the relief
sought is not the same. This of itself is sufficient to defeat the plea.
It is true that, under the practice which obtains in the state court, the
complainants, who are defendants there, might file a cross-petition, and
pray for a foreclosure of the mortgage, but they are not bound to do so.
Deing non-residents they are entitled to invoke the jurisdiction of the
federal court for the foreclosure onheir mortgage, and they are not de
IHived of that right merely because a suit has been brought against them
in the state court, of such nature that they might file a cross-bill, and
obtain similar relief there. Manufactnring Co. v. Scutt, 22 Fed. Rep. 710.
Again, the suit in the state court is pending in a diiferent jurisdiction.
It is now well settled that the pendency of a suit in a state court cannot
be taken advantage of by way ofa plea of lis pendens, to defeat a suit of
the same nature, and between the same parties, in the federal courts.
The two courts, though not foreign to each other, belong to different
jurisdictions in such sense, that the doctrine of lis pendens is not appli
cable. Stanton v. Embrey, 93 U. S. 554; GonIon v. GilJO'il, 99 U. S. 169
liS; Sharon v. Hill, 22 Fed. Rep. 28. And, lastly, for a technical rea
son the defense of lis pendens must be ignored. It is made by answer,
and not by plea. The defense in question, being in the nature of a plea
in abatement, should be made by plea, and not by answer, and, not hav
ing been so made, is waived. Story, Eq. PI. §§ 708, 735; Equity Rule
1'\0. 39.

2. Passing to the second defense, it is well to note that it is not claimed
in this case that any fraud or imposition was practiced on Mrs. Feagans
to induce her to sign the deed of trust; nor is it claimed that her hus
band exercised undue influence over her, or that he so compelled her to
sign it against her will. The money raised on the deed of trust or mort-
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gage was needed to lift another prior mortgage on the same property,
which appears to have been a valid lien; and the greater part of the
money was so used. That Mrs. Feagans acted with the utmost free
dom-that her will was in no sense dominated by that of her husband
or any other person-cannot be doubted. The sole complaint is that
she did not acknowledge to the notary, separate and apart from her hus
band, that she executed the deed freely and without compulsion. The
contention is that the notary's certificate that she did so acknowledge it
is false. Since the leading case of Wannell v. Kem, 57 Mo. 480, 481,
holding that the certificate of a notary or other officer empowered to ac
knowledge deedf:', is not conclusive evidence of the facts therein stated,
but may be impeached, and the deed thereby nullified in so far as it af
fects the wife's interest in the lands conveyed, even though no fraud,
imposition, or duress was actually practiced on her,-the state courts have
frequently had occasion to consider the kind and degree of proof that
ought to be required to overcome such certificates, even conceding that
they ara only pril11afacie evidence of the facts attested. Thus, in Bohan
v. Ca8ey, 5 Mo. App. 110, it was said that the evidence to impeach a
certificate of acknowledgment of a married woman ought to be "clear
and convincing," so as to satisfy the court that the certificate is false. It
was further said in the same case that, when the testimony of the complain
ant alone is relied upon to impeach a certificate, it ought to be supported
by a "concurrence of material circumstances." In 1Vlorrwon v. McKee, 11
M.o. App. 594, the same court held that they would not set aside a find
ing of the lower court in favor of the validity of a deed, in the absence
of any evidence of fraud, although the testimony both of the grantor and
the notary tended strongly to contradict the certificate of acknowledg
ment. In Bigger8 v. Building Co., 9 M.a. App. 210, where there was no
evidence of fraud or collusion between the grantee and the notary, and
no circumstances tending to corroborate the testimony of the complain
ant contradicting the certificate, the court held that the complainant's
testimony did not make out a prima facie case as against the certificate.
In RU8t v. Goff, 94 Mo. 519,7 S. \V. Rep. 418, it was held that the ev
idence necessary to impeach and overthrow a certificate of acknowledg
ment should be "clear, cogent, and convincing;" and the same- remark
was repeated in May8 v. Pr'yce, 95 Mo. 612, 8 S. W. Rep. 731. In most,
if not all, of the cases in the state courts wherein a successful assault has
been made upon a certificate of acknowledgment that was in due form
and by the proper officer, there is to be found either some evidence of
fraud or imposition practiced on the wife such as was well calculated to
excite suspicion of the verity of the notarial certificate, or some evidence
of collusion between the partie!', or proof of circumstances strongly tend
ing to show that the officer taking the acknowledgment did not comply
with the law, or a general concurrence of testimony on the part of all
concerned in the transaction that the law in some material respect was
not complied with. Wannell v. Kem, supraj Sharpe v. McPike, 62 Mo.
300; Steffen v. Bauer, 70 Mo. 399; Mays v. Pryce, supra. In the pres
ent case three witnesses (Mr. and Mrs. Feagans and Louis Rider) have
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given evidence tending to impeach the certificate. The testimony ofthe
notary substantially corroborates the certificate. The testimony of all
four of the witnesses last named, who claim to have been present on the
occasion of the acknowledgment, was taken more than six years after
the event to which it relates.

As I have before remarked, there is no evidence of fraud, imposition,
or duress in the case. Outside of the oral testimony last mentioned,
there is not a single independent fact or circumstance tending to impeach
the verity of the certificate. It is true that the recorder's memoranda
of the time when the mortgage was filed for record confirms the statement
of defendant's witnesses, rather than the testimony of the notary, as to
the hour of the day when the acknowledgment was made, but it throws
no light on the important question how the acknowledgment was taken.
The notary may be right in his recollection that it was taken in the after
noon, towards evening. It may have been taken on the evening of July
24, 1882, and the certificate may have been made the following morn
ing, and either intentionally or erroneously dated as of July 25, 1882,
neither of which facts would impair it, if the acknowledgment was prop
erly taken. But, in any event, it is the .certificate that is to be overcome.
That is in itself evidence of a high grade of the facts it attests, and its
force is not impaired by the circumstance that the notary, in his oral
testimony, given six years after the event, made a mistake as to the hour
of the day when the acknowledgment was taken, even if he did make
such mistake. Theweight to be given to the testimony of Mr. and Mrs.
Feagans is very much lessened by the consideration that they are vitally
interested in the result of the suit. The court cannot overlook the fact,
in a case of this character, that human testimony is often swayed by self
interest, and that it is comparatively easy, when witnesses are testifying
concerning a transaction that occurred six years ago, and that has become
indistinct in the memory, to make their recollection of the details of the
occurrence conform to their present interest. The force of the last remark
is well illustrated in the present case by Mrs. Feagan's t~stimony. While
she does not claim to have been imposed upon by her husband, or any
one else, in the matter of executing the deed of trust, and while she ad
mits that she stated to the notary that she signed it freely, and knew
what the instrument was, yet there is throughout her entire examination
a disposition manifest to cOIivey the impression that she did not know
at the time, and did not learn for nearly six years thereafter, that the
deed of trust in question covered her homestead. And such is the im
pression conveyed by her testimony. She does not say, however, what
property she supposed was being conveyed or mortgaged; nor does she
state whether her husband or herself had at the time any property other
than the homestead to which the mortgage could relate. But notwith
standing the impression so conveyed by her evidence, it is clearly appar
ent to the court that she must have known, and did know, when she
executed the deed oftrust that it covered the homestead, and that it was
agreed between herself and her husband that a new loan should be made
thereon for the purpose of discharging a prior mortgage on the property.
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I would. not be understood as intimating that, because :Mrs. Feagans knew
that the homestead was being mortgaged, and freely joined therein, that
therefore the conveyance is to be deemed valid, although the notary did
not take. her acknowledgment separate and apart from her husband. No
such prqposition is advanced~ 1 merely instance the singular impression
conveyed by her testimony in the respect above noted, as a sufficient
reason why the court ought not, in cases of this kind, to place much re
liance on the testimony of interested parties, without strong corroborating
circumstances, especially when they narrate the details of a transaction
that in all human probability ,,'ere not at the time considered important,
and did not make much of an impression on the mind. If Mrs. Feagans
cannot now remember, or has forgotten, that the mortgage covered her
homestead, it is not probable that her recollection is at this time very
clear upon the point whether her husband left the room for a few mo
ments when her acknowledgment was taken.

Louis Rider, who testified in defendant's favor, must be regarded as a
disinterested witness. The notary, however, denies that any such person
was present when the acknowledgment was taken, or that anyone was
present but himself and :Mr. and Mrs. Feagans. :Mr. Rider lived in an
adjoining county at the time, but claims to have been at defendants'
house on a visit when the acknowledgment was made. Notwithstanding
the emphatic assertion of the notary that Rider was not present, defend
ants did not offer any proof besides their own and Rider's statement, that
in point of fact Rider was a visitor at their house on the occasion in ques
tion. By due diligence convincing proof of that fact might (as it appears
to the court) have been obtained, but no efforts seem to have been made
in that direction. Then, again, Rider testifies with a minuteness of de
tail that is surprising, considering the fact that he was merely a casual
observer of the transaction, and that his testimony was taken so long
after the event to which it relates, and that in the mean time nothing
whatever had occurred to keep the event fresh in his recollection.

The criticism last made applies with almost equal force to the testi
mony of Mr. and :Mrs. Feagans, and to the testimony of the notary, Steens.
All of the witnesses undertake to repeat exactly what was said by the
notary and themselves, to describe the position and location of each per
son in the room, and to give other details that would ordinarily fade
from the recollection after the lapse of much less than six years, unless
the transaction was one of those occurrences that make vivid and last
ing impressions on the mind. The circumstance last alluded to leads
me to distrust the accuracv of Rider's recollection in some of its details.
Conceding that he was a ;isitor at defendant's house when the acknowl
edgment was taken, it appears to me doubtful whether, after the lapse
of six years, nothing having occurred in the mean time to call the matter
to his attention and fix it in his memory, he would be able to recollect
distinctly that Mr. l!'eagans did or did not step out of the room for a few
moments while the acknowledgment was being taken. A trifling inci
dent of that character would naturally fade from the recollection of an
ordinary person who was merely a casual observer of the transaction after
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the lapse of a few years, or even a few mOhths, though the general fact
that he was present when certain papers were signed and acknowledged
might be recalled.

It is unnecessary to pursue the subject further. I have said enough,
no doubt, to indicate to counsel the view I have taken of the material
parts of the testimony, and the grounds upon which I rest my decision.
In a case of this character it is not enough that there is a preponderance
of evidence in favor of the defendants if it should be conceded that there
is suchu preponderance in the present case. In the language of the
state courts, which furnishes the rule of decision, the burden is on the
defendants, and the proof furnished to overcome the certificate must be
"clear, cogent, and convincing." It is a record that is assailed ,-a record
of au official act performed more than six years ago, and made cotem
poraneously with the acts attested. The record is in due form of law,
and it is aided by the presumption that always attends the acts of public
officers, that the duty devolved on the officer was properly performed
in the manner stated. In the present instance no effort is made to over
come it by circumstantial proof in its nature conclusive or very cogent;
but the attempt is to impeach the record, solely by the recollection of
witnesses, who, unless they are exempt from ordinary human frailty,
can at best only have at this time an indistinct recollection of the mate
rial facts to which they testify. A decree must be entered for complain
ant. It is so ordered. Complainant's counsel may prepare and submit
a decree for the court's approval. Interest will be aHow6d and computed
on the bond at the rate of 10 per cent. per annum from maturity. Inter
est on the coupons 'will be computed at 6 per cent. per annum from their
maturity. Interest on sums advanced to pay taxes will be allowed at
the rate of 10 per cent. per annum.

MILLS v. KNAPP.

Circuit Court, N. D. New York. August 26, 1889.)

1. FOREIGN EXECUTOR-RIGIIT TO SUE.
An execntor appointed in another state has not, as such, in New York, any

authority to prosecllte a suit at law or in equity.l
2. SA:\1E-WHEK OBJECTION CAN BE RAISED.

Where a bill sets forth affirmatively, as the fonndation of the right to sue,
the granting of letters of administration in another state, and nothing else,
and the answer puts it in issue, the right of plaintiff to sue is not admitted,
and defendant can raise such objection at the hearing on the merits.

3. EQUITY-COMPLETE REMEDY AT LAW.
Where plaintiff declares in his bill that he is entitled to recover an exact

sum, and asks no discovery, and shows that no accounting is necessary under
the direction of the court, he shows that he has a complete remedy at law,
and the court will order the bill dismissed 8ua sponte.

lConcerning the right of a personal representative to sue in the courts of another
state than that in which he was appointed, see Gove v, Gove, (N. H.) 15 Atl. Rep. 121,
and note; Newberry v. Robinson, 3tl Fed. Rep. Sil, and cases cited.
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In Equity.
O. E. Ide, for complainant.
F. P. Tabor, for defendant.
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BLATCHFORD, J. This is a suit in equity to recover the sum of
$8,221.16, as profits belonging to the plaintiff's intestate resulting from
the purchase and sale by the defendant of 200 shares of the capital stock
of the Adams Express Company, which it is claimed the defendant
bought and sold, not for himself, but for the plaintiff's intestate. The
bill alleges that the plaintiff "is the duly appointed and qualified ad
ministrator of the estate and effects of one Merrill 1. Mills, lnte of the
city of Detroit, in the state of Michigan," who died on or about the 14th
of September, 1882, "under and by virtue of letters of administration
duly issued to him by the judge of probate of the county of Wayne,
in the state of Michigan, on the 13th day of October, 1882, which said
letters were issued out of and under the seal of the probate court of the
said county, the same bearing date the 13th day of October, 1882, upon
the petition of Cynthia A. Mills and Merrill B. :Mills, the widow and
son of said deceased." This is the only averment in the bill as to the
issuing of any letters of administration to the plaintiff. It is apparent,
theref(Jl'e, that he rests his capacity to sue solely upon the grant of let
ters of administration to him in Michigan.

The suhstance of the nllegations of the bill is that in October, 1869,
the intestate delivered to the defendant $2,800, which the defendant ac
cepted as the property of the intestate, to invest it in the purchase for
the intestate of 200 shares of the capital stock of the Adams J1~xpress

Company; that the defendant, pursuant to said agreement, purchased
for the intestate the 200 sharcs, of the par value of $100 per share, for
the price of $.57.50 per share, and paid the $2,800 as part of the pur
chase price, and paid or agreed to pay $8,750 as the balance of the pur
chase price, including brokerage, making an aggregate of $11 ,550; that
it was agreed between the detimdant and the intestate that the former
should purchase the stock and take a transfer of it in the name of the
latter, but, instead of doing so, the defendant, without the knowledge or
consent of the intestate, had the stock transferred to the name of the de
fendant, and not to the name of the intestate, and the latter did not dis
cover that fact until after the defendant had sold the stock; that on the
12th of October, 1871, the defendant sold the 200 shares for $79 per
share, being $15,800, less $25 brokerage; that during the time the 200
shares stood in the name of the defendant he received seven dividends
thereon, of $400 each, that the interest on those dividends, up to the
time the stock was sold, amounted to $147.83; that during the time the
stock stood in the name of the defendant he expended moneys on ac
count of the intestate, for interest on unpaid purchase price, brokerage,
etc., not exceeding $1,775; that the profits on the purchase and sale of
the 200 shares, and the moneys received by the defendant on the sale
thereof, and for dividends thereon, and interest on such dividends, over
and above all moneys expended by the defendant on account of the in-

v.39F.no.12-38
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testate in and about the purchase and sale of the 200 shar~s,amounted,

on October 12, 1871, to $8,221.16; and that the defendant, thoughre
,quested by the intestate in his life-time, and by the plaintiff, has not
paid over "said profits." The prayer of the bill is that the defendant
llccount for and pay over to the plaintiff all such gains and profits as
accrued and arose, or were earned or received, by the defendant on the
purchase and sale and for or on account of the 200 shares, and which
would have been received by the intestate but for the wrongful act of
the defendant in having the stock transferred to his own name, and but
for his acts in and about said stock transaction. By his answer, the de
fendant denies the allegations above set forth as contained in the bill.
The answer does not otherwise refer to the subject of the granting of
letters of administration to the plaintiff, nor does it raise the objection
that the plaintiff has a plain, adequate, and complete remedy at law.
After replication proofs were taken on both sides, and the case has been
heard on pleadings and proofs. As part of his proofs the plaintiff
offered in evidence an exemplification of a record from the probate court
of the county of Wayne, in the state of Michigan, showing a petition for
find the granting of letters of administration on the estate of the intes
tate to the plaintiff. The counsel for the defendant objected at the time
to the introduction of the exemplification" as incompetent, and no proof
under the statute, and does not show complainant's authority to sue in
the state of New York."

It is objected by the defendant that the plaintiff shows no right to
bring this suit in the state of New York. This objection must prevail.
In view of the al1egations of the bill and the denial in the answer, the
.question is raised whether an administrator appointed in one state can,
by virtue of such appointment, maintain an action in another state to
.enforce an obligation due his intestate. In Noonan v. Bradley, 9 \Vall .
.394, 400, it was said:

"Upon this question the law is well settled. All the cases on the subject
care in one way. In the absence of any statute giving effect to the foreign
.appointment, all the authorities deny any efficacy to the appointment outside
·of the territorial jurisdiction of the state within which it was granted. All
hold that. in the absence of such a statute. no suit can be maintained by an
.administrator in his official capacity. except within the limits of the state from
which he derives his authority. If he desires to prosecute a suit in another
'state he must l1rst obtain a grant of administration therein in accordance
with its laws." '

There is no statute of the state of New York giving effect in that state
to the :Michigan appointment. Ancillary letters taken out in New York
.are a necessary prerequisite to the maintenance of the present suit. In
Parsons v. Lyman, 20 .N. Y. 103,112, it was said to be well settled in
New York that an executor or administrator appointed in another state
,has not, as such, any authority beyond the sovereignty by virtue of whose
Jaws he was appointed; c~ting MorreU v. Dickey, 1 Johns. Ch. 153; Doo
.little v. Lewis, 7 Johns. Ch. 45; Vroom v. Van Horne, 10 Paige, 549.

It is objected by the plaintiff that the answer does not set up the
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11lnintiff's incapacity to bring this suit. In Noonan v. Bradley, 9 Wall.
394, the plaintiff sued in the circuit court of the United States in 'Vis
cOllsin, under an appointment of him as administrator made in New
York. The point was taken by the plaintiff that, by pleading to the
merits, the defendant had admitted the representative character of the
plaintiff, and his right to sue in that capacity; but, in answer, the court
observed that the declaration !;tated that the grant of administration to
the plaintiff was by letters issued in the state of New York, and that the
plea to the merits only admitted the title as stated in the declaration.
So, in the present case, as the bill sets forth affirmatively, as the foun
dation of the right to sue, the granting of the Michigan letters, and noth
ing else, and as the answer puts that in issue, it cannot be held that the
right of the plaintiff to sue is admitted, or that the defendant is not at
liberty to raise the objection at the hearing on the merits, especially as
the point was distinctly taken when the exemplification was offered in
evidence.

Besides this, the plaintiff, on the face of his bill, has a plain, ade
quate, and complete remedy at law. He declares in his bill that the
amount he is entitled to recover is $8,221.16 as of October 12, 1871.
He asks for no discovery. He shows that no accounting under the
direction of the court is necessary, for he makes the accounting himself
in his bill. The prayer that the defendant may"account for and pay
over" "such gains and profits," which he fixes at a specilied amount,
is no more than a prayer that the defendant pay over such specified
amount. No other equitable relief is asked. In such a case it is not
necessary that the objection should have been taken in limine in the an
swer. It is taken at the hearing, and that is sufficient. This is not a
case where it is competent for a court of equity to grant the relief asked.
Reynes v. Dumont, 130 U. S. 354, 395, 9 Sup. Cf. Rep. 486; Kilbourn
v. Sunderland, 130 U.S. 505,514, 9 Sup. Ct. Rep. 594. It is governed
by the rule laid down in Lewis v. Cocks, 23 Wall. 466, where the court,
finding the case to be an action of ejectment in the form of a bill in
chancery, ordered the bill to be dismissed, although the objection was
not made by demurrer, plea, or answer, or suggested by counsel, saying
that, as it clearly existed, it was the duty of the court sua sponte to rec
ognize it, and give it effect. It results from these views that, without
inquiring into the merits of the case, the bill must be dismissed, with
costs.
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GRAHAM v. PENNSYLVANIA R. CO.

(Circuit Court, D. New Jer.gey. April 24, 1889.)

CARRIERS-INJURY TO PASSEKGER-CONTHIBUTORY NEGLIGE1<fCE.
Where a ferry-boat has two gangways by which passengers can leave, a pas

senger who attempts to leave by the gangway intended for teams, and who
is inj llred by the guard-chain for such gangway being dropped on his leg
while he is astride of it, is guilty of contributory negligenQe, and cannot reo
cover from the owner of the boat.

At Law. Action for damages.
Edward Graham sued the Pennsylvania Railroad Company to recover

damages for personal injuries. Plaintiff, while leaving defendant's ferry
boat by the middle gangway, had his leg broken by the guard-chain be
ing thrown against it by a deck-hand. JUdgment directed for defend
ant on its motion.

William S. Gumnwe and Herbert W. Knight, for plaintiff.
James B. Vredenbw'gh, for defendant.

'VALES, J., (orally.) I have concluded to grant this motion, and will
briefly state the reasons for doing so. The material facts of the case are
quite clear. The plaintiff, at the time of the accident when he received
the injuries complained of, was a passenger on board a ferry-boat belonging
to the defendant company, and had been in the daily habit of crossing the
ferry for a great many years, -19 or 20 years, -and had frequently left
the boat in the same way as he did on the day he was hurt; that is, by the
horse gangway, instead of by one of the footways provided for passen
gers. On the opening of this case it occurred to me that the plaintiff,
at the time of the accident, had put himself in a place where he had vol
untarily exposed himself to the risk of getting hurt, and the only reason
that constrained me from granting a nonsuit was that I thonght perhaps
the company, by its acquiescence, had permitted and enconraged passen
gers to leave or disembark from the boat in the manner the plaintiff had
done, and that there might have been gross and inexcusable negligence
on the part of the deck-hand who unhooked the chain and threw it aside
just as the plaintiff was stepping over it. Exactly how and when the chain
was taken down has not been satisfactorily proven. There is some con
flict in the testimony on this point. But, admitting that the chain ,,,as
thrown off while the plaintiff was astride of it, after all, did he not as
sume the risk, and directly contribute by his own act and want of care
to the accident'? It will not be disputed that if this were so he has no
right to recover; and where the evidence is so clear that if the jury should
find a verdict for the plaintiff the court would be compelled, in the ex
ercise of a sound discretion, to set the verdict aside, it will be its duty,
under such circumstances, to direct the jury to render a verdict for the
defendant. Now, it is true that no public notice was given-no pro
hibition, no remonstrance, no regulation of any kind-to prevent pas-
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sengel's from placing themselves in front of the chain, or from stepping
over it, and going off the boat by the horse-way; nor does it appear that
passengers were ever remonstrated with by any of the officers or agents
of the company, but they were allowed to pass out there freely after the
gates had been removed. But then the question is suggested, are not
such visible and obvious objects sufficient notice to the passengers that
they must not go out by that way, and that they must take all the risks
if they do? Mr. Graham attempted to step over the chain before it had
been unhooked, and either stumbled and fell, or was thrown down by
the unhooking of the chain while he was astride of it, and in either case
contributed to the accident by being in a place which he knew was ap
propriated for the use of horses and vehicles, and not for passengers.

The question is one of contributory negligence. There are two gang
ways provided by which passengers can safely leave the boat, and if a
passenger, in his eagerness and haste to get on shore, leave one of these
side gangways and go into the middle gangway, where he has no busi
ness to go, does he not do it at his own risk? And if any accident be
fall him, is he not responsible for his own negligence and want of rea
sonable care? It appears to me to be a very clear case of contributory
negligence. The precautions taken by the company, I think, were am
ple. There are the gates which, as I understand from the testimony,
are never removed until after the boat has been fastened to the bridge.
The gates are first opened, and then the chain is taken down. Mr. Gra
ham was familiar with all these things. Everyone accustomed to travel
on that boat knew of these arrangell1ents,-that there were gangways
provided for passengers, and that the middle gangway was only for horses
and vehicles. It required no great degree of intelligence for anyone to
understand that, while the chain was stretched across the middle gang
way, passengers were forbidden to go out that way. It was therefore
apparent, because of the double obstruction of the gates and chain, which
speak better than any printed notice, or any words which could be ut
tered by the oflicers of the boat, that the plaintiff could not pass out that
way as long as the chain was up. The chain is put there for the pur
pose of preventing passengers from leaving the boat by that way, and if
a passenger chooses to go out over the chain he does it at his own risk.
Therefore, if the jury, on such evidence as this, which shows a want of
reasonable care on the part of the plaintiff, should give him a verdict,
would it not be the duty of the court to set it aside? I think so.

There are two cases recently decided by the supreme court of the
United States which very clearly state the law and practice in cases like
this. In. Goodlett v. Railroad Co., 122 U. S. 391, 7 Sup. Ct. Rep. 1254,
the COUl:t says:

"'Where a cause fairly depends upon the effect or weight of testimony, it
is one for the consideration and determination of the jury, under proper di
rections as to the principles of law involved. and that a case should never be
withdrawn from them' unless the testimony be of such a conclusi ve character
as to compel the court, in the exercise of a sound judicial discretion, to set
aside a verdict rendered in opposition to it.' "
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So in Kane v; Railroad 00., 128 U. S. 91,9 Sup. Ct. Rep. 16, the"
same rule is repeated:

"The circuit court proceeded upon the ground that contributory negligence'
upon the part of the plaintiff was so conclusively established that it would'
have been compelled, in the exercise of sound judicial discretion, to set aside
any verdict returned in his favor. If the evidence, giving the plaintiff the
benefit of every inference to be fairly drawn from it, sustained this view,
then the direction to find for the defendant was proper."

As I have said before, it is a settled rule that where a man brings an
action against a company, or against an individual, for negligence for
causing an injury to him, it is necessary for the plaintiff to show that he
was free from fault, free from negligence on his part, and that he exercised:
a reasonable amount of care and prudence in his own conduct on the
occasion; otherwise he is not entitled to a verdict. I suppose that rule
is not questioned. The authorities cited by the plaintiff's counsel de
pend on the special facts of each case, and there must have been circum
stances in each of those cases which justified the court in deciding as it
did. In the present case I can see no fair inference that may be drawn
from the testimony that will excuse-much less justify-the plaintiff's
conduct at the time, and under all the circumstances, when he met with
the accident. I was at first much impressed by the fact that the com
pany had allowed passengers to leave the boat in the same manner as
the plaintiff had done. We have all witnessed the haste and rush with
which passengers leave a ferry-boat as soon as it touches the shore. Of
course, familiarity with danger breeds contempt, and a man who has
passed over the ferry, as this plaintiff had done, for many years in that
way without an accident, comes to believe that he is perfectly safe in
continuing to do so. But does the fact that he has always escaped
harm before, relieve him from the necessity of exercising due care and
caution? If I am in the habit of traveling every day on a railroad
train, and habitually leave the train before it stops, or reaches the sta
tion, or before the wheels cease to revolve, and I at last fall and receive
an injury, could I recover damages from the railroad company for such
an accident? Clearly not. The fact that passengers will persist in leav
ing the boat by the middle gangway, and may have done so for years,
and every day in the year, does not justify the action of the plaintiff and
his conduct on the day of the accident. He should have gone out by one
of the footways, or at least have waited until the chain had been removed
before he undertook the risk of passing out by the middle of the boat. It
was insisted he had a right to be in the middle of the boat, and t<>
cross the chain as he did. I cannot take that view. He had no right
to be there. In the crowds that go on board these boats, if a man
chooses to rush out in the manner the plaintiff did,the company cannot
help it beyond taking the precautions which they have taken to prevent
it. The fact that the company has furnisJ:1ed two convenient and ample
outlets for passengers, and that the horse gangway is guarded by a chain,
is sufficient, I think, to exonerate the company from liability for Buch
accidents as the one which happened to the plaintiff. In my opinion
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this is such a clear case of contributory negligence on the part of the
plaintiff that he has no right to recover, and if the case should be al
lowed to go to the jury, and a verdict bu rendered in his favor, it would
be the duty of the court to set it aside. The jury is therefore instructed
to find for the defendant.

In re BIRDSONG.

(District Court, S. D. Georgia. June 29, 1889.)

1. JAILERS-CUSTODY OF UNITED STATES PRISONERS.
For the purpose of safely keeping, properly caring for, and humanely treat

ing prisoners committed to his custody by a court of the United States, a
keeper of a connty jail of a state, who receives such prisoners, and is paid for
their maintenance, is an officer of the United States court.

2. SAME-PUNISHMENT OF PRISONEH-CONTE.\IPT-JURISDICTION.
As such officer of the court, to which he is immediatelv related, aDd as it

affects United States prisoners so committed and receive~d into his custody,
the jailer may be punished by attachment for contempt for inflicting a cruel
or unusual punishment on such prisoners.

3, SAME-CRUEL AND UNUSUAL PUNISHMENT-WHAT AMOUNTS TO.
It is cruel and unusual as disciplinary punishment, and unwarranted by law,

to chain a prisoner by the neck with a trace chain and padlock so that he
can neither lie down nor sit down, and leave him so chained in darkness
alone for several hours of the night; and it is the duty of the court by appro
priate action to protect prisoners from such arbitrary oppression.

(Syllabus by tlie Court.)

At Law. Rule against the jailer of Bihb county jail, in custody of
United States prisoner Joe Warren, for inflicting cruel and unauthorized
punishment.

lI1nr'ion Erwin, U. S. Atty., for the rule.
Dessan & Bartlett, contra.

SPEER, J. An investigation, which resulted in the issuance of the
rule in this case, was made in consequence of a publication in a local
paper reciting that a United States prisoner, Joe Warren, had been
guilty of disorderly conduct in jail; that the jailer had called in police
men, and with their aid had inflicted disciplinary punishment upon the
prisoner. The publication contained this clause:

"He [th~ prisoner] was chained by the neck to the grating of the cell, and
by the.time he stands up until t1lis morning. and lives a day or two on bread
and water. he will probably be willing to be disciplined."

Unwilling that a statement so suggestive of cruelty in the punishment
of a prisoner, so repugnant to the well-ordered methods of discipline,
tempered with humanity, which characterize the treatment of prisoners
in this day of Christian civilization, should escape investigation, the
court did not doubt its duty to direct an immediate inquiry into the oc
currence thus brought to its attention. The investigation was at once
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made by the marshal; and the facts developed, in the opinion of the
court, required that the jailer should be ordered to show justifying cause,
if he could, why, on the night of June 25, 1889, in Bibb county jail,
be chained up by the neck to the grating of his cell for several hours the
United States prisoner; the punishment appearing to be cruel and un
usual, in violation of the prisoner's constitutionalrights, and without law
ful authority. The respondent demurred to the rule for the alleged rea
son that the court had no jurisdiction to require the jailer, an officer of
the state, to answer for any misconduct towards a prisoner committed to
his custody by the United States court. It was vehemently urged that the
jailer was not an officer of the United States, and that he had no rela
tion to the court which would warrant an attachment for official miscon
duct. These propositions are, in the opinion of the court, not supported
by the law. They are settled adversely to the respondent by distinct
and most eminent authority. Mr. Justice STORY, pronouncing the de
cision of the supreme court of the United States in the case of Randolph
v. Donaldson, 9 Cranch, 86, announces the obvious rule upon this sub
ject as follows:

"For certain purposes, and for certain intents, the state jail lawfully used
by the United States may be deemed to be the jail of the United States, and
the keeper [i. e., the jailer] to be the keeper of the United States."

Is it a lawful use to commit the prisoners of the United States to the
state jail? Undoubtedly, for the Code of Georgia, § -359, so declares.
Then the jail of Bibb county, Ga., is lawfully a jail of the United States,
and the jailer, Nat Birdsong, is the jailer of the United States for the
purpose of receiving, keeping, and properly treating prisoners of the
United States; and it may be remarked that the services which the re
spondent renders his country in behalf of its prisoners are by no means
gratuitous. It is then clearly apparent that, as to United States pri.s
oners committed to his custody, by the order and sentence of this
court, commanded as he is, to receive them by the law of Georgia and
of the United States, and paid, as he is, for these services, the respondent
is a jailer of the United States. Now, can it be pretended that the court
is powerlei:ls to compel the jailer to the performance of his duty, or to
prevent or punish its non-performance in the presence of this important
relation to the administration of justice imposed by law?

'rhe arbitrary power in a prison-keeper to iron a prisoner, or indeed,
to select at his pleasure a penalty which he thinks adequate as a discip
linary measure for real or fancied misconduct, is intolerable among a
free and enlightened people. It has no place among English-speaking
nations. It is as repugnant, as we shall presently see, to the law of
Georgia, as to the laws of the United States. It is as worthy of condem
nation in the light of the state and the federal constitution, as in the be
nignant and merciful spirit of Christian civilization. Not even maya
judge or jury assume a power so uncertain and so dangerous. "It is
one of the glories of our English law," writesMr. Justice Blackstone in
his luminous and graceful Commentaries, "that the species, though not
always the quantity or degree of punishment, is ascertained for everj' of-
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fense, and that it is not left in the breast of any judge, nor even a jury,
to alter that judgment which the law has beforehandordained for every
subject alike without respect of persons." 4 Bl. Comm. 377. The word
"subject" is here used in the sense of "citizen." This principle of the
common law is of force in this country as in England, and thus we see
that neither this court, nor, indeed, the highest court in the land, would
assume, even after full hearing, to exercise the power to chain up by the
neck a prisoner for disorderly conduct, even the most atrocious, and
even though committed in the actual presence of the court. Had any
judge of America done with the most degraded convict what this jailer
admits he did with the person of this prisoner, his impeachment would
be inevitable. \Vell, maya jailer arrogate to himself powers which are
withheld from the courts? Is it competent for the jailer in his discre
tion to inflict penalties and to exercise arbitrary powers which are not
deemed safe or appropriate to be intrusted to the judges? The propo
sition is unworthy of any intelligent mind trained in the letter or the
philosophy of the law. But we are not left in the determination of this
question to the consideration of those great fundamental principles an
nounced for the protection of the individual against unlawful punish
ments and penalties. The authorities are equally clear in their denial
of the power exercised by the jailer with this prisoner. At common law
it was not lawful to hamper a prisoner with irons, except to prevent an
escape. "Otherwise," it is declared, (1 Russ. Crimes, 420,) "notwith
standing the common practice of jailers, it seems unwarrantable and con
trary to the mildness and humanity of the laws of England by which
jailers are forbid to put their prisoners to any pain or torment." Sir
Edward Coke, perhaps the most erudite of English lawyers, certainly
profoundly versed beyond any in the principles of the common law, al
though noted for his harshness and severity to prisoners, declared that
"by the common law it might not be done." 2 Inst. 381. In conso
nance with the spirit of the ancient law, the statute of 4 Geo. IV., c. 64,
§ 10, subsec. 12, provides that no prisoner shall be put in irons by the
keeper of any prison except in case of urgent and absolute necessity. 4
Bac. Abr. 479; EncycloprudiaBritannica, tit. "Prison Discipline." And.
by the same act the jailer was provided power to puniSh prisoners for dis
orderly conduct, and for profane cursing and swearing; but the broad
intelligence and humane spirit of parliament limited the maximum pen
alties for such conduct to close confinement in the refractory or solitary
cells, and a diet of bread and water only, for any term not exceeding
three days.

Let us see if there is not a cogent legislative interpretation of the
jailer's duty with reference to profane or refractory prisoners, made by
the general assembly of the state of Georgia. By the Georgia enact
ment (If December 19, 1816, to define the disciplinary powers of the
keeper of the penitentiary of that day, the feature of 4 Geo. IV., above
quoted, was adopted ipsissimis verbis. But where the English penalty
for profanity, etc., was three days, the Georgia statute was limited to
two days, thus mitigating by the merciful spirit of our fathers the already
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clement provision of the English statute; and, if this is adequate pun
ishment for felons convicted and serving their sentences in the peniten
tiary, is it not sufficient to compel good behavior in those prisoners who
are simply committed for safe keeping? But to chain a prisoner around
the neck with a trace chain and padlock, in a position where he can
neither lie down nor sit down, and thus to leave him chained in solitude,
in the night, in the darkness of his cell, for more than three hours, is to
inflict a degree of torture which has no warrant in the law, either state
or federal, and to expose him to danger to health and to life, from which
it is the duty of society to protect him. The evidence offered on the
hearing can lead to no other conclusion. The prisoner, ·Warren, testi
fied that he was kicked by the jailer, and struck with the club by the po
liceman, and chained Ly the neck so that he could not put his heels to
the ground from 8:30 o'clock until after 3 the next morning; that be
suffer'ed severely, and next day was compelled to send for the jail phy
'Sician. Dr. Gibson testified that such treatment would likely produce
fever in the sufferer. Dr. Johnson, the jail physician, testified that
when the prisoner sent for 11im he had fever, but he thought it was ca
tarrhal fever. But the court, in the conflict of the evidence, did not
credit the statement of the prisoner. Nevertheless, by the testimony of
Birdsong himself, the prisoner was chained so that he must stand for
two and one-half hours; and by the testimony of Brown, the policeman,
he must have been chained for more than three hours; at best, an igno
minious, cruel, and unusual punishl).lent. BesideR, both physicians
testified that such punishment might have resulted in dangerous, or
eV1U1 fatal, consequences; and it is clear to any unprejudiced mind, that
had the prisoner swooned,-a natural result of such inhumanity,-his
death from strangulation would have been inevitable. It was, in fact, pun
ishment by the pillory, but a pillory where the links of the trace chain and
the padlock encircling the bare neck of the prisoner were substit.uted for
the wooden frame. This punishment was abolished in England in 1837.
7 Wm. IV., and 1 Viet. c. 23. It was done away with in France in 1832,
and in this land of humanity and lawful methods it was forbidden by the
act of congress of February 28, 1839, (5 St. at Large, 322;) and yet the
jailer testified that this was his usual method for the punishment of re
fractory prisoners,-a method which called imperatively for the ruling
of the court declaring it illegal.

But it is insisted that the court may not proceed by attachment against
the jailer; that the remedy i& by indictment. This proposition is like
wise altogether unfounded in the law. In 2 Hawk. P. C. c. 22, § 31,
the rule is stated as follows: "Also jailers are punishable by attach
ment, as all other oflicers are by the courts to which they more imme
diately belong, for any gross misbehavior in their offices." 4 Bac. Abr.
471. This principle is embodied in the law of the state. Code Ga. §471l;
also section 206, par. 4. The power of the court to proceed by attach
ment is thqs made clearly to appear, by the common law and the statutes
of the state; and the Revised i::ltatutes on this topic are in substantially
the same language as the Georgia Code. But it is insisted that the United
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:States prisoners in the jail of the state, by virtue of section 359 of the
-Code, are "under like penalties, and subject to the same action, as pris
ouers committed under the authority of the state." This we concede
entirely. 'Ve declare, however, that there is not, nor has there been
at any time in the history of the state, any law of any character which
will justify or condone the act of chaining for hours a prisoner by the
neck, in a standing position, as a means of punishment for any offense
whatever. Nor is the testimony of the jailer, and statement urged in
.argument, that the grand juries and county commissioners of Bibb
county approve this punishment, satisfactory. It does not appear that
this practice was ever brought to the attention of the grand jury. Nor
was any order or judgment of the county commissioners to such effect
put in evidence. But if, as the jailer and his counsel insist, such was
the action of these bodies, it was without warrant of law, and this is
happily a government of law.

Much has been said as to the character of the individual who was
punished. This is not a question of individuals. If the jailer is in
trusted with arbitrary power to chain prisoners in a standing position to
punish them, what guaranty is there that he will not misuse it? Hun
dreds of citizens of this state are yearly consigned by the United States
-courts to the custody of this and other jailers for offenses which are
mala prohibita simply. If the jailer is judge, jury, and executioner,
can it be predicted with certainty what will be the character or color of
the next victim of the chain and padlock? It is a rule we are consider
ing,-a rule for the protection of the unfortunate as well as of the vicious.
The constitution forbids a cruel or unusual punishment, and there is no
syllable relative to the character or color of the victim in that matchless
charter for the preservation of right and the prohibition of wrong. In
consideration of the premises, and to emphasize its judgment that an
unwarrantable and illegal punishment has been inflicted on this prisoner,
and to protect this and other prisoners, the court assesses a penalty of
$50, with costs, against the jailer. In the anticipation, however, that
this first offense will not be repeated, the court will not enforce payment
by the respondent, but will suspend the sentence uutil further order.

UNI'l'ED STATES V. KEE et al.

(District Court, D. South Carolina. August 22, 1889.)

1. OBSTRUCTING JUSTICE-INTIMIDATING WITNESS.
Defendant is guilty of violating Rev. St. U. S. § 5399. providing a punish

ment for intimidating a witness by threats, etc.. when he beats one sum
moned as a witness before a United States commissioner for the purpose of
intimidating or influencing him in giving his testimony.

2. SA)IE.
Where defendant, not knowing that one C. is a witness in a case in which

defendant's father is summoned as a witness, threatens and beats C. on ac·
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count of insulting language used by him concerning his father in connemion
with the .case, the beating having no relation to the character of C, as awit
ness, he is not guilty of a violation of section 5399.

Information for Intimidating a Witness.
C. M. Furman, Asst. Dist. AU].
J. K. Henry, for defendants.

S~MONTON, J., (charging fury.) You are trying an information against
John Kee for violating section 5399, Rev. St.,-that is to say, for threat
ening, intimidating, impeding, and influencing one Ben Corder, a wit
ness in a cause before a commissioner of this court. In reaching your
conclusion you must be satisfied by the evidence that the defendant did
threaten and beat Ben Corder in the manner stated by the witnesses for
the government. Next, that defendant knew or had reason to know that
Corder was a witness for the United States in the case before the commis
sioner. Then, that he did threaten and beat him because he was such wit
ness, and for the purpose ofintimidating, impeding, or influencing him in
giving his testimony. The defense is that Corder had stated that the
father of defendant, a very old man, who had professed during his whole
life to be a" teetotaler," and of late years a prohibitionist, had secretly pur
chased whisky from a negro; that defendant had warned Corder if he ever
repeated what he styled the "malicious falsehood," he would punish him;
that his father had been summoned before the commissioner to testify
to the fact of the sale in a case brought against the negro, and had been
so summoned upon the information of Corder, given after the warning,
defendant not knowing that Corder was himself a witness. If you are
satisfied that the threats and consequent beating were uttered and in
flicted because of this insulting charge against the old man, having no
relation to the character of Corder as a witness, without knowledge that
he was a witness, and induced entirely by the repetition of the insult,
you may find the defendant not guilty. If the threats and violence
were intended to prevent Corder from testifying, you may find defend
ant guilty.

(Dist1'ict Oourt, D. South Oarolina. August 29.1889.)

INTERNAL REVENUE-SALE OF SPIRITUOUS LIQUORS BY ApOTIIECARY.
An apothecary, who bona fide uses spirituous liquors in the preparation of a

medicine, to be used as such, and not as a beverage, does not violate Rev. St.
U, S. § 3242, by not paying the special tax required of a retail liquor dealer.

Indictment for Selling Liquor without Payment of Special Tax.
Abiel Lathrop, Dist. Atty.
A. H. Dean, for defendant.
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SIMONTON, J., (charging jury.) The defendant, an apothecary, is
charged with violating section 3242, Rev. St., being a retail liquor dealer
without paying the special tax. It is not denied that he sold to the
several persons, witnesses for the government, a compound of rye whisky
and calisaya bark. The defense is that this was a medicine originally
put up under a prescription of a physician. An apothecary who bona
fide uses spirituous liquor exclusively in the preparation or making up
of medicines need not pay the special tax. These are the questions you
must answer in this case: In the sale made by defendant to the wit
nesses for the government, did he bona fide sell them the compound as
medicine, and not as a beverage, or was the compound simply whisky
in disguise? Is it a medicine to cure disease, or is it intended to gratify
the thirst for drink? If it is a medicine, has it intoxicating quality? If
so, was this known to defendant? Did he sell it knowing or having rea
son to know that it was purchased to be used as a beverage? If it was
sold bon(~ fide as a medicine, to be used as a medicine, defendant is not
guilty.

TRAVERS v. BUCKLEY et al.

(Oircuit Oourt, D. Massacltusetls. August 19. 1889.)

PATENTS FOR INVENTIONS-PRIOR CONDITION OF ART.
In view of the prior use of detachable blocks notched at tbe end and under

the edge for spreading hammocks. there is no invention in tbe second claim
of letters patent granted to Travers November 18,1879, in "the novel use of
detachable notched distending blocks" in improved hammocks.

In Equity. Bill to enjoin infringement of patent.
Briesen, Steele & Knauth, for complainant.
Browne & BTOwne, for defendants.

COLT, J. This case now comes before the court on final hearing.
Since the hearing upon motion for an injunction (35 Fed. Rep. 133) the
defendants have strengthened their position as to the prior condition of
the art. The evidence now before me proves, I think, the prior use, for
spreading a hammock, of a detachable straight block :n.otched at both
ends, a detachable straight block notched at both ends and on the under
edge, a curved block, in the form of a barrel stave, notched at both ends,
and a curved block having properly spaced holes in it through which
the lanyards passed. The Travers patent was for an improved hammock,
and the invention consisted of several distinct improvements, among
which, as the specification states, "is the novel use of detachable, notched
distending blocks." It may be that in the patent, considered as a whole,
there was invention. The only point in controversy' here is whether
there was invention in the use of the detachable hlock which is made the
subject of the second claim, and I am satisfied, in view of what the prior
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art discloses, that there was no exercise of the inventive faculty in the
production of this block. An examination of the records in the two
eases shows that the evidence before JudgeWAJ.LACE in the case of Trav
ers v. Beyer, 26 Fed. Rep. 450, was not the same as in this 'Case. It
follows that the bill should be dismissed.

KENT v. SIMONS et al.

(Oircuit Court, D. jVaaaachuactla. August 21. 1889.)

1. PATENTS FOR INVENTIONS-ANTICIPATION.
Letters patent No. 325,430. for improvements in buttons cODsisting in an

open central bore for use with spring studs, though all the elements, sepa
rately considered. are found in prior patents for ordinary buttons, are valid,
the combination being new, and producing an improved result.

:2. SAME-INFRINGEMENT.
Such patent is infringed by a fastener in which the cap is set by pressing

down the edges so as to do away with the filling for the cap, as described in
the patent, the fastener being the same with some slight changes in construc
tion.

In Equity. Bill to enjoin infringement of patent.
W. B. H. Dowse, for complainant.
Harry E. Knight, for defendants.

COLT, J. This is a bill brought for the alleged infringement ofletters
patent No. 325,430, issued September 1, 1885, to Albert G. Mead, for
improvements in buttons. The invention consists in certain improve
ments in glove fasteners of the type known as "metallic fasteners," which
have a metallic button-hole member secured to one flap of the glove,
with an opening on its under side to receive a spring stud attached to
the other flap. It is not claimed that Mead was the first inventor of a
fastener composed of a metallic button member and a metallic button
hole member, but the invention relates to an improved construction in
the button-hole member, and especially in the retention of the button
finish in fasteners of this type. The specification says:

"This invention relates to buttons, more particularly those secured to the
fabric or cloth by metallic fastenings, and provided with an open central bore,
which adapts them for use especially with spring studs, while in the particu·
lar •button fi nish,' so.called, combined with the central bore; and in the general
arrangement and disposition of the several parts with respect to each other,
is embodied the subject of my invention."

The claims involved in this suit are the first and second:
"(1) In a button, provided with a central opening for receiving a spring

stud, the combina~ion of an inclosing cap, a perforated bottom disk, a second
disk above the first, the button being attached as a whole to the fabric inde
pendent of said stud, substantially as set forth. (2) A convex, imperforate cap
inclosing the interior of a button, in combination with a disk to which the
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lower edges of said cap are attached, and which has a central opening. a sec
ond disk within said cap, and provided with a central tubular lip, which ex
tends down ward into the central opening of the first disk, and an eyelet for
attaching the latter to the fabric, substantially as set forth."

The defenses relied upon in this case are anticipation, as shown by
prior patents, and non-infringement. As bearing on this question of an
ticipation, it is neceseary to construe the Mead patent. The defendants
insist that the Mead patent is for an improvement in ordinary metal but
tons, as shown in figure 3 of the patent, and that its use with a spring
stud is only one of the forms in which the button may be used. I can
not accept this construction of the patent. The specification states that
the invention relates more particularly to buttons provided with an open
central bore, which adapts them for use especially with spring stude,
and in the first claim the language is "a button provided. with a central
opening for receiving a spring stud." The principal object of the :Mead
invention was the production of an improved button adapted for use
with a spring stud, and incidental thereto thfJ patentee says that by put
ting a shank or neck on the button to allow space for the fabric, it may
be employed as an ordinary button. Taking this view of the patent,
that the invention of Mead is primarily an improvement in metallic
fasteners to be used with spring studs, I think the patent is valid. There
are many prior patents in this branch of the art, but as to this particu
lar type of button, I think Mead made a patentable improvement over
prior buttons of this class. All the elements of the Mead fastener, sep
arately considered, may be found in prior patents for ordinary buttons,
or for fasteners composed of a metallic button member, and metallic
button-hole member, but the combination as arranged by Mead is new
and produces an improved result; that improvement consisting largely
in the convenient form of the central opening for recciving the spring"
stud, while at the same time preserving the "button finish." The Mead
improvement is manifestly of limited scope in view of the many prior
devices, but I do not think it was anticipated by anything found in those
devices, and I believe its production, notwithstanding what preceded it
in the art, involved the exercise of the inventive iaculty. Upon the'
question of infringement I have no doubt. The defendants' fastener i&
the Mead fastener, with some slight changes in construction. In defend
ants' fastener the cap piece is so set by pressing down the edges as to do,
away with the necessity of any filling for the cap, such as Mead describes,
and which is made an element in the combinations covered by the third
and fourth claims of the patent. The present suit is upon claims 1 and
2, and these the defendants' fastener clearly infringes. Decree for com
plainant.
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MORSS v. KNAPP et al.

(Oircuit Oourt, D. Oonnecticut. August 17, 1889.)

PATENTS FOR INVENTIONS-INFRINGEMENT.
Letters patent No. 233,240, dated October 12. 1880, were issued for an adjust·

able dress-form. The form was expanded by means of two opposing braces
vertically sliding on a standard, and forming two sides of a triangle. which
held the ribs in position. Defendants attached to two rotary collars the links
of the lazy tong's, and divided the waistband into four sections, and made the
ribs expand in four divisions. The braces in the patent are not merely exten
sion braces, but converge to or towards the same poiut, and secure each otber
against rotation. Defendants' braces are extension, and not locking. braces,
and are not intended to secure each other against rotation. Held. that there
is such a substantial doubt in regard to any infringement by defendants that.
a preliminary injunction will not be granted.

In Equity. Motion for preliminary injunction.
Payson E. Tucker and Charles F. Perkins, for complainant.
John K. Beach, for defendants.

SHIPMAN, J. This is a motion for a preliminary injunction against
the alleged infringement by the deiimdants of the second claim of let
ters patent No. 233,240, to John Hall, dated October 12, 1880, for an
adjustable dress·form. The invention, which is the subject of the sec
ond claim, and the claim, are stated in Morss v. Knapp, 37 Fed. Rep.
351, where it is said:

"The principle of the invention is the expansion or adjustment of a skele
ton frame radially, in all directions, from a common center. A central pole,
or standard, supports the entire form. In the part which supports the skirt,
upright, thin, elastic ribs are held towards the standard by elastic bands se
cured to each rib. There are two series of oppositely inclined braces, one
above the other. Those of the upper series are hung by their inner ends to a
collar on the standard, and, extending obliquely downward, are hinged to the
respective ribs. The braces of the lower series are hinged by their inner ends
to a lower collar on the standard, and, extending obliquely upward, are
hinged to the ribs at the point where the members of the upper series are
hinged. The two collars, called •sliding blocks,' are adjustable. When the
form req uires expansion, the lower collar is elevated, which expands the lower
series, but the expansion is governed by the opposing action of the upper se
ries, which compels the movement of the ribs to be substantially parallel with
the central standard. "

The mechanism is like that of the old-fashioned reel or "swift" for
winding yarn. The expanding mechanism of the defendants' form,
which is alleged to infringe, is thus described: Ii "consists of two con
centric disks arranged upon a common axis, upon which they may inde
pendently rotate. Out.side of these disks there is a waistband divided into
four segments, and each segment is connected with the disks by means
of two links, one link from each segment being hinged to the upper disk,
and the other link of each segment being hinged to the lower disk."
When the dress·form is in a closed position, the most convenient way to
expand it "is for the operator to take hold of two opposite segments of
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the waistband and pull the same apart. This will cause the disks to ro
tate, one in one direction and one in the other, and the inner ends of the
connecting links will move in the arc of a circle." It is truly said by
the complainant that, within certain limits, the form is expanded radi
ally, in all directions, from a common center. Beyond those limits, the
expansion is not radial, but is attended with a change of shape. The
complainant next-and here the parties are at issue-insists that the ra
dial expansion is effected in the manner and by the mechanical means
shown in the patent, and that each part of the defendants' form corre
sponds with a similar part in the patented device. The complainant
particularly asserts that the links of the one are the double braces of the
other, and oppose each other in action, and perform the same office of
expansion or contraction, the difference being that in one the plane of ac
tion is horizontal and in the other it is vertical; in other words, that the
defendants' links are the complainant's braces, with the position changed,
so that they move by a horizontal instead of by a vertical movement,
and that the defendants' collars slide circumferentiallyaround the stand
ard instead of vertically upon it. The complainant does not probably
mean that the defendants' form is merely the Hall form with the posi
tion of the respective parts changed, without the exercise of inventive
skill in making the change. The patentee caused the ribs to expand by
the familiar means of two opposing braces vertically sliding upon a
standard, and forming two sides of a triangle, which held the ribs in po
sition. If the defendants had merely changed these braces to a horizon
tal plane, and merely changed the blocks so that they would move cir
cumferentially, he would have had a useless device. It was necessary
to do more, and to establish a new system ofbraces and blocks. Instead
of using the common method by which the reel had been expanded, he
attached to two rotating collars the links of the lazy tongs, divided the
waistband with its ribs into four sections, and made the ribs to expand
in four divisions. The requirements of this method of expansion de
manded much more than a simple change from one plane of movement
to another plane; and if it is said that the defendants' present form is
the complainant's device with merely formal differences, such use of lan
guage is general, rather than exact. But it is said that, granting that
the defendants used ingenuity and exercised inventive skill in making
the change, they used, when it was made, the patentee's method of ex
pansion by the opposing action of two more braces, and therefore in
fringed upon the complainant's exclusive rights. There is a species of
opposing action, by means of the various links of the defendants' form,
by which the four sections are prevented from becoming quadrilateral,
but the question is, in my opinion, a serious one whether this method
of opposition can properly be called the same with that which is exhib
ited in the patented device. The considerations which raise this doubt
are the following: It cannot be tme that any action by which the ribs
are pulled in different directions is to be considered the opposing action
of the Hall braces. In the patented device, the double braces co-act.
They are not merely extension braces, which simply expand the ribs, but

v.39F.no.12-39
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they converge to or towards the same point, and, by this co-action, con
trol or secure, and are intended to secure, each other against rotation.
The defendants' links are extension, and not locking, braces. 'Vhen
they are extended, and the collars are clamped, the links, in the language
of the defendants' expert, "rotate on their pivots," very much as they
would do if parallel to each other, and it is apparent that they are not
intended to secure each other against rotation. This mutual control, by
means of opposed action, is necessary in a device acting vertically. It
does not exist in the defendants' links, but the result is partially attained
by an additional set of single supporting braces, which are attached
about half way dOW:l the skirt. There is such a substantial doubt in re
gard to infringement as to prevent the granting of the motion, which is
therefore denied.

JKNKINS et al. '1:. RUBERG et al.

(Circuit Court, D . .J[assac1msctts. August 5,1889.;

PATENT~ FOR I~VENTIONS-INFRINGEMENT-MAcmNEsFOR MAKING METALLIC
SHOE-SHANKS.

Reissued letters patent No. 8,163, issued April 9, 1878, to John Hyslop, Jr.,
for improvements in machines for making metallic shoe-shanks, describe a
combination of the punching, cutting, and bending mechanism, arranged to
operate as set forth. Machines made under letters patent issued to Ruberg
January 11, 1887, embrace these three steps, but in the Ruberg- machine the
projections for making the reverse bends are absent, and there is nothing to
correspond to the guide-way of the Hyslop machine, by means of which the
blank is to be taken from the cutting device, and delivered to the bending
mechanism. The arrangement of the shears and bending dies in Ruberg's rna·
chine is also different. Hyslop was the first man to combine the three oper
ations in a machine for making metallic shoe-shanks, but the combination of
punching and cutting mechanism was old. Held, that the Ruberg machine
was not an infringement of Hyslop's patent. ~,

At Law. Action for infringement of letters patent.
C. H. Drew, for plaintiffs.
J. E. Maynadier, for defendants.

COLT, J. This suit is brought upon reissued letters patent No. 8,133,
dated April 9, 1878, granted to John Hyslop, Jr., for improvements in
machines for making metallic shoe-shanks. The invention relates to
the organization of a machine by which metal shanks for shoes are cut,
punched, and bent, and have their opposite ends reversely bent by one
continuous operation. The first and only claim in controversy is as fol
lows:

"In a machine for making metallic shoe-shanks, the combination, substan
tially as described, of the punching mechanism, the cutting mechanism, and
the bending mechanism, arrangp.d to operate as set forth."

At the date of the Hyslop invention it can hardly be said that it was
new to cut and punch at each end a strip of metal by one operation, but
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the evidence discloses that Hyslop was the first man to combine in one
machine the successive operations of cutting, punching, and bending
for the production of a metallic shoe-shank. It is admitted that the de
fendants' machine made under his patent of January 11,1887, embraces
these three successive steps. but it is contended that the cutting and
bending devices are quite different from those described in the Hyslop
patent. It cannot, of course, be held that the Hyslop patent covers all
machines for making metallic shoe-shanks which have cutting, punch
ing, and bending mechanisms. The only question in the case, therefore,
is narrowed down to this: Whether the cutting and bending mechan
isms found in the Ruberg machine are the equivalent of those described
in the Hyslop patent. What did Hyslop invent, and does the defend
ant accomplish the same result by substantially the same or equivalent
means? Giving the Hyslop patent a fairly broad interpretation by rea
son of his being the first person to combine all these operations in a sin
gle machine, still I cannot bring my mind to the conclusion that the
Ruberg machine infringes that patent. The Ruberg machine leaves out
some of the important features which Hyslop makes essential parts of
his machine, and substitutes no equivalents therefor. The projections
for making the reverse bend are absent from the Ruberg machine. There
.is nothing in the Ruberg machine which corre,;ponds to the guide-way
of the Hyslop machine by means of which the blank is taken from the
cutting device and delivered to the bending mechanism. In the Hyslop
patent this mechanism is made up of the lips or flanges, It, a~ainst which
the front edge ofthe plate is held to gauge the cut, the incline, m, down
which the blank falls guided by the lips, h, and the stop pins, c2

, se
cured to the top of the bending die, and which serve to arrest the blank
as it falls down the incline. In RUberg's machine the organization is
more simple. The bending dies are placed close to or just back of the
stationary cutter, and the blank is brought into position between the
bending dies before it is cut from the strip. When the strip of metal in
the Ruberg machine, from which the blank is to be cut, is fed into the
machine, and comes against the stops, which give the width of the blank
to be cut, that portion of the strip which makes the blank is directly
over the stationary or lower die, and in position for the upper die to act
upon it immediately after the blank is cut. The arrangement of the
shears and bending dies in the Ruberg machine is very different from
their arrangement in the Hyslop patent. The combination of punching
and cutting mechanism was not llew with Hyslop. He did rtlvent one
way of combining cutting mechanism with bending mechanism, and
Ruberg devised another way to accomplish the same result. The ingen
ious expert for the complainant has sought to show that the means em
ployed by both are substantially the equivalent of each Odler, but I find
the fact to be otherwise, and it follows that judgment should be entered
for the defendants.
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AMAZEEN MAOHINE Co. V. KNIGHT et ale

(Ot"rcuit Court, D. Massachusetts. August 12, 1889. \

PATENTS FOR INVENTIONS-I:NFRINGEMENT-PRELJMINARY IN.JUNCTION.
Where it appears, on a bill to restrain the infringement of a patent by mak

ing and selling duplicate parts of the patented machine. that defendants had
been accustomed to make duplicate parts for plaintiff and its assignors,
'and to repair the patented machine for others, of which plaintiff was
aware, a preliminary injunction should be denied.

In Equity. Motion for preliminary injunction.
C. F. Perkins, for complainant.
T. W. Porter, for defendants.

COLT, J. This is a motion for a preliminary injunction. The de
fendants are charged with infringing three patents, Nos. 200,682, 220,·
906, and 273,931, issued to Christopher Amazeen, for improvements in
leather-skiving machines. The defendants carryon a general machine
shop, and they repair Amazeen skiving-machines, and they are charged
in this suit with having repaired or rebuilt a second-hand machine, and
with having duplicate parts of these machines on hand for sale. It ap
pears in evidence that for years a number of firms besides these defend
ants, in Boston and elsewhere, have dealt in various parts of the Ama
zeen machine. It appears by the affidavit of John Walker, of Boston,
that he was formerly a member of the firm of Eddy, Sherman & Co.,
and became acquainted with Amazeen in 1879; that the firm then began
making machines for Amazeen, and that they also made all the dupli
cate parts that were required to replace those worn out in old machines;
and that they not only supplied Amazeen with all such parts as he re
quired for his customers, but also sold such parts on their own account,
with full knowledge of Amazeen himself, to their customers or to who
ever called for them. Afterwards Amazeen sold out his patents to Dorr
& Eaton, and they continued to buy duplicate parts of Eddy, Sher
man & Co., and to send machines to them to be repaired, and they still
continued to make it a regular part of their business to keep a stock on
hand and sell generally duplicate parts of the machine. On their bill
heads was printed the fact that they made and dealt in the parts of the
machine. Subsequently Dorr & Eaton sold the patents to the com
plainant, and its manager, Mr. Bailey, often sent machines to ·Walker,
who was then doing businflss by himself, for repairs. ·Walker produces
19 letters from Bailey, ordering repairs of different machines, and he
swears that Bailey knew that he was making and selling duplicate parts
of the Amazeen machines. On the bill-heads which Walker rendered
was a printed notice that he repaired these machines. I am aware that
Bailey, the complainant's agent, denies any knowledge until shortly be
fore this suit was brought that any party was selling to the public parts
of the Amazeen machine. However this may be, it is clear from the
evidence that numerous parties in Boston, from the time the Amazeen
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machine came into general use, have openly and publicly furnished to
their customers duplicate parts of the machine for the purposes of repair.
'What effect, if allY, this may have upon the case at final hearing I do
not decide; but I do not think, under these circumstances, the court
should grant a preliminary injunction. The Amazeen patents are for
improvements in skiving-machines. These machines are made up of
various elements in combination. It cannot be denied that a good many
of the working parts of the machine were replaced in the alleged infring
ing machine repaired by the defendants. Bearing in mind, however,
the character of the Amazeen patents, I am not prepared to decide, upon
the papers before me, whether, under the law governing this class of
cases, the machine had so far lost its identity or had been so reconstructed
that the defendants should be held as infringers. Manufacturing Co. v.
Foundry Co., 34 Fed. Rep. 393, and cases cited. Without expressing
any opinion upon the merits of the case, which will properly come up
at final hearing, I am of opinion, for the reasons given, that the com
plainant is not entitled to a preliminary injunction. Injunction denied.

FISCHER V. HAYES.

(Oircuit Court, S. D. Neu) York. August 15, 1889.)

PATENTS FOR INVENTIONS-DAMAGES FOR INFRINGEMENT.
'Vhere a master reports that the profits of defendant derived from the

infringement of plaintiff's patent cannot be computed from the evidence,
nominal damages only can be assessed, though it is apparent that there werl
profits.

In Equity. Application for assessment of damages for infringement
of patent.

Edmund Wetmore, for plaintiff.
Livingston Gifford, for defendant.

'VHEELER, J. This cause has now been heard upon the supplemental
report of the master as to profits of the defendant from infringement of
the plaintiff's patent. The substance of the report, as it now stands, is
that from all the evidence before the master the amount of such profits
"cannot be computed or determined." Therefore, while that there were
some profits is apparent from the report, no definite extent of them
attributable to the infringement for which the defendant is chargeable
appears. There is no foundation for a decree for the payment of anything
beyond merely nominal damages. .F'i&cher v. Hayes, 22 Fed. Rep. 529;
Garretson v. Olark, 111 U. S. 120,4 Hup. Ct. Rep. 291; Black v. Thome,
111 U. S. 122,4 Sup. Ct. Rep. 326; Dobson v. Oarpet Co., 114 U. S.
439,5 Sup. C1. Rep. 945. No exceptions are filed to the report, and
the only question is as to what is a proper decree upon the facts stated.
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Report accepted and confirmed, and decree thereupon ordered for the
payment hy defendant to the orator of six cents profits as damages, with
costs.

RUSSELl, V. HYDE.

(Circuit Court, D. Maine. August 16, 1889.)

1. PATENTS FOR INVENTION-INJUNCTION.
Reissued letters patent No. 10,418, dated December4, 1883, issued to A. Rus

sell and F'. Curtis for improvement in ships' pumps. claimed as the principal im
provement a barrel whose length was less than its diameter, making it easily
lined.. Defendant's pump had a barrel whose length was considerably in ex
cess of its diameter. Held, that the absence of this marked feature throws
so much doubt on the question of infringement that a preliminary injunction
will not be granted.

2. SAME.
Neither will it be granted where another claim is for a bucket externally

dome-shaped, that is, having the form of an inverted cup. where defend
ant's bucket is not dome-shaped, and differs in other particulars.

In Equity. Motion for injunction.
C. C. Power8 and C. Hall, for complaimmt.
W. L. Putnam and Livermore, Fish & Richard8on, for respondent.

COLT, J. This is a motion for a preliminary injunction. The de
fendant is charged with infringing claims 5, 10, 11, 12, 13, and 14 of
reissued letters patent No. 10,418, dated December 4, 1883, issued to
Albert Russell and Francis Curtis for improvements in ships' pumps.
The patent has already been before this court. RU88ell v. Laughlin, 26
Fed. Rep. 699. The main ground of defense to the present motion is
non-infringement. The Russell pump is constructed with a barrel whose
length is less than its diameter, which makes the pump short and easily
lined, and this is one of the principal improvements described in the
putent. The specification says:

"It is a part of said [invention] to produce a piston or bucket pump which
is of good capacity, yet quite short, which is attained by making the barrel of
large diameter in proportion to its length. This is It very desirable feature
of the invention, since such a pump llJay be lined llJost successfully, as here
inafter set forth, and is particularly suitable for ships, where it is important
that as much of the pump as possible be above deck, * * * and yet not
of great height, for canvenience in operation and keeping in order."

In the last five claims of the patent, which the defendant is charged
with infringing, one of the main elements is a piston pump, having a
barrel whose length is not greater than the diameter thereof. Now the
Hyde pump does not have this special feature, because the barrel is
there found to have a length considerably in excess of its diameter.
Without going into less important differences, the absence of this marked
feature in the defendant's pump throws so much doubt on the question
of infringement that I am satisfied no preliminary injunction should be
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granted respecting these claims. The theory of the plaintiff that the
pump barrel of the patent means the working pump barrel, and that
the Hyde barrel is like the plaintiff's because it has a bore whose work
ing length for the bucket is not greater than its diameter, I cannot ac
cept, because it is contrary to the plain meaning of the words, and in
consistent with the language of the specification. Nothing is said in the
specification about the working length of the barrel not being greater
than the diameter thereof; on the contrary, the specification states that
the barrel is made short, so that it may be successfully lined, and for
general convenience on ship-board. The construction contended for
would be doing violence, not only to the ordinary meaning of the lan
guage used, but to the plain intention of the patentees.

The fifth claim remains. The feature of the pump covered by this
claim consists of a bucket externally dome-shaped; that is, having the
exterior or upper surface of the annular part turned down outwardly,
so as to bring the outer edge and packing at or near the bottom of the
bucket. By this arrangement it is said the pump may be made very
short, and the bearing of the bucket or packing is in the best position
for working evenly. The proceedings in the patent-office, on the taking
out of the original patent, seem to limit this claim to a bucket which i~

dome-shaped. By "dome-shaped" is meant something having the form'
of an inverted cup or half glohe. The defendant's hucket is not dome
shaped, and in some other particulars it differs from the Russell bU:lket.
These differences raise. grave doubts on the question of infringement.
Upon the facts presented in this case I am satisfied the present motion
should be denied.

,VELSH V. THE NORTH CAMBRIA.

(District Court, E. D. Pennsylvania. June 25, 1889.)

ADMIRALTy-JURISDICTION-PERSONAL I~JURIEs.

In the absence of a statute providing a maritime lien for damages caused
by the personal injuries and death of one engaged in loading a vessel, a
libel in admiralty to recover damages for such injuries ana loss cannot
be sustained. The Harrisburg, 119 U. S. 199, 7 Sup. Ct. Rep. 140, followed.

In Admiralty. On motion to dismiss lihel.
Action by Bridget Welsh, widow of Peter Welsh, on her own beha,1f

and that of her minor children, Mary \Velsh and Bartholomew W"dih,
against the steam-ship North Cambria, for damages resulting from the in
jury and loss by death of Peter Welsh while unloading the cargo of the
vessel.

Alfred Driver and J. Warren Coulston, for libelants.
E. B. Conve-(8, for respondents.

BUTI~ER, J. The question of jurisdiction is raised on this motion by
consent. That the libel cannot be sustained independently of statutory
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provision, is settled by The Harrisburg, 119 U. S. 199, 7 Sup. Ct. Rep.
140. That the Pennsylvania statute, on which the case is put, does not
create an admiralty lien, and thus authorize the seizure, seems entirely
clear. There is nothing whatever in the statute indicative of a purpose
to create such a lien, and if there was I would hold the statute to be in
operative in this respect. The states have no power, I believe, to inter
fere with the admiralty system of laws; they can add nothing to it, nor
take anything from it. The subject lies within the exclusive domain of
congress. It is true that the supreme court has held that, as respects pi
lotage and a few other subjects, the states may exercise powers vested in
the federal government until the latter assumes the exercise of its au
thority. The disfavor, however, with which this (apparently illogical)
doctrine-born, doubtless, of the excessive tenderness which formerly ex
isted respecting "state rights "-is regarded to-day, justifies a very confi
dent belief that it will not be extended beyond the subjects to WhICh it
has been applied. To this doctrine must be ascribed the decision in The
Lottawanna,:21 Wall. 580, that liens created by state statute for the repairs
of vessels, etc., in home ports, within the state, may be enforced by admi
ralty courts. As this court held, however, in TheE. A. Barlwrd, 2 Fed.
Rep. 712, such statutes do not create an admiralty lien, or engraft any
new provision upon the system of admiralty laws. The court in such
case has jurisd!ction. as the debt arises from an admiralty contract; and
The Lottawanna decides no more than that the state may make this debt a
lien for the purpose of securing and regulating distribution between its
own citi7.e~s, in the absence of provision respecting it by'congress. Even
this is acknowledged to be anomalous, and is put upon "long usage,"
rather than any well-defined principle. The views of this court on the
subject generally are stated in The E. A. Barnard, above cited. I will not
repeat them. They are as applicable here as they were there.

The decision of the district courts respecting the subject are not har
monious. In The Sylvan Glen. 9 Fed. Rep. 335, and The Manhasset, 18
Fed. Rep. 918, the state statutes were denied effect in the admiralty.
This view is also supported by the judgment in The Vera Cruz, L. R. 10
App. Cas. 59. In other instances the question has been decided differ
enny. It has been so fully discussed in the cases cited that I will not
enlmoge upon it. Libel dismissed.
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UNITED STATES V. THE COLUMBIA.

(DiBtrict Court, E. D. New York. July 26,1889.)

617

SmpPING-VIOLATION OF PASSENGER ACT.
On the evidence in this case the court found that the steam-boat Columbia,

during an excursion trip from New York to Rockaway, on Sunday. July 17.
1888, carried 777 passengers in excess of the number allowed her by law; but.
as the libel only charged an excess of 677, and limited the demand to $7,108,
and no application was made to amend the libel, held, that the steam-boat was
liable to a penalty of $10.50 for each of 677 passengers carried. or $7,108.

In Admiralty.
Mark D. Wilber, U. S. Dist. Atty., for libelant.
Blair &; Rudd, for claimant.

BENEDICT, J. This is a proceeding on the part of the United States
to enforce a lien upon the steam-boat Columbia for carrying passengers
in excess of the number allowed by law, on Sunday, July 17,1888. On
that day the Columbia made an excursion trip from New York to Rock
away, starting from Twenty-Second street, New York city, stopping at
Tenth street, then at pier 6 North river, in New York city, then at
Jewell's wharf Brooklyn, thence proceeding to Rockaway and return.
By law she was forbidden to carry a greater number of passengers than
3,000. The charge in the libel is that on the occasion in question she
carried 3,677. The law applicable to the case is not in dispute. The
steam-boat is conceded to be liable to pay $10.50 for each passenger in
excess of 3,000 proved to have been carried by her on this occasion.
The only question to be decided is the question of fact whether the proofs
show that the passengers on board the steam-boat on the occasion in ques
tion numbered more than 3,000.

The evidence in support of the charge consists of the testimony of two
passengers who were on board the Columbia on the trip described, and
who testify to having counted the passengers as they left the boat upon
her arrival at Rockaway. This count of passengers was made under the
following circumstances: The two witnesses,-one named 'William H.
Ripley, and the other, William M. Rogers,-with their families, consti
tuting a party, were passengers on the boat. The boat, as they describe
it, was terribly crowded. In fact she had a greater number of passengers
than she had carried before during that season, or has carried since, so
her assistant purser says. Induced by the crowded condition of the boat,
these two passengers, after the boat had left Jewell's wharf, arranged
between themselves to ascertain the number of passengers on board by
Q:.unting the passengers when they should leave the boat on her arrival
a-::~ Rockaway. In pursuance of this agreement, as the passengers passed

-Reported by Edward G. Benedict, Esq., of the New York bar.
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off the boat at Rockaway, Rogers stood on the deck over one gangway,
and Ripley stood on the deck over the other of the two gangways by
which the passengers left the boat, and each counted the passengers as
they passed out on the gangway below him. Ripley swears that on this
occasion 1,982 passengers passed ant on the gangway below him, and
Itogers swears that 1,795 passengers passed out on the gangway below
him. Each testifies that he was able to count the passengers as they
passed out, and that of the passengers who passed out of the boat he
actually counted the number stated by him. As against this evidence
the first position taken in behalf of the boat is that when these wit
nesses respectively swear that of the passengers that passed o",t under
them, respectively, they counted the numhers stated, they swear to
what was impossible for them to do, and for that reason their testi
mony should be r~jected. But, while it may be conceded to be diffi
cult to make an accurate count of all the passengers leaving the boat
under such circumstances, it must also be conceded that the evidence
does not prove it impossible that these witnesses should have counted
the number of passengers they state. They are intelligent persons, who
have no interest whatever adverse to the steam-boat, and they declare
on oath that there was nothing to prevent their counting the passen
gers by the plan they adopted. Each declares that it was possible to
count the passengers as they passed out on the occasion. This count
was written down at the time, and the result was ascertained by them
without any knowledge on their part in regard to the number of passen
gers which the steamer was allowed by law to carry. This positive tes
timony is not, in my opinion, affected by the testimony of the custom
house inspectors, produced by the owners, who narrate the difficulties
they have experienced in counting passengers, one of whom says: "I
never have found an excess of passengers on any steamer yet." But it is
said that the count of Rogers is discredited by himself, because when he
reported the case to the district attorney he reported 100 less passengers
than he counted, having deducted 100, as he now says, to allow for mis
takes. But on the stand Rogers gives positive testimony that on the
{)ccasion in question he counted 1,795 passengers who passed out on the
gangway below him. It is the count, and not the report to the district
:attorney, which is important here. The appearance of these two wit
nesses upon the stand, the character of the statements they give, their
intelligence and evident freedom from bias, all go to confirm the belief
that what they say in regard to the number of passengers counted by
them onthe occasion in question is true. In the abl;ence of controlling
evidence to the contrary, such testimony is all-sufficient to prove that
this boat carried upon the day in question passengers in excess of the
number allowed by law.

But it is further contended on the part of the defense that the testi
mony of these two witnesses is overthrown by the proof furnished from
the boat of the number of passenger tickets taken in on the trip in ques
tion. The proofs show that the boat took passengers at Twenty-Second
street, at Tenth street, at pier 6, in New York, and at Jewell's wharf, in
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Brooklyn. There had been, as appears, a custom-house officer detailed
to special duty in the First division of the collector's office, whose duty
it was to prevent overloading of the boat. His instructions, as he nar~

rates them, do not appear to meto be very efficient to secure an enforce~

ment of the law; for he says: "A portion of my duty was, if I had rea
son to believe that boats were to be crowded, I was to make a requisition
on my deputy collector, who sent that requisition to the surveyor, and
he detailed officers to count the passengers on the boats that I might
name." But this is not important, for the officer was not present at all
on the Sunday in question, because, as he says: "I was taken very sick
that morning, and didn't leave the house." The boat, therefore, on this
occasion took passengers without government supervision. Most passen
gers surrendered tickets on going on board. A few-how many does
not appear-had no tickets, and paid money to the purser. Some passes
were out, and how many came in on passes does not appear. The tick
ets were taken in at the gangway as the passengers came on board the
boat, by the purser and the assistant purser. It was usual to bunch the
tickets taken at any landing into packages of 100 during the passage of
the boat to the next landing, but on the trip in question, when the boat
arrived at pier 6, oniy part of the tickets taken at the prior landings had
been bunched. While the boat was at pier 6, Perkins, the general agent
of the line, and Hofiinire, the president of the company owning the boat,
boarded her. As they came onto the boat, Perkins thought he saw an
unknown man counting the passengers. He instantly called Hoffmire's
attention, and also the superintendent's attention, to the man, and as
soon as the boat left pier 6 proceeded to the purser's office for the pur
pose, as he says, of ascertaining how many passengers could be taken at
Jewell's wharf without exceeding the number allowed by law. About
15 minutes were occupied in going from pier 6 to Jewell's wharf. Dur
ing that time the purser's office was visited by Perkins, by Hoffmire, by
the assistant purser, and the master of the boat, and by two persons aft
erwards selected to count the passengers that should come on board at
Jewell's wharf. Perkins says that in the purser's office he counted 23
bunehes of tickets. One bunch contained only 14 tickets. How many
tickets were in the other bunches he did not ascertain, but upon the as
sumption that each bunch contained 100 tickets he says: "I told Hoff
mire we could easily take in 700 passengers more, as there was, as near
as I could make out, but 2,214 passengers on board the boat." Upon
this report Hoffmire directed that the passengers coming on board at
J ewell's wharf should be counted, and that no more than 700 should be
taken on board the boat. When the boat arrived at Jewell's wharf, the
two persons already referred to were directed to count the passengers as
they came on board, and to give a signal when 700 had been counted.
Thereafter. when 675, according to one of the counters, and when 650,
according to the other, of in-going passengers had been counted, the sig
nal was given, and the reception of the passengers was stopped. The
boat then departed for Rockaway, leaving some 300 passengers behind
on Jewell's wharf, who were bnable to get on board. The proof satis-
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factorily shows the' number of passengers taken on board at Jewell's
wharf, and the case turns upon the testimony as to what was done in
the purser's office after it was reported that an unknown man had been
seen counting the passengers. Thls proof is far from convincing to show
that only 2,214 passenger tickets had been taken up at the time the ves
sel left pier 6. \Vhen the vessel left pier 6 some tickets had been
bunched; others had not. Of the six persons who were in the purser's
office, some took part in counting the tickets; others "run the bunches
over." That Perkins there found 23 bunches of tickets is no doubt true,
but his testimony is by no means sufficient to justify the conclusion that
only 2,214 tickets had been taken at the gangways; for Perkins did not
count the number of tickets in the bunches he found, and he has no
knowledge that the bunches that he counted contained all the tickets
that had been taken. There is in addition some testimony from the
master of the boat to the effect that before the boat arrived at pier 6 the
purser had told him the number of the tickets taken, but his statements,
when carefully examined, show that his testimony does not help the
case of the claimants. After a careful scrufiny of all the evidence pro
duced in behalf of the boat, I am unable to find in it proof that the
number of tickets taken in on that day before the boat reached Jewell's
wharf was 2,214. This is a vital point of the defense. Without that
point made certain, the other evidence from the steamer amounts to lit
tle or nothing. Moreover, it appears that the number of tickets taken
did not accurately represent the number of passengers on board, for some
paid money and some came in on passes. Furthermore, it is to be no
ticed that Perkins'statement that there were no more than 2,214 pas
sengers on board at the time was repudiated by Hoffmire. Upon the
assumption that no more than 2,214 were on board when she left pier
6, the boat could take 786 passengers at Jewell's wharf without exceed
ing her limit. The proof is that Hofi'mire directed that no more than
700 should be taken. Inasmuch as it is impossible to believe that Hoff
mire determined to refuse to take 86 passengers which he believed could
be lawfully taken, and with safety, when there were some 300 passengers
upon the dock waiting to go on board, the fact that he directed that no more
than 700 should be taken seems to me to indicate that he was not convinced
by Perkins' statement that the number of passengers on board the boat did
not exceed 2,214. IfHoffmire, the president of the company, being there
present, and seeing the crowd, thus discredited Perkins' count of tickets, it
is difficult to see how the court can be asked to hold that count of tickets
sufficient to overthrow the actual count of persons made by Ripley and Rog
ers. Perkins' count is also discredited by the purser's return on the trip
in question. The claimants produce a written return made by the purser
after the boat had left Jewell's wharf, which purports to show the num
ber of tickets taken at each landing on this trip, and this return gives as
the number of tickets taken prior to pier 6 a different number from that
reported by Perkins to Hoffmire. This return of the purser, while it
discredits the count made by Perkins, cannot be held sufficient to over
throw the testimony of Ripley and Rogers. It is impossible to conclude
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from the purser's testimony that there is any certainty that the tickets
counted by him when making his return were all the tickets that had
been taken in on that day. And one cannot overlook the fact that this
return was made, as the report of Perkins was, after it was known that
a question had been raised as to the number of passengers on the boat,
and when it was believed that the passengers on board had been counted
by some unknown person. Under such circumstances the officers of the
boat must surely be strongly biased in favor of the boat, and their testi
mony of less weight for that reason. I am therefore constrained to take
the testimony of Ripley and Rogers to be true, and to hold it to be suffi
cient proof that the number of passengers on board the boat exceeded
the number allowed by law by 777. It may properly be added that, if
the owners of boats, in view of the provisions of the law respecting an
excess of passengers, would provide a regular and accurate method by
which to ascertain and to record on every trip the exact number of pas
sengers taken, they would be better able to answer charges like the pres
ent than are the owners of this boat. By law the boat is to be charged
$10.50 for each passe~1ger in excess of 3,000 carried on this occasion.
The conclusion I have reached as to the number would warrant a decree
for $8,158.50, but, inasmuch as the libel only charges an excess of 677,
and limits the demand to $7,108, and no application has been made to
amend the libel, I limit the decree to the sum demanded. Let a decree
be entered for the Sum of $7,108 and costs.

GIBSON et al. v. THE ALICE CLARK.

(District Court, S. D. GeOl'gia, E. D. April Term, 1889.)

SALY AGE-,.CO)IPEKSATION.
The steam-boat C., laden with compressed cotton to the value of $30,000,

was going down the Savannah river. when her cargo took fire. She gave dis
tress signals, which were heartl by another steamer. similarly laden, (the E .. )
which overtook her. The C. was moored in a swamp, and was throwing the
cotton overboard. The evidence on behalf of the E. tended to show that
the C. then verbally requested assistance of the E.'s crew, which was ren
dered by throwing water with a hose. and by means of buckets. The cargo
was saved, with but little loss; and, while the crew of the C. could have saved
it alone, the E. rendered valuable assistance. The C.'s flvidence tended to
show that she did not ask the E.'s help, but whistled to arouse her own crew,
and would have refused assistance had she understood it to be other than
gratuitous.. The E. was only detained an hour, and her exertions neither
called for great skill nor exposed her to peril. Held that, while she was enti
tled to salvage, the amount should not exceed $400.

In Admiralty. Libel for salvage.
J. R. Sau,ssy, for libelants.
Denmark, Adams & Adams, for respondents.

SPEER, J. The proceedings under consideration were instituted by the
owner, officers, and crew of the stearn-boat Ethel against the steam-boat
Alice Clark, her engines, boilers, tackle, etc., and her cargo, to recover
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compensation for salvage services alleged to have been performed on the
28th day of May, 1887, in putting out a fire which it is alleged was
rapidly destroying the Alice Clark and the large values in cotton with
which she was laden. The steam-boats in question are both engaged in
plying between Augusta and intervening landings. Amid the positive
conflict of evidence, usual in cases of this character, this much seems
clearly apparent: On Saturday, May 28, 1887, when the Ethel was on
the down trip to Savannah, and about 85 miles from that city, with the
Alice Clark a short distance ahead, on the same trip, the master and crew
of the Ethel heard signals of distress sounded by the whistle of the
Alice Clark. The Ethel, in response to the signals, increased her speed,
and overtook the Alice Clark about a mile lower down the river, when it
was discovered that the cargo of the latter was on fire. The cargo was
of compressed cotton, piled on the deck of the Clark in the usual man
ner. The Clark had been run into the bank, had thrown out lines, and
was moored to trees in the swamp. The crew of the Clark were attempt
ing to throw off the cotton and extinguish the fire, which had made con
siderable headway. It is in serious dispute whether there was any ver
bal demand made on the crew of the Ethel by the master of the Alice
Clark for assistance other than that afforded by the signals of distress,
but it is evident that the crew of the Ethel was eager to render assist
ance. The boat rounded up alongside the Alice Clark, taking a posi
tion very near her, and a stream of water from the hose of the Ethel was
promptly thrown on the burning cotton. The crew of the Ethel was
also equipped with water buckets, which likewise were used for the ex
tinguishment of the fire. By the joint efforts of both crews the fire was
extinguished, and to do this it was found necessary to throw 57 bales of
cotton overboard. The Ethel was not delayed more than an hour as a
result of these occurrences, and at the expiration of that time the steamers
proceeded in company to Savannah. It is insisted the libelants that
the pumps of the Clark would not work; that one of them was so sur
rounded by cotton that it could not be reached; that the hose was use
less; that the crew were exhausted and demoralized; and that several of
them, alarmed at what seemed the inevitable destruction. of their boat,
had betaken themselves to the forest which fringed the shores of the Sa
vannah. On the other hand, it is asserted with equal positiveness by
the officers and crew of the Clark that, while notes of distress were
sounded upon the steam~whist1e, it was done simply to arouse the crew
of the latter craft, and not to invoke the assistance of the Ethel; that the
hose and water buckets of the Clark, brought into immediate requisition,
extinguished the fire, and that they were engaged in throwing over the
bales of cotton which had been exposed to the fire, with a view of pass
ing it under the wheel of the Clark, which was kept in motion for that
purpose, to" baptize" them thoroughly, and thus to extinguish any spark
of fire which might linger in the fiber of the cotton; that the services of
the Ethel were neither needed nor requested, and would have been refused,
had it been deemed that they were prompted by mercenary motives, and
not by a spirit of courtesy and kindness.
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'The ascertained facts, however, as hereinbefore shown, warrant us, under
repeated announcements of the courts, to declare these salvage services.
The Blackwell, 10 Wall. 11; The Gler, 31 Fed. Rep. 425; The Connemara,
108 U. S. 357, 2 Sup. Ct. Rep. 754. Saving a ship from imminent
danger of destruction by fire is as much a salvage service as saving her
from the perils of the sea. 'fo co-operate voluntarily in extinguishing
the fire, when not under legal obligation so to do, is meritorious service;
and, even though the Clark might, and doubtless would have been saved
without the co-operation of the Ethel, yet the services of the Ethel
contributed substantially to that result; and it is in accordance with the
law and with public poliqy that the salvors should be rewarded, not
merely pro opere et labore, but as a reward given for perilous services
voluntarily rendered,-as an inducement to seamen, and others, to em
bark in such undertakings to save life and property. There are, however,
several considerations specified as important by authoritative decisions
which will make the allowance for the salvage services to the Clark and her
cargo far less in amount than the libelants demand. The labor expended
was trifling; the skill exerted not at all extraordinary; the risk incurred
by the salvors, with due precaution on their part, not great. The value
of property saved was large,-some $30,000,-but it must be remem
bered that the fire could in all probability have been readily extinguished
by throwing the bales of compressed cotton into the river, with little
effort and with small injury to the cotton, the compressed bales being al
most impervious to the water. Besides, the court does not credit the evi
dence which would produce the impression that the crew of the Clark
was totally demoralized. They rendered valuable and effective services
in the extinguishment of the fire. The whole delay of the Ethel was
not more than an hour. On the whole, the court "willingly, and not
grudgingly," (see the opinion of Judge HUGHES, The Minot, 30 Fed. Rep.
212,) allows the sum of $400 for salvage services, to be assessed between
the boat and the cargo in proportion to their respective values as agreed
upon. Of this sum we award $150 to the owners of the Ethel, $50 to
the master and pilot,-the same person,-$25 to the mate and to each
engineer, and to each other member of the crew,-15 in number,
$8.33-1. The costs are assessed against the Alice Clark and cargo, in
proportion to their assessed values, respectively.
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McKINNONV. THE REED CASE.

(DiBtrict Court, w: D. Pennsylvania. July 25, 1889.)

1. SEAMEN-WAGES-ASSAULT BY MATE.
An assault and battery, committed by the mate upon a seaman, without

cause, justified the latter in leaving the vessel before the expiration of the
voyage for which he signed articles.

2. SAME.
The vessel is not liable to such seaman for wages, board, medical services,

and railroad fare, after invitation by the master, in good faUll, to return to
the vessel, and an offer to stand between him and harm.

In Admiralty. Libel for wages.
Clark Olds, for libelant.
J. Ross Thompson, for respondent.

ACHEso~, J. A careful consideration of this case has brought me to
the following conclusions:

1. The assault and battery which the mate committed upon the libel
ant justified the latter in leaving the schooner, and he is justly entitled
to his wages up to and inclusive of the day on which he quit the vessel.

2. But the master of the schooner, in good faith, as it appears to me,
having invited the libelant to return to the vessel, and complete the voy
age, and, as testified to by Mrs. Fish, having assured the libelant that
he would stand between him and harm, and would put him on the mas
ter's watch, the libelant, refusing to return, could not claim wages for the
rest of the voyage, or put the schooner to the expense of his trip home
by rail.

3. The evidence is that the master invited the libelant to return to the
vessel the next day after he quit her, and therefore I do not see that the
schooner can be held for his board while at Escanaba. Nor is the bill
for medical services satisfactorily proved, were it otherwise allowable.

Let a decree be drawn in favor of the libelant for $28, with interest
from August 6, 1887, and costs.
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BROWNING v. REED.

(Oircuit Oourt, n. Indiana. June 19,1889.)
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REMOVAL OF CAUSEs-TIME OF ApPLICATION.
Under act Congo March 3. 1887, as corrected by act Aug. 13, 1888. requiring

an application for removal from state to federal court to be made at or before
the time the defendant "I> required by the laws of the state or rule of the state
court in which the suit is brought to answer or plead," where, on the third
day of the term. defendant is ruled to answer, and files a plea in abate
ment on the next day, which is overruled on demurrer on the sixth day, a pe
tition for removal, not filed until the seventh day, is too late. even if the plea
in abatement suspended the rule to answer, as such rule became operative on
the overruling of the plea.

At Law. On motion to remand.
Friedly &- ailes, for plaintiff. Dnnn &- Dunn and J. W. Bnskirk, for

defendant.

\VOODS, J. This case comes from the Lawrence circuit court, and the
motion to remand is made upon the ground that the petition for removal
was not presented in time. The record shows that the defE'lldant was
duly served with process in the customary form, and on the return-day
appeared specially, and moved the eOl1rt to set aside the summons and
return. On the next day-being the third day of the term-the court
overruled this motion, and ruled the defendant to answer. On the next
day the defendant filed a plea in abatement, to which on the next day
the plaintiff demurred, and on the next day this demurrer was sus
tained. This was on Saturday, the sixth day of the term; and on Mon
day, the seventh day, the petition for removal was presented. The rule
to answer, as entered on the third day of the term, required an answer
on the next day, and on that day the application for removal ought to
have been presented, unless the filing of the plea in abatement operated
to extend the time. ~Whetheror not a plea in abatement has such effect, it
is not necessary in this case to decide. If so, it must be upon the theory
that, in respect to the time when a removal can be had, the plea suspends
the operation of the rule to answer; and, conceding, but not deciding,
this to be so, nevertheless, when the plea was overruled on the sixth day
of the term, the rule to answer became at once again operative, and, if a
removal was desired, it should have been then applied for, and the delay
until the next day of the term was, I think, fatal to the right. By the
act of March 3, 1887, as corrected by the act of August 13, 1888, the
application must be made at or before the time the defendant" is required
by the laws of the state or rule of the state court in which the suit is
brought to answer or plead to the declaration or complaint of the plain
tiff." The conclusion reached seems to be supported by the decision of
Judge BLODGETT in Kaitel v. Wylie, 38 Fed. Rep. 865. See, also, Dixon
v. Telegraph Co., Id. 377, and Hurd v. Gere, Id. 537. For the statutes
of Indiana in respect to the subject, reference is made to McKeen v. Ives,
35 Fed. Rep. 801. The motion is therefore sustained.

v.39F.no.13-40
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AUSTIN v. GAGAN et al.

(Circuit Court, N. D. California. August 5, 1889.)

1. REMOVAL OF CAUSES-CASE ARISING UNDER UNITED STATES STATUTE-PETI
TION.

In order to remove a cause from a state to a United States court, under the
act of 1887, on the ground that it arises under a statute of the United States,
the record must affirmatiyely show. from the facts alleged, that some disputed
construction of the statute will arise for decision in the case.

2. SAME.
Where the contest is about the facts only, the law being undisputed, there
can be no removal.

3. SAME-TIME OF ApPLICATION-SUBSEQl:ENT EXTENSION OF Tum TO PLEAD.
The application for removal, under the act of 1887, must be made at or be

fore the expiration of the time to answer. as prescribed by the statute or rules
of court in force at the time of the service of the summons. Subsequent ex
tensions of time to answer by special orders of the court. or by stipulations
of the parties, cannot extend the time to apply for a removal under the statute.

4. SAME-Tum TO FILE BOND.
The bond required by the statute, as well as a petition, must be filed at or

before the time for answering expires, to effect a removal.
5. SAME-FILING NUNC PRO TUNC.

The court cannot, by an order made after the time to answer has expired,
directing the bond to be filed nunc pro tunc as of a day prior to such expira
tion of time, cut off the right of the plaintiff to remain in the state court,
which has already become vested and fixed under the statute.

{Syllabus by Ute Court.}

On Motion to Remand.
James G. Maguire, for the motion.
F. 1. Wilson, contra.
Before SAWYER, Circuit Judge.

SAWYER, J. One ground of the motion is, that the petition does not
present a case, which appears from the facts stated, to arise under the
laws of the United States. One party claims the land in dispute as a
homestead, and the other that the land is mineral, and therefore, not
subject to be entered as a homestead. But it does not appear from any
facts stated, that there is any disputed construction of either statute un·
del' which the respective parties claim. For anything that appears, both
parties may agree as to the construction of the statutes, and the whole
case turn upon a question of fact, as to whether the land is mineral
land or not, or whether either party has performed the acts conceded to
necessary to give the right claimed. Indeed I infer from the facts stated
in the petition, that the contest will really be upon the facts, and not
the law. In my judgment the record does not present a case for re
moval nnder the decision in Trajton v. Nougues, 4 Sawy. 178, which was
followed by Justice FIELD in ()old- Washing Co. v. Keye6, whose rul
ing was affirmed in 96 U. S. 199. See, also, McFadden v. Robinson,
10 Sawy. 398, 22 Fed. :Rep. 10; Hambleton v. Duham, 10 Sawy.489;
22 Fed. Rep. 465; and Theurkaujv.lreland, 11 Sawy. 512,27 Fed. Rep.
769,-to the same effect. Under any other rule the circuit court would
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have jurisdiction-at least until the want of jurisdiction is disdosed at
the trial-in every action of ejectment, where either party traces titles
to a United States patent, no matter what the matters of contest may be,
and thus nearly all the litigation respecting titles to lands lying west of
the Alleghany mountains might be swept into the national courts.

The jurisdiction should affirmatively appear upon the record from the
facts stated, and not from the mere statement of the conclusion of the
petitioner. The petition is insufficient in this respect.

The summons was served on April 8, 1889, which required the parties
to appear and answer in pursuance of the provisions of the statute of Cali
fornia, within 10 days after service of summons. The time for answering,
then under the laws of California, expired on April 28th. The time for
answeringwas extended from time to time by stipulation of parties till May
29th. On the latter day the defendants answered, and at the same time
filed their petition for removal. This was not in time. The party must
file his petition for removal" at the time, or any time before the defend
ant is required by the laws of the state, or the rules of the state court in
which the suit is brought, to answer, or plead to the declaration or corn
plaint of plaintiff, "-not at or before the expiration of the extended time
within which parties may choose to stipulate for filing an answer, or de
murJ'''- The statute means at any time before the defendant is required
to answer by the laws of the state, when the time is specially regulated
by the statutes, and by the general rules of practice goveming the mat
ter adopted by the courts, when the matter is thus regulated, instead of
by specific statutes of the state,-not within the time provided by spe~

cial orders extending the time, or application by or stipulations of the
parties. As we said in Dixon v. Telegraph Co., 38 Fed. Rep. 377 1 the
prior act allowed the petition to be filed at any time during the term at
which it might first be tried. But the supreme court, repeatedly, held,
that the act meant the term at which it could be first at issue, and be
ready for trial, provided the parties filed their pleadings at the time ap
pointed by law, whether the court, or the parties were ready for trial or
not. And it was also held that the extension of the time ofjoining issue
by orders of the court, or a stipulation for time between the parties,
could not extend the time for filing a petition for removal to the next
term. Car Co. v. Speck, 113 U. S. 84, .5 Sup. Ct. Rep. 374; Gregory v.
Hartley, 113 U. S. 746, 5 Sup. Ct. Rep. 743. And this has often been
the ruling in this court as will be seen by consulting the reports of its
decisions. Even the statute as tnus construed was deemed by congress
to he too liberal, and in 1887 the act was amended so as to require the
petition to be filed at or before the time when the law or established rules
of court required the defendant to plead. This law must be construed
in the same way as the former, as to the matter of extending the time to
plead by the court, or by stipulation of the parties. The party must
make his election; and file his petition at, or before the time when his
pleading is first due under the law, or rules as they exist when service
of summons is made, or he waives his right to a removal. This must
be the rule) or the parties by stipulation, or the court by special orders)



628 FEDERAL REPORTER, vol. 39.

on their application, may extend the time to apply for a removal, indefi
nitely, and the policy of the law be thereby defeated. See, also, Keeney
v. Roberts, and cases cited, 12 Sawy. 39, post, 629,and Theurkaufv. Ire
land, 11 Sawy. 512, 27 Fed. Rep. 769.

The policy of the law, is to require parties to take the first opportu
nity to change the forum, and in default thereof the right is ·waived.
Under the old law, the party was compelled to elect upon first appear
ing. The petition is too late and the ca~e improperly removed on tha,
ground also. The bond tiled with the petition on the last day of the
time to answer as extended by the stipulation, contained no amounts of
money, an unfilled blank having been left, so that it did not appear fm
what money the obligors were bound. Afterwards, on June 27th, an
other bond was filed rec.;iting the defect in the first bond filed and that
this bond, which was in due form, was filed in place of the prior bond.
The court made an order that it be filed nunc pro tunc as of May 27th.
But clearly the court could not by this order, give the bond a retroactive
effect, so as to cut off a right which had vested in the mean time. Kow
the first bond was effective, or it was not. If it was effective, there was
no necessity for the second, and it was useless. If it was not effective,
then the case was not removed by the filing of the petition or until after
the filing of the new bond, and this was long after the expiration of the
time prescribed by the statute, and the right of the plaintiff to remain
and litigate his case in the state court, had become vested and fixed. It
was not, thereafter, in the power of the court to divest it by this aT any
other order. The case was not ~n fact, or in law removed untll after the
time for removal had expired.

That the bond was necessary to effect a removal, seems clear. The
statute provides for the filing of both a petition and bond containing
certain prescribed conditions. The required petition and bond having
been filed within the time prescribed, the statute proceeds: "It shall
then be the duty of the court to accept the said petition and bond, and
proceed no further in such suit, "-that is to say, after filing of the pre
scribed petition and b-:md, but not till" thell." See Desty, Removal,
142. The filing of a bond is required by the same language as the
filing of a petition, and it must receive the same construction with ref
erence to the bond, as with reference to the petition.

The paper filed as a bond, was so radically defective, in matters of
substance, that it was no bond at all. Consequently, no bond was filed
till a month after the stipulated extension of time to answer had ex
ph'ed, and two months after the lapse of the statutory time. It was
therefore without eflect. In Burdick v. Hale, 7 Biss. 96, the bond,
like that under consideration, had no sum specified-the place for the
amount being left blank-and Circuit Judge GRESHAM, and I think
rightly, held, the defect to be fatal, as the court was not authorized to
dispense with any substantial condition to a removal required by the
act. In Torrey v. Locomotive Works, 14 Blatchf. 269, Judge BJ,ATCH
FORD, now of the suptf~me court, made a similar ruling as to a less vital
defect in the bond. A similar decision was made in McMurdy v. In-
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8urance Co., 4 Wkly. Notes Cas. 18. Judge COXE in the circuit court,
N. D. New York, approved and followed these decisions with reference
to a bond which made no provision for payment of costs. Webber v.
Bishop, 13 Fed. Rep. 49. So Field in his treatise on Jurisdiction of
the Federal Courts says: "If the bond is manifestly defective, as
where no sum for the penalty is inserted, this would be ground for
remanding the case to the state court from which it come." Section
190. See, also, section 178, p. 156. There are some decisions hold
ing that slight defects may be cured, as in Harris v. Railroad Co., 18
Fed. Rep. 833, amI cases cited. But none of them are cases where
substantially there was no bond at all, till Ion!!; after the time for re
moval had expired. In my judgment the court cannot dispense with
any substantial condition to a removal required by the statute, and can
not supply a substantial condition after the time for removal has ex
pired, :lnli the right of the other party has attached. For all of the va
rious reasons ill .icated, a removal was not effected. The cause must,
therefore, be remanded with costs, and it is so ordered.

KEENEY v. ROBERTS.

(Circuit Court, D. California. July 19, 1886.)1

REMOVAL OF CAUSES-ACT OF 1875-TUiE OF REMOVAl,.
Under the removal act of 1875 a case cannot be removed after the term at

which it could have been first tried in the state court, and where counsel do
not take the objection it is the duty of the court to do so.

Before SAWYER, Circuit Judge.

SAWYER, J. This suit was commenced in the superior court of the
state December 27, 1881. The answer was filed, and the case put at
issue. and was ready for trial, :May 2, 1882. The petition for removal
to this court was not filed till January '25, 1884-nearly two years after
it could have been tried. Not less than half a dozen terms of the supe
rior court passed at which it could have been tried. The application for
removal was too late, and the removal at that time was not authorized
by the act of 1875, under which the petition was filed. MacNaughton v.
Railroad Co., 10 Sawy. 113, 114, 19 Fed. Rep. 881; Car Co. v. Speck,
113 U. S. 86, 87,5 Sup. Ct. Rep. 374; Greg(Yry v. Hartley, 113 U. S.
745, 5 Sup. Ct. Rep. 743. The court should take the objection, if coun
sel do not. Williams v. Nottawa, 104 U. S. 209-211; Farmington v. Pills
bury, 114 U. S. 144,5 Sup. Ct. Rep. 807. The petition and record do
not show a proper case for removal, and no order for removal was in fact

l'l'his opinion was not published at the time of its delivery because of failure to re
ceive a copy of it. It is published at this time on account of its citation in Austin v.
Gagan, ante, 626.
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made. The case is still pending in the state court, and liable, at any
time, to be properly called up and tried. As the state court is not
obliged to let go its hold, till a proper case for a removal, under the stat
ute, has been presented in the record, and as it has never done so, in
fact, it has jurisdiction to proceed, at any time, and try the case. Greg
ory v. Hartley, 113 U. S. 745, 5 Sup. Ct. Rep. 743. The case must be
remanded to the state court, at the cost of petitioner, and it is so ordered•.

SWIl<'T V. SUTPHIN.

(Circuit Court. N. D. Illinois. September 13. 1889.)

CONSTITUTIONAL LAW-REGULATION OF COMMERCE-MEAT INSPECTION LAW.
Act Minn. April 16. 1889. prohibiting the sale within the state of dressed

meat, unless the animal within 24 hours before slaughter was inspected by state
officers and fonnd healthy and snitable for food. having the effect of excluding
dressed meat from animals slaughtered outside the state. is unconstitu
tional as usurping the power of congress to regulate interstate commerce,
and abridging the privileges and immunities of citizens of other states.

At Lan. On demurrer to pleas.
A. H. Veeder and M. B. Loomis, for plaintiff.
C. H. Wood, for defendant.

BLODGETT, J. This is an action of assumps·it upon a contract entered
into between the parties on the 10th day of May last, whereby it was
provided that the parties should go into partnership in the city of Du
luth, Minn., for the purpofle of selling there, on commission, fresh dressed
meats, slaughtered and prepared for market by Swift & Co. at the Union
Stock-Yards in Chicago, Ill. The contract further provided that the
proposed partnership should continue for five years from June 1, 1889;
that the capital of the firm should be $15,000, one-half to be contributed
by each party; and further provided that if either party should fail or
refuse to enter into such partnership, or perform its conditions as stipu
lated, the party so failing or refusing should forfeit and pay to the other
party the sum of $7,500. The declaration charges that the plaintiff
has always been ready and willing to perform his part of the contract, but
that the defendant refuses to enter upon said partnership, or in any man
ner comply with said agreement; wherefore the plaintiff claims damages
as stipulated in the contract. The defendant, by way of defense, inter
poses two pleas, both of which set up, in somewhat different phraseology,
an act of the general assembly of the state of Minnesota, approved April
16, 1889, prohibiting the sale of such meats as the partnership was
formed to sell, unless the animals from which such meats should be
taken had been inspected within 24 hours before slaughtering, and found
healthy and in suitable condition to be slaughtered lor human food, by
inspectors appointed under the provisions of said statute. Plaintiff de-·
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murs to both these pleas, upon the ground that the statute invoked as
.a defense is in contravention of the constitution of the United States, and
therefore void.

The statute in question p.urports by its title to be "An act for the pro
tection of the public health, by providing for inspection before slaughter
of cattle, sheep, and swine designed for slaughter for human food." The
first section prohibits the sale, in the state of Minnesota, of any fresh
beef, veal, mutton, lamb, or pork for human food, except as therein
Rfter provided. By the second section it is made the duty of the several
local boards of health of the several cities, villages, boroughs, and town
ships within the state to appoint one or more inspectors therein, to hold
office for one year, and to have jurisdiction co-extensive with the board
making the appointment; and it further provides that the standing boards
shaH prescribe the form of certificate to be issued by the inspectors, and
fix the fees for inspection, which are not to be greater than are actually
necessary to defray the cost thereof. By the third section it is made the
duty of the inspectors so appointed to inspect, within 24 hours before
slaughter, all cattle, sheep, and swine to be slaughtered for human food
within their respective jurisdictions, and, if found healthy and in suita
ble condition to be slaughtered for human food, to give to the applicant
s certificate in writing to that effect; but if found unfit for food by rea
son of infectious disease, such inspectors are required to order the im
mediate removal and destruction of such diseased animals. By the fourth
section it is enacted that any person who shall sell, expose, or offer for
sale for human food in said state any fresh beef, veal, mutton, lamb, or
pork whatsoever, which has not been taken from an animal inspected
and certified to be fit for slaughter by the proper local inspector, shall
be deemed guilty of a misdemeanor, and upon conviction thereof shall be
punished by a fine of not more than $100, or by imprisonment not ex
.ceeding three months. By section 5 it is provided that every certificate
made by inspectors under the a.ct shall contain a statement to the effect
that the animal or animals inspected, which are to be described as to
kind and sex, were, at the date of sueh inspection, free from all indica
tion of disease, apparently in good health, and in fit condition to be
slaughtered for human food; and the sixth section provides a penalty for
any false certificate made by an inspector. The demurrer to these pleas
raises the question as to whether the statute in question is or is not void
under the provisions of article 1, § 8, of the constitution of the United
States, which clothes congress with power to regulate commerce with
foreign nations, and among the several states; and also under the provis
ions of section 1 of article 14 of the amendments, on the ground that it
:abridges the privileges and immunities of citizens of other states.

Dressed meats have been from time immemorial articles of local com
merce. It may be said that every civilized community has its butchers,
ilngaged in the slaughtering and sale of animals for human food; and the
·courts will take judicial notice that within the last few years, by means of
new appliances for the preservation of such meats, and the facilities for
rapid transportation by means of railroads, a large and it maJ' be sald a
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new business has grown up in the slaughtering and transportation of these
dressed meats for human food to distant points from the place of slaugh
ter, so that this business has now become an important item of inter
state commerce. The press teems with accounts and statements of the
magnitude of the business. The traveler journeying over our railroads
meets at almost every point cars constructed and adapted expressly for
such business. The records of the patent-office show the invention and
patenting of many cars and warehouses specifically designed for con
ducting such business, and at the late session of congress a committee
was appointed by the seqate to investigate during the present recess, and
report at the next session upon some of the phases and methods of said
business; so that there can be no doubt, from common knowledge, that
to-day dressed meats for human food are articles of interstate commerce.
The act in question purports by its title to be an act for the protection
of the public health, by providing for the inspection before slaughter of
animals designed for slaughter for human food, and its validity is as
serted on the ground that it is a police regulation, coming within the
sphere of the state government; but even a cursory glance at its provis
ions shows that its practical effect and operation is to exclude all dressed
meats from animals slaughtered outside of the state of Minnesota. The
animals must not only be inspected within 24 hours before they are
slaughtered, but they must be inspected within the state; that is, by
state officers, who would have no power to act except within the state.
It will therefore be assumed that this statute, in effect, excludes and pro
hibits the sale in the state of Minnesota of dressed meats intended for
human food, frornanimals slaughtered outside that state.

While the state legislatures are clothed with large discretion in the ex
ercise of their police powers for the protection of the health, property,
and persons of their citizens, there can be no doubt that :his power must
be exercised so as not to interfere with matters over which the federal
government has exclusive jurisdiction; and no matter how speciously a
state statute may be worded, if in its operation it impinges upon the
sphere of the federal government it is so far void. In Mugler v. Kansas,
123 U. S. 623, 8 Sup. Ct. Rep. 273, it was said by the supreme court
of the United States:

"It does not at all follow that every statute enacted ostensibly for the pro
motion of these ends is to be accepted as a legitimate exertion of the police
powers of the state. There are, of necessity, limits beyond which legislation
cannot rightful'y go. * * * The courts are not bound by mere forms, nor
are they to be misled by mere pretenses. They are at liberty, indeed, are under
a solemn duty, to look at the substance of things, whenever they enter upon
the inquiry whether the legislature has transcended the limits of its authority.
If, therefore, a statute purporting to have been enacted to protect the public
health, the public morals, or the public safety, has no real or substantial rela
tion to those objects, or is a palpable invasion of rights secured by the funda
mental law, it is the duty of the courts to so adjudge, and thereby give effect
to the constitution. ...... ... Undoubtedly the state, when providing, by
legislation, for the protection of the public health, the public morals, or the
public safety, is subject to the paramount authority of the constitution of the
United States, and may not violate rights secured or guarantied by that instru·
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ment,or interfere with the execution of the powers confided to the general
government. "

In Brown v. Maryland, 12 ~Wheat. 439, Chief Justice MARSHAI"L, speak
ing for the court, said:

"There is no difference, in effect, between a power to prohibit the sale of
an article and a power to prohibit its introduction into the country. The
one would be a necessary consequence of the other. * * * If this power
reaches the interior of a state, and may be there exercised, it must be capable
of authorizing the sale of those articles which it introduces. Commerce is
intercourse; olle of its most ordinary ingredients is traffic. It is inconcei va
ble that the power to authorize this traffic, when given in the most compre
nensive terms, with the intent that its eflicacy should be complete, should
cease at the point when its continuance is indispensable to its value. To
what purpose should the power to allow importation be given, unaccompanied
with the power to authorize a sale of the thing imported? Sale is the object
of importation, and is an essential ingredient of that intercourse, of which
importation constitutes a part. It is as essential an ingredient, as indispen
sable to the existence of the entire thing, then, as importation itself. It must
be considered as a component part of the power to regulate commerce. Con
gress has a right, not only to authorize importation, but to authorize the im
porter to sell."

So in the License Cases, 5 How. 588, it was said by Mr. Justice Mc
LEAN:

'''fhe federal government is supreme within the scope of its delegated pow
ers, and the state governments are equally supreme in the exercise of those
powers not delegated by them, nor inhibited to them. From this it is clear
that, while these supreme functions are exercised by the federal and state
governments within their respective limitations, they can never come in con
flict. And when a conflict occurs, the inquiry must necessarily be, which is
the panllnount law r And that must depend upon the supremacy of the
power by which it was enacted. The federal government is supreme in the
exercise of powers delegated to it, but beyontl this its acts are unconstitu
tional and void. So the acts of the states are void when they do that which
is inhibited to them, or exercise a power which they have exclusively dele
gated to the federal government."

And in Railroctd Co. v. Husen, 95 U. S. 465, ::\'11'. Justice STROXG, speak
ing for the court, said:

"We admit that the deposit in congress of the power to regulate foreign
commerce and commerce among the states was not a surrender of that which
may properly be denominated' police power.' What that power is it is dim
cult to define with sharp precision. It is generally said to extend to making
regulations promoti ve of domestic order, morals, health, and safety. * * *
But whatever may be the nature and reach of the police powel' of a state, it
cannot be exercised over a subject confided exclllsively to congress by the fed
eral constitution. It cannot invade the domain of the national government.
* * * Neither the unlimited powers of a state to tax. nor any of its large
police powers, can be exercised to such an extent as to work a practical as
sllmptiou of the powers properly conferred upon congress by the constitution.
* * * While we unhesitatingly admit that a state may pass sanitary laws,
and laws for the protection of life, liberty, health, or property within its bor
ders; while it may prevent persons and animals suffering under wntagious
or infectious diseases, or convicts, etc., from entering the state; while for the
purpose of self-protection it may establish quarantine, anti reasonable inspec-
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tion laws,-it may not interfere with transportntion into or through the state"
beyond what is absolutely necessary for i.ts self-protection. It may not, under
the cover of exerting its police powers, substantially prohi.bit or burden either
foreign or interstate commerce. "

So in Bowman v. Railway Co., 125 U. S. 465, 8 Sup. Ct. Rep. 689,
1062, a case which involved the constitutionality of the statute of Iowa
prohibiting common carriers from bringing intoxicating liquors into that
state, Mr. Justi.::e MATTHEWS, in the opinion of the court, replying to the
argument that the statute then in question was a proper exercise of the
police power, says:

"If, from its nature, it does not belong to commerce, or if its condition,
from putrescence 01' other cause, is such, when it is about to enter the state.
that it no longer belongs to commerce, or, in other words. is not a commercial
article. then the state power may exclude its introduction; and, as an incident
to this power, a state may use means to ascertain the fact, And here is the
limit between the sovereign power of the state and the federal power; that is
to say, that which does not belong to commerce is within the jurisdiction of
the police power of the state, and that which does belong to commerce is within
the jurisdiction of the United States. * * * The exclusive state power is
made to rest, not on the fact of the state or condition of the article, nor that it is
property usually passing by sale from hand to hand. but on the deelaration
found in the state laws, and asserted as the state policy, that it shall be excluded
from commerce. And by this meallS the sovereign jurisdiction in the state is
attempted to be created in a case where it did 1lot preViously exist. If this
be the true construction of the constitutional pt'O\'ision, then the paramount
power of congress to regulate commerce is subject to a very material limita
tion; for it takps from congress. and leaves with the states, the power to de
termine the commodities or articles of property which are the subjects of
lawful commerce. Congress may regulate. but the states determine, what
shall or shall not be regulated. Upon this theory, the power to regulate com
merce, instead of being paramount over the sUhject, would become subordi
nate to the state police power; for it is obvions that the power to determine
the articles which may be the SUbjects of commerce, and thus to circumscribe
its sl'ope and operation, is, in pffect, the controlling one. The police power
would !lot only be a formidable rival, but, in a struggle, must necessarily
triumph over the commercial power, as the power to regulate is depentlent
upon the power to lix and determine upon the snbjects to be regnlated. The
same process of legislation and reasoning adopted by the state and its courts
could bring within the police power any article of consumption that a state
might wiah to exclude. whether it belonged to that which was drank, or to food
ami clothing; and with nearly equal claims to propriety, as malt liquors, and
the prodnce of fruits other than grapes, stand on no higher ground than the
light wines of this and other countries, excluded, in effect, by the law as it now
stamls. And it would be only another step to reg-ulate real or supposed ex
travagance in food and clothing. * * * It cannot, without the consent
.of congress, expressed or implied, regulate commerce between its people and
thOSt' of the oLll"r :;tates of the Union, in order to effect its end, however desira
ble snch a regulation might be."

It is urged in behalf of the defendant that while the power to regulate
commerce is so far vested in congress that the state law cannot prohibit
commercial commodities from being brought into a state, this does not
prevent the state legislature from prohibiting the sale after they are brought
within the jurisdiction of the state. This position seems to me to be
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'abundantly answered in the quotation already made from the opinion of
the supreme court in Brown v. Maryland, that the power of congress to
regulate the introduction of articles of commerce necessarily implies the
right to authorize the sale of commercial articles so introduced; and in
the opinion in the Bowman Case, heretofore referred to, it is said by Mr.
Justice MATTHEWS:

"It is easier to think that the right of importation from abroad, and of trans
portation ~rom one state to another, includes, by necessary implication, the
ri~ht of. the importer to sell in unbroken packages at the place where the
transit terminates; for the very purpose and motive of that branch of com
merce which consists in transportation is that other and consequent act of
·commerce which consists in the sale and exchange of the commodities trans
ported."

And Mr. Justice FIET,D, in his concurring opinion in the same case,
says:

"So, in the present case, it is perhaps impossible to state any rule which
would determine in all cases where the right to sell an imported article under
the commercial power of the federal government ends, and the power of the
state to restrict further sale has commenced. Perhaps no safer rule can be
-adopted than the one laid down in Brown v, Mm'yland, that the commercial
power contin ues until the articles imported have become mingled with and
incorporated into the general property of the state, and not afterwards. And
yet it is evident that the value of the importation will be materially affected
if the article imported ceases to be under the protection of the commercial
power upon its sale by the importer. There will be little inducement for one
to purchase from the importer, if immediatelyafterwal'ds he can himself be
restrained from selling the article imported; and yet the power of the state
must attach when the imported article has become mingled with the general
property within its limits, or its entire independence in the regulation of its
internal affairs must be abandoned. The difficulty and embarrassment which
may follow mnst be met as each case arises."

The statute now in question meets at the border of the state an article
of commerce intended for human food, and arbitrarily declares it unfit
for such purpose, and prohibits its sale. This seems to me a palpable
invasion by the state of the domain of congress. That the state author
ities may provide for the inspection of such articles, and prohibit their
sale if found, in fact, unfit for use as food, must be conceded; but even
the power of inspection is undoubtedly so limited by the first clause of
article 14 as that the citizen of another state, owning such article, is to
be treated in the same manner as a citizen of the state into which the
article is imported. Upon this point the following extract from the
-opinion in the Bowman Case is pertinent:

"If the state of Iowa may prohibit the importation of intoxicating liquors
from all other states, it may also include tobacco, or any other article. the use
or abuse of which it may deem deleterious. It may not choose, even, to be
governed by considerations growing out of the health, comfort, or peace of
the community. Its policy may be directed to other ends. It may choose to
establish a system directed to the promotion and benefit of its own agricul
ture, manufac:tures, or arts of any description. and prevent the introduction
and sale within its limits of any or of all articles that it may select as coming
into competition with those which it seeks to protect."
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And the same principle is affirmed in the License Cases, 5 How. 504;
Ward v. Maryland, 12 Wall. 418; and many other cases that might be
cited.

It is further urged on the part of the defendant, in support of this leg
islation, that the inspection of the living animal from which the meat to
be sold for human food is to be taken is necessary before slaughter in
order to accurately determine whether the animal is fit to be slaughtered
for such purpose. This reasoning is more specious than sound, and
might be applied with the same force to any manufactured, or partly
manufactured, article which is the subject of commerce, and especially
such as is intended for human food. The wholesomeness of flour, cured
meats, corn meal, tobacco, canned fruits, fish, etc., could perhaps be
more accurately determined if the raw material from which such goods
were produced could be inspected before manufacture; but the admis
sion of the doctrine that a state can interdict the introduction and sale
of an article of commerce, unless an inspection is made by the proper
officer of said state of the raw material from which such goods are pro
duced, would put all commerce in the state within the control of its
legislature. As is said by Mr. Justice FIELD, in his concurring opin
ion in the Bowman Case, "what is an article of commerce is determined
by the usages of the commercial world, and does not depend upon the
declarations of any state." The authorities, then, seem to me to fully
establish the proposition that no article of commerce can be excluded
from introduction into and sale in a state by state inspection laws or
prohibition laws, and the common commercial usage and course of trade,
and not the legislature of the state, determines what are articles of com
merce. Tested by these rules, I am of opinion that the statute in ques
tion is unconstitutional and void, and furnishes no answer to the plain
tiff's case.

Since preparing the notes for this decision, I have been furnished with
a newspaper clipping of the opinion by Judges ENSIGN and STEARKS, of
the eleventh judicial district of the state of Minnesota, in the Case of Ch'l'is
tian, infra, which arose upon a writ of habeas corpu,s, Christian having been
tried for a violation of this act, and sentenced to imprisonment, in which
I am pleased to see that these learned judges have, in an able and ex
haustive opinion, arrived at the same conclusion as myself in regard to
the validity of this statute. The demurrer to the pleas is sustained.

The following is the opinion of Judges STEARNS and ENSIGN, referred to
above.

In re CHRISTIAN.

Application for a Writ of Habeas Corpns.
Cash &:: WUUams, for relator.
Edmund Sherwood, Co. Atty., for the State.

PER CURIAM. The question to be determined in ab07e proceedings is the validity of
chapter 8, Gen. Laws ~inn. 1889, entitled" An act for the protection of the public
health by providingiul'insp"ctlon, before slaughter, of cattle, sheep, and swine designed
for slaughter for human food." Seetion 1 provides; "The sale of any fresh beef, veal,
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mutton, lamb, or pork, for human food, in this state, except as hereinafter provided, is
hereby prohibited." Section 2 furnishes the method of appointing inspectors. Section
3 specifies the powers and duties of the inspectors. "Sec. 4. Any person who shall sell,
expose, or offer for sale, for human food, in this state, any fresh beef; veal, mutton,
lamb, or pork, whatsoever, which has not been taken from an animal inspected and
certified before slaughter, by the proper local inspector appointed hereunder, shall be
deemed guilty of a misdemeanor, and upon conviction thereof shall be punished by a
tine of Dot more than $100, or by imprisonment not exceeding three months for each
offense." If the act is unconstitutional, the conviction and sentence are void, and the
petitionel is entitled to his discharge. Ex parte Siebold, 100 U. S. 371, 379,9 Amer.
& Eng. Cyelo, [Jaw, 225, 226, note 3, and cases cited. The effect of the act is to pro
hibitwholly tL.o imp"rting for sale in this state of any fresh meat whatsoever, and the
question arises whef.her ~uch a prohibition is not a violation of the provisions of the fed
eral constitutioI!

First. We believe "hat this act violates the provisions of section 8, art. 1, of the con
stitution, which gives congress the power, among other things, "to regulate commerce
with foreign nations, and among the several states, and with the Indian tribes." Sec
ond. It violates the provisions of section 2, art. 4, of the constitution: "The citizens of
each state shall be entitled to all privileges and immunities of citizens in the several
states." The first elause above mentioned has been called by the courts the "com
mercial clause" of the constitution. There are certainly principles that have been es
tablished by the courts in constrqing it.

1. The word "commerce," as used in the clause, whether "with foreign nations,"
"among the several states," or "with the Indian tribes," embraces all transportation,
purchase, sale, and exchange of all such commodities as are transported, bought, and
sold by the usage of the commercial world. Chief Justice MARSHALL, in Gibbons v. Og
den. 9 Wheat. 1, on page 189, says: "The subject to be regulated is commerce; and our
constitution being. as was aptly said at the bar, one of enumeration and not of defini
tion, to ascertain the extent of the power, it becomes necessary to settle the meaning of
the word. The counsel for the appellee would limit it to traffic, to buying and selling,
or the interchange of commodities, and do not admit that it comprehends navigation.
This would restrict a general term applicable to many objects to one of its significa
tions. Commerce undoubtedly is trafllc, but it is something more; it is intercourse. It
describes that commercial intercourse between nations and parts of nations, in all its
branches, and is regulated by prescribing rules for carrying on that intercourse. "
Again, in Brown v. Maryland, 12 Wheat. 419, on pages 446,447, Chief Justice MARSHALL
says: "If this power [in congress to regulate commerce] reaches the interior of a state,
and may be there exercised, it must be capable of authorizing the sale of those articles
which it introduces. Commerce is intercourse; one of its most ordinary ingredients is
traffic. It is inconceivable that the power to authorize this traffic, when given in the
most comprehensive terms, with the intent that its efficacy should be complete, should
cease at the point when its continuance is indispensable to its value. To what purpose
should the power to allow importation be given, unaccompanied with the power to au
thorize the sale of the thing imported! Sale is the object of importation, and is an es
sential ingredient of that intercourse of which importation constitutes a part. It is as
essential an ingredient, as indispensable to the existence of the entire thing, then, afl
importation itself. It must be considered as a componeut part of the power to regulate
commerce. Congress has a right not only to anthorize importation, but to authorize the
importer to sell." In the Passenger Cases, 7 How. 283, Justice McLEAN, on page 401,
adopts a like definition.

2. The power to regulate commerce, as above defined, is vested in congress exclu
sively; and, if congress has failed to regulate any branch of such commerce, it indicates
its will that the same shall be left free, and not that the several states may regulate it.
The clause was construed by the supreme court of this state, as regards commerce with
the Indian tribes. In Foster v. Blue Earth County, 7 Minn. 140, (Gil. 84,) on page 145,
the court say: "It is not necessary to expend argument at the present day to prove
that this power for the regulation of commerce granted by the states is vested solely
and exclusively in cong-ress. The question has been most thoroughly examined by the
supreme court of the United States in reference to that portion of the grant which re
fers to the Indian tribes, and it has been held by that court that the term' commerce'
comprehends intercourse of every character with the tribes." In Welton v. Missouri,
91 U. S. 275, the court, on page 282, says: "The fact that congress has not seen fit to
prescribe any specific rules to govern interstate commerce does not affect the question.
Its inaction on this subject, when considered with reference to its legislation with re
spect to foreign commerce, is equivalent to a declaration that interstate commerce shall
be free and untrammeled. As the main object of that commerce is the sale and ex
change of commodities. the policy thus established would be defeated by discriminat
ing legislation like that of Missouri. The views here expressed are not only supported
by the case of Brown v. Maryland, already cited, but also by the case of ·Woodruff v.
Parham, 8 Wall. 123, and the Case of the State Freight Tax, 15 Wall. 282. In the case
of "\'Voodruff v. Parham, Mr. Justice MILLEH, speaking for the court, after Observing
with respect to the law of Alabama, then under consideration, that there was no at-
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'tempt to discriminate inJuriously against the products of other states or the rights of
'~heir oitizens, and the oase was not therefore an attempt to fetter oommerce among the
iltates, or to deprive the oitizens of other states of any privilege or immunity, said: 'But
II law having such operation would, in our opinion, be an infringement of the provisions
of the constitution whioh relate to those subjects, [commercial regulations,] and there
fore void.'" The question under consideration in the Missouri case was the validity of
II Missouri statute declaring that whoever deals in the sale of goods or merohandise,
the products of any other state, should be deemed a peddler, and provided for licens
ing such peddlers. The plaintiff' in error was a dealer in sewing-machines manufactured
in another state, and was convicted and fined for selling the same without license. As
shown above, the act was held void, being an interferencewith matters confided solely
to congress. See, also, Bowman v. Railway Co., 125 U. S. 507, 508, 8 Sup. Ct. Rep. 689,
1062, where the oases are cited by Justice FIELD in his concurring opinion.

8. Naturally fiowing from the two propositions above mentioned is a third, viz.: Any
act of a stat-e legislature interfering in any manner with the free transportation, sale,
~r exchange between citizens of diiferent states of or in any article of commerce, is an
attempted regulation of such commerce, and therefore beyond the power of the state,
and void. There are, it is true. certain regulations of commerce that a state may make,
where their operation is, from their very nature, local, and where congress has made
no general regulation of the subject. But these regulations are considered more as an
,aid to, than as a regulation of, oommerce. "The subjeots, indeed, upon which congress
oan aot undl"r this power [to regulate oommerce] are of infinite variety, requiring for
their successfnl management different plans or modes of treatment. Some of them are
national in their character, and admit and require nniformity of regulation affecting
,alike all the states; others are, looal, or are mere aids to oommerce, and oan only be
properly regulated by provisions 'adapted to their special ciroumstanoes and localities.
Of the former class may be mentioned all that portion of commerce with foreign coun
tries or between the states which consists in the transportation, purchase, sale, and
,exohange of oommodities. Here there can of necessity be only one system or plan of
regulations, and that congress alone oan prescribe." Mobile v. Kimball, 102 r '1. 6\11,
(697.) Then follow regulations of the second class, which a state may l.lL'cscribe
in the absence of congressional regulation,-such as harbor pilotage, buoys, beacons,
,bridges, dams, etc. See, also, Cooley v. Port-Wardens, 12 How. 299; Pound v. Turck,
.95 U. S. 45\1; oases cited by Justice BRADLEY in his dissenting opinion in Railroad v.
Illinois, 118 U. S. 585, 7 Sup. Ct. Rep. 4. It cannot be contended that this act can be
maintained as a regulation of the second class of subjects above mentioned.

But counsel for state olaim that this act is valid as an exercise of the police power of
,the state, and as such ought to be upheld. Iu order to get the correct disposition of
,this claim it is indispensable to have a clear understanding of the nature and extent
-of the power, as given by oourts and writers. Blackstone defines it to be "the due
regulation and domestic order of the kingdom, whereby the individuals of the state,
like members of a well-governed family, are bound to conform their general behavior
to the rules of propriety, good neighborhood, and good manners, and to be decent, in
dustrious, and inoffensive in their respective stations." 4 BI. Comm. 162. "The police
>of a state, in a comprehensive sense, embraces its whole system of internal regulation,
by which the state seeks not only to preserve the public order and to prevent offenses
al<ainst the state, but also to establish for the intercourse of oitizens with citizens
those rules of good manners and good neighborhood which are calculated to prevent
a confiict of rights, and to insure to each the uninterrupted enjoyment of his OW", so
far as is reasonably consistent with the like enjoyment of rights by others." Cooley,

·Const. Lim. 572. Judge REDFIELD, in Thorpe v. Railway Co., 27 Vt. 140, (149,) says:
"This police power of the state extends to the protection of the lives, limbs, health,
comfort, and quiet of aU persons, and the protection of all property, within the state.
According to the maxim, sic utere tuo ut aUenllTn non lcedus, which being of uni
versal application, it must, of course, be within the runge of legislative action to define
the mode and manner in which everyone may so use his own as not to injure others. "
"The police power of the state is co-extensive with self-protection, and is not inaptly
termed the law of overruling necessity. It is that inherent and plenary power in the
state which enables it to prohibit all things hurtful to the comfort, safety, and welfare
of society." Lake Viewv. Cemetery Co., 70 Ill. 192. "With the legislature the maxim of
law, 8a1'u8 populi suprema lex, should not be disregarded. It is the great principle on
which the statutes for the security of the people is based. It is the foundation of crim
inallaw, in all governments of civilized oountries and other laws conducive to safety
.and consequent happiness of the people. This power has always been exercised by
government, and its existence cannot be denied. How far the provisions of the legisla
ture can extend is always submitted to its discretion, provided its acts do not go be
yond the great principle of securing the public safety, and its duty to provide for the
public safety within well-defined limits, and with discretion, is imperative. * * *
All laws for the pl'otection of the lives, limbs, health. and quiet of persons, and the
security of all property within the state, fall within this general power of the govern
ment." State v. Noyes, 47 1\1e. 189, (211.) 'l'he above definitions clearly disclose the
great principle upon which the power rests, viz., public safety. Any law which goes
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beyond this principle, which undertakes to abolish rights, the exercise of which does
not infringe the rights of others, or to limit the rights beyond what is necessary to pro
vide for the pu blic welfare and general security, cannot be in the police power of a gov
ernment.

The question has frequently arisen whether state acts, ostensibly as police reglations,
do not intrude on the exclusive right of congre!\~ to regulate commerce among the
states under the constitutional provision above considered. The supreme court of the
United States, in considering this question, bas established certain well-defined prin
ciples to ascertain what is and what is not an interference on the part of a state with
interstate commerce.

First. The police power of a state cannot be exercised with respect to a subject-mat
ter beyond its control. Regulation of interstate commerce is beyond state control, be
ing confided exclusively to congress. Henderson v. Mayor of New York, 92 U. S. 259.
This case arose on the validity of an act of the state of New York requiring every car
rier of passengers from a foreign country to give bonds that they would not for four
years become a public charge, or, in lieu thereof, to pay $1.50 for each immigrant
landed. It was sought to be sustained under the police power to protect the state from
paupers. But it was held void, being an attempted invasion on the rights of congress.
Justice MILLER, on page 271, says: "This power, frequently referred to in the decis
ions of this court, has been, in general terms, somewhat loosely called the 'police
power.' It is not necessary for the course of this discussion to attempt to define it
more accurately than it has been defined already. It is not necessary, because, what
ever may be the nature and extent of that power, where not otherwise restricted, no
definition of it, and no urgency for its use, can authorize a state to exercise it in regard
to a sUbject-matter which has been confided exclusively to the discretion of congress
by the constitution." Again, on page 272, he says: "But, however difficult this may
be, it is clear from the nature of our complex form of government, that whenever the'
statute of a state invades the domain of legislation which belongs exclusively to the
congress of the United States, it is void, no matter under what class of powers it may
fall, or how closely allied to powers conceded to belong to the states." See, also, ex
haustive opinion of Justice STRONG in Railroad Co. v. Husen, 95 U. S. 465, (470, 473.}
See, also, Salzenstein '-. Mavis, 91 ILl. 391. It follows that if fresh meats, the sale of
which are prohibited by this act, are articles of commerce, the act must be held void.

Second. In the exercise of police power over subject-matters within their power the
stat.es cannot establish unnecessary or unreas()nable regulations, and the courts will
judge whether an act is a proper exercise of police power from its purpose and effect,
notwithstanding its language or its ostensible purpose. In whatever language a stat
ute may be framed, its purpose must be determined by its natural and reasonable ef
fect. Henderson v. Mayor of New York, supra, 2(;8. In Chy Lung v. Freeman, 92 U. S.
275. a statute of California, similar to the statute of New York in the Hender
son Case, came up for consideration, and was held void. On page 280, Justice
MILLER says: "We are not called upon by this statute to decide for or against the
right, of a state, in the absence of legislation by congress, to protect herself by nec
essary and proper laws against paupers and convicted criminals from abroad, nor
to lay down the definite limit of such right, if it exist. Such a right can only arise
from a vital necessity for its exercise, and cannot be carried beyond the scope of that
necessity." In Railroad Co. v. Husen, 95 U. S. 465, an act of the state of Missouri was
held void which prohibit,ed the driving or carrying of any Texas, Indian, or :Mexican
cattle through the state between March 1st and November 1st of each year. On page
472, Justice STRONG, giving the opinion of the court, said: "While we unhesitatingly
admit that a state may pass sanitary laws and laws for the protection of life, liberty,
health, or property within its borders; while it may prevent persons and animals suf
fering under contagious or infectious diseases, or convicts, etc., from entering the
state; while for the purpose of self-protection it may establish quarantine and reason
able inspection laws,-it may not interfere with the transportation into or through the
state beyond what is absolutely necessary for its self-prote('tion. It may not, under
the cover of exerting its police powers, substantially prohibit or burden either foreign
or interstate commerce." Again, on page 473, the court says: "It is not a quarantine
law. It is not an inspection law. It says to all natural persons and to all transporta
tion companies, 'You shall not bring into the state any Texas cattle or any Mexican
cattle or Indian cattle between March 1st and December 1st in any year, no matter
whether they are free from disease or not, no matter whether they may do any injury
to the inhabitants of the state or not. * * *, Such a statute, we do not doubt. it is
beyond the power of a state to enact. To hold otherwise would be to ignore one of the
leading objects which the constitution of the United States was designed to secure. "
Again, on the same page: "The police power of a state cannot obstruct foreign com
merce or interstate commerce beyond the necessity for its exercise. And, under color'
of it, objects not within its scope cannot be secured at the expense of the protection af
forded by the federal constitution. And, as its range sometimes comes very near to the
field committed by the constitution to congress, it is the duty of the courts to guard
vigilantly against any needless intrusion. "

The case of Bowman v. Railway Co., 125 U. S. 465, 8 Sup. Ct. Rep. 689, 1062, contain~
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an exhaustive discussion of this whole subject, and an able review of the authorities.
An act of the state of Iowa, forbidding carriers to bring within the state intoxicating
liquors, except under certain regulations prescribed in it, was held void. On page 488,
Justice MATTHEWS says: "It has never been regarded as within the leg-itimate scope of
inspection laws to forbid trade in respect to any known article of commerce, irrespect
ive of its condition and quality, merely on account of its intrinsic nature and the in
jurious consequence of its use or abuse." Again, on page 489, the court quotes with ap
proval from the opinion of Justice CATRON in the License Cases, 5 How. 504, (599,) as
follows: "The assumption is that the police power was not touched by the constitu
tion, but left to the states, as the constitution found it. This is admitted; and when
ever a thing from character or condition is of a description to be regulated by that
power in the state, then the regulation may be made by the state, and congress cannot
interfere. But this must always depend on facts subject to legal ascertainment, so that
the injured may have redress. And the fact must find its support in this: whether the
prohibited article belongs to and is subject to be regulated as part of foreign commerce
or of commerce among the states. If from its nature it does not belong to commerce,
or if its condition from putrescence or other cause is such when it is about to enter the
state that it no longer belongs to commerce, or, in other words, is not a commercial
article, then the state power may exclude its introduction. And, as an incident to this
power, a state may use means to ascertain the fact. And here is the limit between the
sovereign power of the state and the federal power. That is to say, that which does
not belong to commerce is within the jurisdiction of the police power of the state, and
that which does belong to commerce is within the jurisdiction of the United States.
* * * What, then, is the assumption of the state courtl Undoubtedly, in effect, that
the state had the power to declare what should be an article of lawful commerce in the
particular state; and, having declared that ardent spirits and wines were deleterious
to morals and health, they ceased to be commercial commodities there, and that then
the police power attached, and consequently the powers of congress could not interfere.
The exclusive state power is made to rest, not on the fact of the state or condition of
the article, nor that it is property usually passing by sale from hand to hand, but on the
declaration found in the state laws, and asserted as the state policy, that it shall be ex
cluded from commerce. And by this means the sovereign jurisdiction in the state is
attempted to be created in a case where it did not previously exist. If this be the true
construction of the constitutional provision, then the paramount power of congress to
regulate commerce is subject to a very material limitation; for it takes from congress
and leaves with the states the power to determine the commodities or articles of prop
erty which are the subjects of lawful commerce. Congress may regulate, but the states
determine what shall or shall not be regUlated. Upon this theory the power to regulate
commerce, instead of being paramount over the SUbject, would become subordinate to
the state police power; for it is obvious that the power to determine the articles which
may be the subjects of commerce, and thus to circumscribe its scope and operation, is
in effect the controlling one. The police power would not only be a formidable rival,
but in a struggle must necessarily triumph over the commercial power, as the power to
regulate is dependent upon the power to fix and determine upon the subjects to be reg
ulated. The same process of legislation and reasoniT'g * * * could bring within
the police power any article of consumption that a state might wish to exclude, whether
it belonged to that which was drunk, or to food and clothing; and with nearly equal
claims to propriety, as malt liquors and the produce of fruits other than grapes stand
on no higher ground than the light wines of this and other countries, excluded in ef
fect by the law as it now stands. And it would be only another step to regulate real
or supposed extravagance in food and clothing." Again, on page 494, he says: "If the
state of Iowa may prohibit the importation of intoxicating liquors from all other states,
it may also include tobacco, or any other article, the use or abuse of which it may deem
deleterious. It may not choose even to be governed by considerations growing out of
the health, comfort, or peace of the community. Its policy me.y be directed to other
ends. It may choose to establish a system directed to the promotion and benefit of its
own agriculture, manufactures, or arts of any description, and prevent the introduc
tion and sale within its limits of any or of all articles that it may select as coming into
competition with those which it seeks to protect. The police power of the state would
extend to such cases, as well as to those in which it was souG'ht to legislate in behalf of
the health, peace, and morals of the people. In view of the commercial anarchy and
confusion that would result from the diverse exertions of power by the several states
of the Union, it cannot be supposed that the constitution or congress have intended to
limit the freedom of commercial intercourse among the people of the several states. "

Respecting the second question above suggested, viz., that it violates the provisions
of section 2, art. 4, of the constitution, we think this is clearly shown by the cases above
cited. See, also, following cases: Ward v. Maryland, 12 Wall. 418; Tiernan v. Rinker,
102 U. S. 123; Walling v. Michigan, 116 U. S.446, (459,) 6 Sup. Ct. Rep. 454; In re Wat
son, 15 Fed. Rep. 511, and note. Now, applying these well-established principles to the
act under consideration, we can see no reasonable theory upon which it can be upheld.

F·irst. There is no question that fresh, wholesome meat is an article of extensive
commerce among the states at the present time. Of late years it has greatly increased,
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and been facilitated by the device of refrigerator cars that are seen daily by the
hundreds on all our trunk lines. Meat is transported hundreds of miles in a short space
of time, and when it reaches its destination itis as fresh and wholesome as when placed
in the car. It is one of the greatest and most important articles of interstate commerce,
and it is not in the power of this state to prohibit commerce in it. Justice FIELD, in
Bowman v. Railway, supra, on page 501, says: "What is an article of commerce is
determinable by the usages of the commercial world, and does not depend upon the
declaration of any state." In Telegraph Co. v. Telegraph Co., 96 U. S. 1, Chief
J ustice WAITE, on page 9, says: "The powers thus granted [to congress to regulate
commerce] are not confined to the instrumentalities of commerce, or the postal service,
known or in use when the constitution was adopted, but they keep pace with the prog
ress of the country, and adapt themselves to the new developments of time and cir
cumstances." 'l'he same may undoubtedly be said of articles of commerce. This con
sideration alone would seem decisive of the question. Fresh meat is an articlo of
interstate commerce. Its regulation is exclusively in congress; therefore a state law
regulating it is void.

Second. Under the principles laid down governing police powers it is equally void.
It is not an inspection law. It will not examine fresh meat to see whether or not it is
wholesome. It puts all-the good and the bad alike-under the ban of destruction. It
utterly destroys interstate commerce in this article, under the guise, it is true, of pro
tecting the public health. But pUblic health does not demand for its protection that
wholesome fresh meats, the products of other states, be destroyed. A state cannot
exercise such arhitrary power, no matter under what guise.

It is not necessary to enlarge. There is no mode of reasoning by which the act can
be sustained, and the prisoner is discharged.

In re BARBER.

(Oircuit Oourt, D. Minnesota. September 23, 1889.)

CONSTITUTIONAL LAw-POLICE POWER-INTERSTATE COMMERCE-MEAT INSPEC
TION LAW.

Act Minn. April 16, 1889, prohibiting the sale within the state of dressed
meat unless the animal from which it was taken was inspected by local in
spectors appointed thereunder within 24 hours before slaughter, having the
effect of excluding from sale all dressed meats from animals slaughtered
outside of the state, is not a lawful exercise of the police power of the state,
and is unconstitutional, as invading the power of congress to regulate inter
state commerce, and as abridging the privileges and immunities of the citi·
zens of pther states. l

Petition for Writ of Habeas CorlJU8.
W. H. Sanborn, for petitioner.
Mr. Cole and C. W. Bunn, for the State.

NET,SON, J. The petitioner is brought before me upon a writ of habeas
corpus. He alleges in his petition that he is restrained of his liberty by
the sheriff of Ramsey county under a warrant of commitment issued by
a justice of the peace, being found guilty of violating the following act
of the legislature of the state of Minnesota, approved April 16, 1889,
entitled"An act for the protection of the public health by providing for
the inspection, before slaughter, of cattle, sheep, and swine designed
for slaughter for human food." "Be it enacted," etc.:

"Section 1. 'fhe sale of any fresh beef, veal, mutton, lamb, or pork for hu
man food in this state, except as hereinafter prOVided, is hereby prohibited."

'For opinion of Judge JOHNSTON on the constitutionality of the Indiana statute, see
note at end of case, post, 046.

v.39F.no.13-41
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Section 2 provides for the appointment of local inspectors. Section
3 definea the· duties of the inspectors, who must inspect the animals
within 24 hours before slaughter.

"Sec. 4. Any person who shall sell. expose. or offer for sale. for human
food in this state, any fresh beef; mutton, lamb, or pork whatsoever, which
has not been taken from an animal inspected and certitied before slaughtpr
by the proper local inspector appointed hereunder, shall be deemed guilty of II

misdemeanor, and upon conviction thereof shall be punished by fine of not
more than $100, or by imprisonment not exceeding three months. for each
offense."

The petitioner alleges that this act of the legislature is in contraven
tion of the constitution of the United States, and void, and that he is
entitled to be discharged. The particular provisions of the constitution
relied upon are article 1, § 8, which declares that "the congress shall
have power * * * to regulate commerce * * * among the sev
eral states," and also, article 4, § 2, which provides that "the citizens of
each state shall be entitled to all privileges and immunities of citizens
in the several states." The proper proceedings are taken to form the
issue. The counsel appearing on behalf of the state claim that the law
was passed as a sanitary regulation under the power reserved to the

o' states in article 10 of the constitution of the United States.
The question of the validity of the act is to be determined under the

proceedings. Is the law a valid and lawful exercise of state power to
protect the public health, or does it pass beyond the constitutional limit,
invade the federal domain, and substantially prohibit or burden inter
state commerce, and also violate the rights secured to the citizens of the
several states? By its title the act purports to be for the protection of
the public health, and it is urged that upon its face it does not deal with
commerce, and does not directly invade the domain of interstate com·
merce, but merely regulates the mode of sale of an article of commerce,
after it has become a part of the mass of the property of the state. The
states have never yielded to the federal government control over internal
commerce or their right to self-protection. They have plenary power to
protect the lives, health, comfort, and safety of all persons, and for the pro~

tection of all property within the state. Health inspection and quaran
tine laws are anwng the recognized lawful legislation of a state, and are
necessary and advisable for the public welfare. They are selt:'defensive,
aTIll no federal power is trenched upon by their enactment. Such laws
may, in many instances, incidentally affect interstate commerce, yet are
not necessarily a regulation of it. If the law of the state of Minnesota
is a properimd reasonable exercise of its police power, it violates no pro
vision of the constitution of the United States. There has been a con
flict for many years and much litigation in respect to the extent of the
powers reserved to the states in the federal constitution. This contro
versy is perennial. The supreme court of the United States has ex
plained in many later cases its previous decisions in regard to the ex
tent of· the police power of the states; yet the line of demarcation be
tween the delegated power of congress and the reserved powers of the
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states is not defined with ·such accurate precision that it is easy to de'
termine the boundary limit in all cases. But the supreme court always
has stood firm, and tenaciously resisted every attempt of a state to en
croach upon the exclusive power of the federal government under the
commercial clause of the constitution, and there is a consensionof opin
ion aIllong the judges upon that subject.

The counsel for the state urges that this statute is a reasonably self
protective law. They put it forcibly in this form:

"Whatever'the state deems it necessary to do within her own borders for
the protection of the health of the citizen she may constitutionaUy do under
the primal and paramount law of self-protection. whirh is nature's earliest
enactment, to which no human legislation ever ran counter. SUbject to tbis
only qualification, that from facts a:Jparent On the face orthe lawor of which
the court may take judicial cognizance, the cogent presllmptions in its favor
are not overthrown by bad faith in its enactment."

If I clearly understand counsel, this is not an unfair statement of the
reserved powers of the states. It is only this, in substance: a law to
protect health may be enacted by a state, and is valid unless it is a
usurpation upon the general government by the invasion of a power ex
clusively vested in congress. If a state arrogates power so delegated,
and exercises control over a subjeet exclusively confided by the federal
constitution to congress, it certainly is guilty of bad faith, for it violates
that covenant by which we became one people. The states, as I said,
are olothed with plenary police power and large rliscretlOn in its exercise
for the protection of the public health and comfort. but in order to de
termine whether the act of the state is really a usurpation of power, the
courts are required to look at the effect and operation of the law, and are
not bound by mere form. In Henderson v. Mayor, 92 U. S. 259, Mr.
Justice MILLER, speaking of the police power of the states, said:

"Whatever may be the nature and extent of that power, where not other
wise restricted, no definition of it and no urgency for its use can authorize a
state to exercise it in reganl to a slIbject-matter which has been contided ex
clusively to the discretion of congress by the constitution. * * * It is
clear, from the nature of our complex form of government, that whenever the
statute of a state invades the domain of legislation which belongs exclusively
to the congress of the Gnited States, it is void; no matter under what class
of powers it may fall, or how closely allied to powers conceded to belong to
the states."

So, in Afugler v. Kansas, 123 U. S. 623,8 Sup. Ct. Rep. 273, Mr. Jus
tice HARLAN, speaking for the court, says:

"It does not at all follow that every statute enacted ostensibly for the pro
motion of these ends is to be accepted as a legitimate exertion of the police
powers of the state. There are of necessity limits beyond which legislation
cannot rightfUlly go. * * 4< The courts are not bound by mere forms, nor
are they to be misled by mere pretenses. They are at liberty, indeed are un
der a solemn duty, to look at the substance of things whenever they enter
upon the inquiry whether tIle legislatllre has transcended the limits of its au
thority. If, therefore, a statute purporting to 1J~ve been enacted to protect
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the public healtb, the public morals, or the public safety has no real or sub
stantialrelation to those objects, Or is a palpable invasion of rights secured
by the fundamental law, it is the duty of the courts to so adjudge, and thereby
give effect to the constitution. * * :I< Undoubtedly the state, when pro
viding, by legislation. for the protection of the public health, the public mor
als. or the public safety. is subject to the paramount authority of the constitu
tion of the United States. and may not violate rights secured or guarantied
by that instrument, or interfere with the execution of the powers confided to
the general government."

While it must be admitted that the line of distinction between what
is a legitimate police regulation and what constitutes an interference with
commerce is "dim and shadowy," it is settled that when a law reaches
beyond its professed object and into the domain of the federal govern
ment, no matter what may be its title, or in what form the details are
expressed, it is unconstitutional. The practical effect and operation of
this law excludes the importation of all dressed meats to be sold for man
ufactured food from animals slaughtered outside of the state of Minne
sota. It excludes without reference to its quality or condition a com
modity known to be an article of commerce by the usages of a commercial
world, and an important item of interstate traffic, and practically de
clares that it does not belong to commerce. It says to all persons en
gaged in the business of selling dressed meats fo- food in this state: You
must have the animal from which the meat is taken inspected by local
inspectors in the state within 24 hours before slaughtered, or suffer ex
treme penalties. It is not questioned that sound, dressed beef is an ar
ticle of commerce, but this law is attempted to be maintained as a rea
sonable regulation of the mode of sale after it has become a part of the
mass of property of the state, and it is urged that, as it does not forbid
the importation of dressed meat, but only the sale for human food after
importation, it is valid. In the argument counsel stated that" private
families could import for their own consumption, and that innkeepers
and like public resorts are not prevented from buying dressed meat out
side of the state and bringing it in for use." If this is a correct inter
pretation of the law,-if individuals, for private use, as food, and inn
keepers, who feed thousands of people, can freely import for use, and
the sale is only forbidden,-how does such a measure protect the public
health and promote the public welfare? Does it not conclusively show
that the legislature was not influenced by considerations for the public
health, safety, and comfort, but its policy was directed to other ends?
The authorities, however, establish the propositions-l;:irst, that no ar
ticle of commerce can be excluded from importation and sale in a state
by the statutes like the one in question; second, that any act of a state in
terfering in any way with the free traffic between citizens of different
states in any article of commerce is an attempted regulation of such com
merce and an invasion of the power exclusively conferred upon congress,
and its non-action with respect to any particular commodity is a decla
ration of its purpose that the commerce in that commodity shall be free.
When this law is tested by the decisions of the supreme court of the
United States it will be found that it oversteps the limit of the state ju-
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risdiction and needlessly obstructs interstate commerce. In BrolCn v.
Maryland, 12 ·Wheat. 447, Chief Justice MARSHALl" delivering the opin
ion of the court, said:

"There is no difference in effect 1>etween a power to prohi1>it the sale of an
article and a power to prohibit its introduction into the country. The one
would be a necessary consequence of the other. * * * If this pow0r
reaches the interior of a state, and may be there exercised, it must be capable
of authorizing the sale of those articles which it introduces. Commerce is
intercourse. One of its most ordinary ingredients is traffic. It is inconceiv
able that the power to authorize this traffic, when given in the most compre
hensive terms, with the intent that its ellicacy should be complete, should
cease at the point when its continuance is indispensable to its value. 'fa
what pUl'pose should the power to allow importation be given, unaccom
panied with the power to authorize a sale of the thing imported? Sale is
the object of importation, and is an essential ingredient of that intercourse
of which importation constitutes a part. It is as essential an ingredient, as
indispensable to the existence of the entire thing, then, as importation itself.
It must be considered as a component part of the power to regulate com
merce. Congress has a right not only to authorize importation, but to author
ize the importer to sell."

The same principle was asserted in the License Cases, 5 How. 588.
Mr. Justice McLEAN said:

"The federal government is supreme within the scope of its delegated pow
ers, and the state governments are equally supreme in the exercise of those
powers not delegated by them nor inhibited to them. :From this it is clear that
while these supreme functions are exercised by the federal and state govern
ments within their respecti ve limitations they can never come in conflict, and
when a conflict OCCUl'S the inqUiry must necessarily be, which is the paramount
law~ And that mnst depend upon the supremacy oE the power by which it
was enacted. The federal government is supreme in the exercise of powers
delegated to it, but beyond this its acts are unconstitutional and void. So the
acts of the states are void when they do that which is inhibited to them, or
exercise a power which they have exclusively delegated to the federal govern.
ment."

In Railway Co. v. Hnsen, 95 U. S. 465, the court said:
"'IVe admit that the deposit in congress of the power to regulate commerce

among the states was not a surrender of that which lllay properly be denom
inated ' police power.' ·What that power is it is difIiclllt to detine with sharp
precision. It is generally said to extend to making regulations promotive of
domestic oreler, morals, health, antl safety. * * * But, whatever maybe
the nature and reach of the police pOlVer of a statl', it cannot be exercised
over a SUbject confided exclusively to congress by the fl'deral constitution.
* * * Neither the unlimited powers of a state to tax, nor any of' its large
police powers, can lJe exercised to such an extent as to work a practical as
sumption of the powers properly confel'1'ed upon congress by the constitution.
* * * While we unhesitatingly Hdlllit that a state Illay pass sanitary laws
and laws for the protection of' life, liberty, health, or property within its bor
ders; while it may prevent persons and animals suffering under contagious or
infeclious....liseases, or con viets, etc., from entering the state; while, for the pur
poses of self-protection. it may estalJlish qllarantme and reasonable inspection
laws,-it may not intprfere with the transportation into or through the state
beyond What is absolutely necessary for it~ self-protection. It may not, un
der cover of exerting police power5, sUlJstantially prohibit or bladen either
foreign or interstate commerce. "
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So, in Bowman v. Railway Co., 125 U. S. 465,8 Sup. Ct. Rep. 689,
1062, Mr. Justice MATTHEWS, speaking of police power of the state, says:

"If from its nature it does not belong to commerce, or if its conditiun. from
plitrE'SCence or other cause, is such when it is about to enter the state that it
no longer belongs to. COmmerce, or, ill other words, is not a commercial arti
cle, then the state power may exclude its introduction. And as an incident
to this power a state may use means to ascertain the fact. And here is the
limit between the sovereign power of the state and the federal po\\'er; that is
to say, that whiCh does not belong to commerce is within the jurisdiction of
the police power~of the state, and that which does belong to comjnerce is
within the jurisdiction of the United States."

I forbear further quotation, and refer to the opinion of the court in fuU.
Undoubtedly the state may provide for the reasonable inspection of

dressed meat or any article of commerce, and prohibit its introduction
into the state if found in fact ,unwholesome and unfit for use as food,
but it cannot encroach upon the power of congress to regulate interstate
commerce. It cannot go to the extent of prohibiting the introduction
of a sound commercial commodity. A state may exclude any infected
article of commerce from reaching the importer, but this law excludes
the sound and infected alike, and declares it unfit for human food under
the guise of a health regulation. Such a law transcends the police power
of a state, for it attempts to obstruct commerce, and if it can exclude
sound, dressed meat, it may prohibit the importation and sale of any
commodity, and, as said, thus "commercial anarchy and confusion would
rE'sult from the diverse exertions of power by the several states of the
Union." The case of Powell v. Pennsylvania, 127 U. S. 678, 8 Sup. Ct.
Rep. 992, 1257, dnes not overrule the decisions above cited. No conflict
arose in that case between the police power of the state and the power
of congress to regulate interstate commerce, and nothing therein said is
inconsistent with the previous decisions of the court in regard to the
commercial clause of the constitution. That the law violates article 4,
§ 2, I think is manifest from the preceding quotations and the authori
ties cited by counsel. Wm'd v. Maryland, 12 Wall. 418; Tieman v.
Rinker, 102 U. S. 123; Walling v. Michigan, 116 U. S. 446, 6 Sup. Ct.
Rep. 454; in re Watson, 15 Fed. Rep. 511. I have come to the con
clusion that the law is not a proper and lawful exercise of the police
power of the state, and is unconstitutional. The petitioner is discharged.

The following is the opinion of Hon. WILLIAM ,JOHNSTON in the circuit
court for Porter county, Ind., which is published in this connection on account
of the similarity of the Indiana statute to the Minnesota statute discussed in
the above cases:

JAMES E. HARVE'I V. THOMAS H{;FF~IAN.

JOHNSTON, J. The petition in this case states that James E. Harvey was, on the 19th
day of June, 1889, in the city of Hammond, offering to sell, and selling. fresh meat of
an animal slaughtered in the state of Illinois, and which animal had not been inspected
by the inspector of the city of Hammond, or in Lake county, Ind., before such slaughter;
that on the said day he was arrested for such sale and so offering to sell, taken before a
magistrate, tried, convicted, and fined; that he refused to payor replevy such fine, and
thl>t a mittimus was issued to commit him to the jail of Lake county; that the defend-
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ant in tbe case is the officl'l' to whom said mittImus was issued, and wh.l has the peti.
tioner in custody, preparatory to his incarceration in the jail. He therefore prayed
that a writ of habeas corpus might issue, which writ was granted, issued, served, and
made returnable on June 24-th. The defendant, in his return to the writ, admits the
foregoing facts, and with such return sets up a copy of the proceedings had before the
magistrate. To this return t'he petitioner files his exceptions, putting in question the
constitutionality of the act of the legislature under which he was arrested and fined,
and which is as follows: "Section 1. It shall be illegal to sell, or offer or expose ro1
'sale, in any incorporated city within the state, beef, mutton, lamb, or pork for human
food, except as hereinafter provided, which hal> not been inspected alive within the
county by an inspector or his deputy, duly appointed by the authorities of said county in
which said beef, mutton, lamb, or pork is intended for consumption, an{i found by such
inspector to be pure, healthy, and merchantable; and for every such oft'enl!'e the accused,
after conviction, shall be fined not more than two hundred dollars, nor less than ten.
Sec. 2. That the city council is hereby empowered and required to appoint in each in
corporated city within the county. one or more inspectors and deputies, furnish the
necessary blanks, and decree the fees for such inspectIOn: provided, that where farm
ers slaughter cattle, sheep, or swine of their own raising or feeding for food, no other
inspection shall be required, or penalty enforced, than such as are already provided by
law to prevent the sale and consumption of diseased meats. Sec. H. Nothing herein
contained shall prevent or obstruct the sale of cured beef orporkknown as dried, cured,
or canned beef, or smoked or salted pork, or other cured or salted meats. "

Section 1119, St. Ind. 1881, prOVides, among other things, that "no court shall have
power to inquire into the legality of the judgment or process whereby any party is in
custody upon any process issued on any final judgment of a court of competent juris.
diction." This might at first blush appear to deprive this court of authority to issue
the writ; bnt, notwithstanding this provision, the validity of a judgment ma.y always
be assailed on the ground that the act of the legislature under which the indictment
was found is unconstitutional. An unconstitutional law is void, and is no law. The
offense created by it is not a crime, and conviction under it is illegal and void. Ex
parte Siebold, 100 U. S. 3,1. If this statute is constitutional and valid, then the relief
prayed for cannot be granted; otherwise the petitioner is entitled to the benefit of the
writ, and should be discharged. Courts are loath to interfere, and should be very
guarded and careful in rendering any opinion that destroys the effect of an act of the
legislature; but when such act is clearly unconstitutional they should not hesitate so
to pronounce it.

I shall first consider the case with reference to the first exception to the return. If
the act in question does not interfere with interstate commerce, then, as to that excep
tion, it is valid. If it does so interfere, it is an assumption of power on bebalf of the
state beyond its authority, and is unconstitutional and void. It was this exercise of
power by the several states over matters which could only be safely iutrusted to na
tional authority which rendered the original articles of confederation only a rope of
sand; and the confusion produced by the hostile interests of the &everal states led to
the adoption of our present constitution. As Chief Justice MmsHALL has stated the rule
on the subject: "The oppressed and degraded state of commerce previous to the adop
tion of the constitution can scarcely be forgotten. :it was regulated by foreign nations,
with a single view to their own interests; and our disunited efforts to counteract their
restrictions were rendered impotent by want of combination. Congress, indeed, pos
sessed the power of making treaties, but the inability of the federal government to en·
force them had become so apparent as to render that power in a great degree useless.
Those who felt the injury arising from this state of things, and those who were capable
of estimating theinfiuence of commerce, on the prosperity of nations, perceived the ne
cessity of giving the control over this important subject to a single government. It
may be doubted whether any of the evils proceeding from the feebleness of the federal
government contributed more to that great revolution which introduced the present
system than the deep and general conviction that commerce ought to be regulated by
congress. It is not, therefore, a matter of surprise that the grant should be as exten
sive as the mischief, and should comprehend all foreign commerce and all commerce
among the states. To construe the power so as to impair its efficacy would tend to de·
feat an object in the attainment of which the American public took, and justly took,
that strong interest which arose from a full conviction of its necessity." Brown
v. Maryland, 12 Wheat. 446. The provision referred to in the constitution of the
United States is section 8, art. 1, which provides that congress shall have the power
"to regulate commerce with foreign nations and among the several states." Any law,
then, of any state, which contravenes this prOVision of the constitution, is null and void.
Does, then, this statute of Indiana attempt to regulate, or does it interfere with, inter·
state commerce! True, it is entitled an act for the protection of the public health by
promoting the growth and sale of healthy cattle and sheep; yet, in whatever language
a statute may be framed, its purpose and its constitutional validity must be detcrmined
by its natural and reasonable effect. This statute amounts to a prohibition against the
introduction into our state for consumption of all dr6ssed fresh meats. None other can
be marketed in our cities except such as has been inspected alive within the bounds of
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the county and state in which the city is situated, or such as farmers within the state
may have raised or fed and slaughtered. It is well known that dressed fresh meat has
become an important article of commerce, and is. quite extensively shipped from one
state to another, as wen. as into foreiga countries. In fact, in very many of our cities
onr meat maFkets are largely supplied with fresh meats shipped from adjoining states.
It is, then, judged by the authorities on the question, an article of interstate com
merce. Whenever an adicle has begun to move aa an article of trade from one state
to another, commerce in that commodity between the states has begun. The Daniel
Ball, 10 Wall. 557; Kidd v. Pearson, 128 U. S. 11-25, 9 Sup. Ct. Rep. 6. That the trans
portation of property from one state to another is a branch of interstate commerce is
undepiable. Railroad Co. v. Husen, 95 U. S. 469. In Webster's Unabridged Dictionary
"commerce" is defined as "the exchange of merchandise on a large scale between dif
ferent places or communitieA." This embraces two distinct ideas: First, that of ex
change in its largest sense, including barter,-thegiving of one commodity for another;
and sale,-the exchange of an article of property for money, the representative of all
values. From this definition it will be seen that there can be no "ommerce unaccom
panied by exchange or sale. The other idea embraced in the definition is that of trans
portation; for, to constitute commerce, the exchange must be between different placea
or communities; and any law that either prevents the transportation or sale of mer
chandise totally destroys commerce by the exercise of that power alone. Commerce,
then, involves the idea of carrying the commodity intended for exchange to another
place, where, as we may say, the market is to be held, and the sale accomplished.
Hence, without both trausportation and liberty of sale, there can be no interstate
commerce.

No power of congress has been more jealously guarded against usurpation than this;
and the attempt of different states in varied form to invade it in pursuit of some par
tial &'nd temporary advantage, and the uniform and wise ruling of the supreme court
of the United States against all attempts to evade and avoid this exclusive power of the
national legislature, is one of the most interesting subjects of federal jurisprudence.
In 1872 the legislature of Missouri passed an act providing that no '.rexas, Mexican, or
Indian cattle should be driven or otherwise conveyed into or retrain in any county of
the state between the 1st day of March and the 1st day of December in each year, ex
cept as the same were conveyed through the state by railroad or steam-boat. This
statute, in practical effect, is not far different from the one under consideration. Each,
in effect, amounts to a prohibition of certain articles of commerce. The supreme court
of the United States pronounced this statute an invasion of the exclusive power of the
national legislature, an interference with interstate commerce, and therefore uncon
stitutional and void. Railroad Co. v. Husen, 95 U. S. 465. In this case the conrt sa-'s:
"It is a plain regulation of interstate commerce,-a regulation extending to prohibition.
Whatever may be the power of a state over commerce that is completely internal, it can
no more prohibit or regulate that which is interstate than it can that which is with for
eign nations. Power over one is given by the constitution of the United States to con
gress in the same words in which it is given over the other, and in both cases it is nec
essarily exclusive." Again, the court says: "Transportation is essential to commerce,
or, rather, itis commerce itself; and every obstacle to it, or burden laid upon it, by legis
lative authority, is regulation." A like statute of the state of Illinois was for a like
reason held, void in Salzenstein v. Mavis, 91 Ill. 391, overruling the prior case of Yeazel
v. Alexander, 58 Ill. 254. To the same effect with the foregoing are the following au
thorities: Bowman v. Railroad Co., 125 U. S. 465, 8 Sup. Ct. Rep. 669, 1062; Case of
State Freight Tax, 15 Wall. 232; Ward v. Maryland, 12 Wall. 418; Welton v. State of
Missouri,91 U. S. 275; Henderson v. Mayor of New York, 92 U. S. 259; Chy Lung v.
Freeman, Id. 275; Mining Co. v. Auditor General, 32 Mich. 488.

Again, the power vested by the constitution in congress to legislate upon the subject
of interstate commerce not only extends to the transportation, but to the power and
right to vend, the articles of commerce when transported to their destination. On this
subject Chief Justice MARSHALL says, in Brown v. Maryland, 12 Wheat. 446, 447: "If
this power [to regulate commerce] reaches the interior of a state, and may be there ex
ercised, it must be capable of authorizing the sale of those articles which it introduces.
Commerce is intercourse; one of its most ordinary ingredients is traffic. It is incon
ceivable that the power to authorize this traffic, when given in the most comprehen
sive terms with the intent that its efficacy should be complete, should cease at the point
where its continuance is indispensable to its value. To what purpose should the power
to allow importation be given unaccompanied with the power to anthorize a sale of the
thing imported1 Sale is the object of importation, and is an essential ingredient of
that intercourse of which importation constitutes a part. It is as essential an ingre
dient, as indispensable to the existence of the entire thing, then, as importation itself.
It must be considered as a component part of the power to regulate commerce. Con
gress has a right not only to authorize importation, hut to anthorize the importer to
sell." The power vested in congress by the constitution governs property which is
transported as an art.icle of commerce from foreign countries, or among the states, from
hostile or interfering state legislation, until it has mingled with and become a part of
the general property of the country, and protects it even after it has entered a state
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from any burden imposed by reason of its foreign origin. Welton v. State of Missouri,
9~ U. S. 275. ~t may, however, be contended that the act in question is a proper exer
Olse of the pohce power of the state, and as such ought to be upheld. Asa police power
of the ~tate in its rang-e comes very near the field committed by the constitution to con·
gress, It is tho duty of the courts to guard vigilantly against any intrusion. "What the
police power is it is difficUlt to define with sharp precision. It is generally said to ex
tend to making regulations promotive of domestic order, morals, health, and safety."
Railroad Co. v. Husen, 95 U. S. 470, 471. It extends to the proteetion of the lives,
limbs, health, comfort, and quiet of all persons, and the protection of all property.
within the state. Thorpe v. Railroad Co.• 27 Vt. 149. "It may also be admitted that
the police powers of a state justify the adoption of precautionary measures against so
cial evils. Under it a state may legislate to prevent the spread of crime or pauperism,
or disturbance of the peace. It may exclude from its limits convicts, paupers, idiots,
and lunatics, and persons likely to become a public charge, as well as persons afflicted
by contagious or infectious diseases, * * * and would justify the exclusion of prop
erty dangerous to the property of citizens of the state; for example, animals having
dangerous or infectious diseases. * * * But whatever may be the nature and reach
of the police power of a state, it cannot be exercised over a subject confined exclu
sively to congress by the federal constitution. It cannot invade the domain of the na·
tional government. Railroad Co. v. Husen, 95 U. S. 471; Salzenstein v. Mavis, 91 Ill. 391.
It is, then, no answer to the charge that such regulation of commerce by a state is for
bidden by the constitution, to say that it falls within the police power of the state j for,
to whatever class of legislative powers it may belong, it is prohibited to the states, if
granted exclusively to congress by that instrument. In Grail'ty v. City of Rushville,
107 Ind. 511, 8 N. E. Rep. 609, our own supreme court says: "The conclusion plainly de
ducible from the decision is that neither states nor municipalities can enforce any law
or ordinance the effect of which is to embarrass commercial communication between the
different states, or to discriminate against the products of one state, or exact licenses
from persons residing in foreign states which are not required of its own citizens under
like circumstances." In the case of Telegraph Co. v. Pendleton, 95 Ind. 12, the court
says: "We think, however, that the ultimate conclusion deducible from the later de
cisions is that the states cannot embarrass commercial communication, abridge the
freedom of commerce, discriminate in favor of the products of one state, lay burdens
upon the instruments of commerce, or exact licenses from persons * * * engaged
in interstate commerce." In Bowman v. Railroad Co., 125 U. S. 465-494,8 Sup. Ct. Rep.
689, 101;2, the snpreme court of the United States says, in discussing the Iowa prohib
itory statute: "If the state of Iowa may prohibit the importation of intoxicating liquors
from all other states, it may also include tobacco, or any other article the use or abuse
of which it may deem deleterious. It may not choose even to be governed by consid
erations growing out of the health, comfort, or peace of the community. Its policy
may be directed to other ends. It may choose to establish a system directed to the pro
motion and benefit of its own agriculture, manufactures, or arts of any description, and
prevent the introduction and sale within its limits of any or all of articles that it may
select as coming into competition with those which it seeks to protect. The police power
of the state would extend to such cases as well as to those in which it was sought to
legislate in behalf of the health, peace, and morals of the people. In view of the com
mercial anarchy and confusion which would result from the diverse exertions of power
by the several states of the Union, it cannot be suppored that the constitution or con
gress have intended to limit the freedom of commercial intercourse among the people of
the several states." It would hardly be expected that such a court would hold that a
state may not restrict traffic in alcohol, (which possesses no virtL~ for food or drink,)
but may absolutely prohibit all commerce in fresh meats.

The act of the legislature under consideration makes no distinction between the good
and bad, but all alike is indiscriminately condemned. The act provides that all un
cured meat from every other state, the good, the pure, and the wholesome, with the
tainted and the diseased, shall alike be excluded from the cities of the state; and this,
it is said in the title of the act, "for the protection of the public health." The third
section of ~Ie act provides "that nothing herein contained shall prevent or oostruct the
sale of cured beef or pork known as dried, cured, or canned beef, or smoked or salted
pork, or other cured or salted meats." Note the use of the word "prevent" in this
section. Its employment here teuds to the conclusion that the legislature understood
the first section had prohibiteit the sale of uncured meats from other states. It was
this which, in the opinion of the law-makers, rendered the proviso necessary, sav
ing- other meats from its operation. By this third section all kinds of meats, cured,
salted, smoked, or dried, no matter how badly the animals from which they were
taken were diseased, nor from whence they came, are welcome to admission, and the
market is open and free. Thus pure, dressed, fresh beef is excluded, and tainted and
diseased canned, salted, smoked, and dried meats are invited. It seems apparent that
the purpose of the act was to exclude foreign dressed meats from the city markets of
Indiana; and, if such be the case, a consideration of the police powers- of the state is
annecessary. Nor can the legislation be sustained as a mere inspection law. The state
)f Indiana need not admit to her markets meat which is unfit for human food, and she
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may take such steps as are nec(3ssary to ascertain whether or not it is so. W'hcn she
has ascertained that it is non-commercial, she may exclude it; but no declaration, how
ever solemn, and no pretext, however specious, will authori7,e her to exclude a product
which is pure and harmless. It does not provide for the inspection of the commodity
for the purpose of ascertaining its quality. It proceeds upon the theory that all uu
cured meat is noxious and injurious to health, It excludes it in advance and without
examination to ascertain its condition. It pronounces a judgment wit,hout a hearing.
All uncured meat is condemned, interdicted, excluded. It has never been regarded as
within the legitimate scope of the inspection laws to forbid trade in respect to any
known article of commerce, irrespective of its condition and quality, merely on account
of its intrinsic nature and the injurious consequences of its use or abuse, The very
meaning of inspection is that there should be an examination, and not an exclusion
without a hearing. The object of inspection laws is to improve the quality of the ar
ticles produced by the labor of a country to fit them for exportation, or it may be for
domestic use. They act upon the SUbject before it becomes an article of foreign com
merce, or of commerce am:Jng the states, and prepare it for that purpose. Turner v.
Maryland, 107 U. S. 38,2 Sup. Ct. Rep. 44; Gibbons v. Ogden, 9 Wheat. 203. 'fheyare
deemed necessary to fit the inspected article for the market by giving to the purchaser
pUblic assurance that the article is in that condition and of that quality wbich makes
it merchantable, and fit for use or consumption. They are not founded on ttle id<;>a
that the things iu respect to which inspection is required are dangerous and noxious m
themselves. Bowman v. Railroad Co., 125 U.l::l. 465,8 Sup. Ct. Rep. 689, 1062. Uthe state
of Indiana has the power to enforce such a statute, then with equal propriety it may
exclude every other product of interstate commerce. It may exclude 1l0ur for the rea
son that the grain from which it was ground was not inspected within the county and
state where it is to be consumed; sugar, because it is produced and refined in another
state; fruits, because our own soil will or will not produce them; in fact, everything
shipped us for home comfort and consumption. And so likewise may other states pro
hibit the shipping of those articles into our state. The great state of Pennsylvania may
prohibit the introduction of its coal into our state; Illinois may prohibit the shipping
of its merchandise to us; Michigan, her fruits and lumber; and so on. This policy
might thus be extended until in effect we would become as isolated and walled in as a
Chinese city.

Another provision of the constitution of the United States with which this act ap
pears to come in conflict is section 2, art. 4: "The citizens of each state shall be enti
tled to all privileges and immunities of citizens in the several states." Inasmuch as a
resident of the county-for example, of Lake county-is entitled to have his animal
inspected at home on his own premises, and the citizen or resident of Porter county,
Ind., or of Cook county, Ill.,-each adjoining Lake,-is obliged to produce his animals
for inspection at some point in the latter county, remote from his home and his farm,
it is an unauthorized and unjust discrimination, and obnoxious to the constitutional
provision above named.

Ward v. Maryland. 12 Wall. 418, is a case where the question of the constitutionality
of a statute of Maryland was called in question. This statute provided that all resident
traders should take out a license to do business ranging from fifteen to one hundred
and fifty dollars, and that a non-resident trader should take out a license, for which he
~hould pay three hundred dollars. The court pronounced the statute void on account of
its imposing a discl'iminating tax, and being in con1lict with the foregoing provision
.of the constitution. To the same effect is l'iernan 'IT. Rinker, 102 U. S. 123. In Walling
v. Michigan, 116 U. So 446, 6 Sup. Ct. Rep. 454, the court says a tax imposed by a stat
ute of a state upon an occupation which necessarily discriminates against the introduc
tion and sale of the products of another state, or against the citizens of another. state,
is repugnant to the constitution of the United States. Other reasons might be given
and authorities cited, but it is unnecessary to further prolong this opinion. I have no
doubt but the sole purpose of the act was to exclude foreign dressed meat from the
.city markets of Indiana. The act, therefore, invades the exclusive right of congress
<conferred on it by the constitution, and is void. The exceptions to the return to the
writ are sustained, and the petitioner is diilCharged.
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1. CONSTITUTIONAL LAW-LoCAl, AND SPECIAL LAWS.
Act Ohio Jan. 22,1889, which is equally applicable to all cities of a certain

class. is not unconstitutional as a special act because there may be but one
city of that class.

2. SAME-TAXATION-PUBLIC PURPOSES.
The fact that the act authorizes the issuing of bonds for the purpose of sup

plying municipal corporations and their citizens with natural gas does not
render it unconstitutional as exercising the power of taxation for a private
purpose.

3. INJUNCTION-AGAINST MUNICIPAL CORPORATION.
Injunction will not lie against the issuing of such bonds on the ground that

taxation will have to be resorted to for their payment. when the act provides
that the revenue derived from the sale of gas is to be applied to the payment
of the principal and interest Qf said bonds.

On Application for Injunction.
E. D. Potter, Jr., Doyle, Scott & Lewis, and SteL'enson Burke, for com

plainants.
W. H. A. Read, City SoL, G. W. Kinney, and Brown & Geddes, for de

fendants.

J ACKSO~, J, This is an action brought by Fellows and others, non
resident tax-payers of the city of Toledo, against the city of Toledo and
its officers, to enjoin the defendants from executing and selling $75,000
of bonds issued by the city for the purpose of securing natural gas and
piping the same to the city of Toledo, upon the ground that the act of
the legislature authorizing such issue is unconstitutional. Application
is made for a preliminary injunction.

Defendants urge that the bill fails to show necessary jurisdictional
facts, in that it does not appear that anyone of the complainants is
interested to the extent of $2,000, and that different tax-payers can
not unite their several interests for the purpose of making llP the ju
risdictional amount. While the court is of the opinion that the real
subject-matter of controversy is the validity of the obligation incurred
by the entire issue of $75,000 of bonds rather than the separate in
terest of each complainant therein, still the question is one of such
doubt that the court does not now decide it, and prefers to express no
opinion thereon at this time. The application must therefore be de
cided upon the bill, answer, and affidavits. It should be said at the
outset that the court has nothing whatever to do with the questions of
the policy of such legislation or the manner of carrying out the same, or
the benefits to be derived by the corporation therefrom. These are
questions for legislative discretion and determination. The question for
this court to determine is simply whether the act in controversy was a
proper exercise of constitutional legislative power. The constitutional
ity of the act is denied because it is said to be a special act conferring
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corporate powers; that it is special because the city of Tolcdo is the only
city of the third grade of the first class in the state of Ohio, and the only
city to which this act is or can be applicable. But this objection cannot
be sustained. It is well settled by authority in Ohio that the classifica
tion of municipal corporations is valid, and that legislation which is ap
plicable to a class is general, although there may be at that time but one
city in that class. The act in question is equally applicable to all cities
of the third grade of the first class, whether now belonging thereto or
hereafter coming into that category. The answer denies the averment
of the bill that Toledo is the only city of the state to which the act is or
can be applicable, and it does not appear that it is the only city that is
or can be a city of the third grade of the first class.

It is next insisted that the act is made to take effect upon the approval
of some authority other than the general assembly. But the language
of the act is otherwise. As a matter of fact, it is made to take effect
and be in force from and after its passage. Moreover, it is an enahling
act designed for those cities, which accept it in the manner and upon the
conditions specified, and takes effect from the date of its passage. It
stands upon the same basis precisely as general acts authorizing the cre
ation of corporations.

The next and the main ground upon which the bill rests and the in
junction is sought is that the supplying of municipal corporations and
their citizens with natural gas is not a public purpose or use for which
the taxing power which is necessarily involved can be properly exercised.
It is urged that while the act authorizes the city to procure natural gas
for its own use and for use in public buildings, etc., (which complain
ants concede would be a public use,) the main object and primary pur
pose of the act is to enable the city to supply its individual inhabitants
with fuel for private use and consumption at a cheaper rate than they
can obtain it from other sources; that such being, as complainants insist,
the direct object and purpose of the act, thc taxing power of the city
cannot be constitutionally exercised for the attainment of such an object.
In the first place, this is not, in the opinion of the court, a proper view
to take of the legislation. The court would not be justified from a read
ing of the act in saying which was the primary object and purpose of
the act, even assuming (what the court docs not admit) that the supply
ing of private individuals with gas is a purely private advantage. It
could just as well be urged that the primary object of the bill is to fur
nish gas for the city and the city buildings, etc., and that the supply
ing of the citizens was merely incidental thereto, as to urge that the
primary object of the bill is t.o supply individuals, and that the furnish
ing of the city and city buildings, etc., is incidental. The act, upon its
face, is not open to such splitting or subdivision. As a whole, it stands
on the same footing as legislation for furnishing water and illuminating
gas. It calls for the exercise of only the same powers as are constantly
exercised by municipal corporations in supplying the city and its citi
zens with manufactured gas for illuminating. purposes, and in fur:.1ishing
water for public and private use. But even conceding that the primary
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object of the act is to enable the city to supply its individual citizens with
natural gas for fuel or illuminating purposes, the court is unable tOf'a.y
that the grant of such a power is in excess of the legislative author
ity. Unquestionably the legislature may authorize a city to furnish light,
or facilities for transportation or water, to its citizens, with or without
cost, as the legislature or city may determine. So long as the act is for
the benefit of the public or the entire municipality, or all the citizens of
the municipality, it does not lose its character as an act for a public pur
pose so as to become private in the sense that prevents the exercise of
the power of taxation. The case of A88oC'iation v. Topeka, 20 Wall. 655,
is an illustration of an attempt to exercise the taxing power for a purely
private purpose. The benefit was to one private individual, the bonds
were issued to him by name, the aid was to him and his private busi
ness alone. But here the benefits and the aid are to the city in its pub
lic, corporate capacity, and to every inhabitant thereof equally and alike.
The court is wholly unable to distinguish this act from those conferring
power upon municipalities to acquire and operate gas-works and water
works, and in connection therewith to furnish gas and water to the in
dividual inhabitants. And it is of no consequence whether this source
of supply, either of gas or water, is wholly within or wholly without the
corporate limits of the city. The question of public interest determines
the question of right to supply gas and water, and not the mere location
of the works or source of supply. In Walker v. Oincinnati, 21 Oli' St. 14,
and in Coke Co. v. Hamilton, 37 Fed. Rep. 832, decided by the circuit
court of the United States for the southern district of Ohio, it has been
settled that the legislature of Ohio has authority under the constitution
of that state to invest municipalities with such powers as are conferred
by this act. Since the decision in Sharpless v. Philadelphia, 21 Pa. St. 147,
it is no longer an open question whether municipalities may engage in en
terprises such as the one contemplated by the act in question in this case.
The court does not undertake to define the line which distinguishes pub
lic from private uses. Nor is it necessary or even possible to do so. It is
enough to say that, in the opinion of the court, the act of January 22,
1889, authorizing the city of Toledo to issue bonds for natural gas pur
poses, is clearly within the general scope of legislative power, is for a pub
lic use and purpose, and is not in contravention of any of the provisions
of the constitution. The court being of the opinion that the legislation
is valid, it follows, of course, that the injunction applied for must be
refused.

But even if these questions were open to doubt in the mind of the
court, it does not follow that complainants would be entitled to an in
junction, because it does not necessarily follow that taxation will have
to be resorted to for the payment of these bonds. The act provides that
the revenues derived from the sale of gas are to be applied to the pay
ment of principal and interest of the bonds, and these revenues may be
sufficient to meet the bonds without resort to taxation.

Injunctions are not granted in cases like the present, except where
complainants' rights are clear, and where an injury more or less irrepa-
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rable is likely to result to complainants unless the defendants are enjoined.
In this case complainants' rights are not clear, and the injury likely to
result to them is not shown to be irreparable or even serious. On the
other hand, the allowance of an injunction would be attended with seri
ous and possibly irreparable loss and damage to the city of Toledo.

Many other reasons might be given, but it is sufficient to say that the
legislation in question is not open to the objections presented by the bill,
and therefore complainants are not entitled to the injunction. It is ac
cordingly denied.

HARRISON v. ULRICHS et al.

«(Jt"rcuit Court, S. D. California. August 12, 1889.)

1. EJECTMENT-EvIDENCE.
In an action of ejectment for land in California, where both parties assert

title to the premises under patents of the United States, issued upou conces
sions of former governments, confirmed by the tribunals of the United States,
the controversy can only be determined by reference to those concessions, or
by the proceedings had for their recognition and confirmation under our gov
ernment.

2. PUBLIC LANDS-TERRITORY ,OF UPPER CALIFORNIA-IsSUE OF PATENTS.
A grant made by the superior political chief of the territory of Upper Cal

ifornia, inconformity with the colonization law of Mexico of 1824, and the ex
ecutive regulations of 1828, followed by the ceremony of juridical possession,
by which, after citation to the neighhoring proprietors to be present at thtt
proceeding, the land was measured. its, boundaries marked, and the grantee
put in possession, vested the title in fee in the grantee. subject only to the
possibility of its being divested by the refusal of the departmental assembly to
give its approval to the grant. A patent of the United States, issued upon a
title of that' character, confirmed by the tribunals of the United States, and
located by the executive officers of the United States. is unaffected by a sub
sequent patent, based on a confirmation of a title depending upon the validity
of an, order made by a governor of California, commissioned by the Spanish
crown. which order did not in itself convey any interest in the land, and was
not followed by any proceedingwhich purported to have that effect.

3. ADVERSE POSSESSION - RUNNING OF STATUTE AGAINST THE SPANISH CROWN.
Under, the law of Spain and Mexico, mere possession, however long contino

ued, of any portion of the public domain, under an instrument which did not
purport to transfer the property, did not' create a title which would enable the
possessor to hold the land against the Spanish crown or against the ~Iexican

government. ,
4. PUBLIC LANDS-MEXICAN GRANTS.

Under the r~gulations of Mexico of 1828 it was the duty of the governor,
, and not of the grantee, to submit to the departmental assembly grants issued

by him, for their approbation. His neglect in this respect suspended the de
finitive validity of the grant; that is, prolonged the liability of the estate to
be defeated by the action of the assembly and of the supreme government
thereon, but did not operate to divest the estate already vested in the grantee.

5. SAME~IssUE OF PATENTS.
By a patent issued by the United States upon a grant made in conformity

with the colonization law of 1824, followed by the ceremony of juridical pos
session, confirmed and located by the United States, whatever title is in the
United States' passes to the patentee. After a patent so issued. no title reo
mains in the United States which they could convey by any subsequent pat
ent. However conclusive against the United States, and parties claiming un-
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der them by title subseql1cnt. a pl).tent may be. it in no respept impairs the
right of a previous patentee to contest the title upon which the subsequent
patent has issued for the premises. '

6. SAME-POWER OF SPANISH POLITICAL CHIEF. ,
Whether the political chief of the territory of Upper California, under the

the Spanish crown, possessed any power to alienate the fee of' any portion of
the public doman, doubted.

(Syllabus approved by the Court.)

At Law. Action of ejectment.
William Matthews and Wells, Van Dyke & Lee, for plaintiff.
Rhodes & Barstow, Chapman & Hendricks, and J. W Towner, for defend

ants.
Before FIELD, Justice, and SAWYER, Circuit Judge.

FIELD, Justice. This is an action for the possession of land in the
-county of Los Angeles, Cal., amounting to 13,723 acres and a fraction
of an acre. It is submitted to the court without the intervention of a
jury, by stipulation of the parties. The complaint alleges ownership in
fee of the demanded premises by the plaintiff on the 1st day of July,
1886, and the wrongful and continued exclusion of him from them ever
since by the defendants, to his damage of $10,000. The answers con
trovert all the allegations of the complaint, and also plead the statute of
limitations in bar of the action. No testimony was offered in support
of this plea, and it must therefore be considered as abandoned.

The plaintiff deraigns whatever title he possesses to the land by two
patents of the United States, each for an undivided half of a tract known
as the "Rancho Las Bolsas,"-oneissued June 19,1874, to Ramon Yorba
and others; the other issued August 27,1877, to Juan Jose Murillo and
.his wife. Both of these patents embrace the demanded premises. The
defendants who have not disclaimed, or against whom the action has not
been dismissed, were in possession of the premises at the commencement
of the action, and claim title to them through a patent of the United
States issued December 21, 1883, to Bernardino Yorba and others, for a
tract known as the "Rancho Santiago de Santa Ana." This patent also
embraces the demanded premises.

As the patents of both parties cover the land, the controversy can only
be determined by reference to the concessions of the former government,
or by the proceedings for their recognition and confirmation ta,ken under
,Qur government. The patents are based upon the supposed validity of
the asserted title or equity of the patentees when the jurisdiction of Mex
ico passed to the United States. Whoever previously possessed the better
right to th~ possession of the lands would have been maintained by the gov
-ernment of that country in his claim against contestants, and those
who have succeeded to that better right are entitled, under our govern
ment, to the like protection. The patents were not issued until those
~oncessions had been recognized by the tribunals of the United States as
genuine, and as conferring a right or equity upon the respective claim
ants, which was entitled to protection under the act of March 3, 1851.
It was not the purpose of that act, or of the proceedings under it, to su-
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persede rights or equities relating. to lands conferred by the former gov~

ernment, but to confirm and perfect them by giving the holder such rec
ord or documentary evidence of their validity as would enable him to en
force them in the courts of thecp:uptry. We must, therefore, look into
the character of those concessions, and, if they furnish no solution of the
matter in contention, we must consider the effect of proceedings had be
forf) the the tribunals of the United States upon their respective preten
sions. Henshaw v. Bissell, 18 Wall. 255, 266. Nearly all the original
documents issued by the fariner ~overnments, or certified copies thereof,
have been produced in evidence, as well as attempted translations of
them. These translations, it is true, are in bad English, and are often
inaccurate. We cannot, however, be misled by them, for we have the
originals or copies to which we can refer to veri(y or correct them. Turn
ing to those concessions, and looking first to those produced on behalf of
the plaintiff in support of his contention, we find the facts to be substan
tially as follows:

In 1784 one Manuel Nieto, a subject of Spain, obtained from Pedro
Fages, then military governor or comandante of California, under the
Spanish crown, a concession of some kind relating to a large tract ofland
within the present county of Los Angeles, embracing about 33 square
leagues. This concession is not in evidence, and we are only made ac
quainted with its character by references to it in other documents of ad
mitted genuineness before us. It gave to Nieto permission to occupy
the land, but from what subsequently took place it is evident that it did
not purport to pass the title to him, although in proceedings before the
land commission it is often spoken of as a grant, vesting the fee or own
ership in him. Under the concession Nieto entered upon the land, and
continued in its occupation until his death, in 1804. It would also
seem from these documents that Nieto left surviving him four children,
Jose Antonio, Juan Jose, Manuela, and Antonio Maria,-who continued
in possession of the land after his death; and that in 1832 two of these,
Jose Antonio and Antonio Maria, died, leaving widows surviving them.
In the following year, (1833,) on the 26th day of July, One Luciano
Grijalva, representing the interests of Juan Jose Nieto, presented a peti
tion to Jose Figueroa, then superior political chief of the territory of Up
per California, in which he reCited the concession ofGovernor Pedro Fages
to Manuel Nieto, the latter's pm;session of the land, his death, and the
subsequent uninterrupted occupatiQn by his heirs, and prayed, in order
that they might enjoy the favor conceded to their father, that separate
titles be given to each of them for the several parts corresponding with

--those designated on an accompanying map, as follows: The tract of
E;;tnta Gertrudes to Dona Josefa Cota and her children, as widow of the
deceased Antonia Maria Nieto: the tract of Las Balsas to Dona Catarina
Rliiz and her children, as the widow of the deceased Jose Antonio Nieto;
the tract of Los Cerritos to D'ona, Manuela Nieto; -and the remainder,

-Which comprehended the tracts Los Coyotes, Alamitos. and PaloAlto, ~o

Don Juan Jose Nieto, who, as head of the family, had determineaupon
this division for the benefit of its members. To avoid all ground of dis-
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pute he asked that possession be given to each one of his or her portion
thus designated. On the subsequent day, July 27, 1833, .the political
chief made a decree reciting the former concession by Governor Pedro
Fages to Manuel Nieto, and the peaceable and uninterrupted possession
by which he and his heirs had enjoyed the fruits ofthe lands, and declared
them (the parties for whose benefit the petition was presented) owners
in fee of the premises, designating the portion granted to each, namely:
To Juan Jose Nieto the tracts called "Los Coyotes," "Alamitos," and
"Palo Verde;" to Dona Manuela Nieto the tract called "Los Cerritos;" to
Dona Josefa Cota, widow of Don Antonio Maria Nieto, the tract called
"Santa Gertrudes;" to Dona Catarina Ruiz, the widow of Don Jose An
tonio Nieto, the tract called "Las Bolsas." The governor also directed
that titles for these several tracts should be issued to the parties, in order
that juridical possession might be given to them. On the 22d of May,
1834, pursuant to this decree, formal grants were issued by him to the
parties, to each one for his or her separate portion, and among them one
to Dona Catarina Ruiz for the tract" known by the name of 'Las Balsas,'
bounded by the tracts of Los Alamitos and Los Coyotes, the river Santa
Ana, and the coast;" he declaring, by virtue of the authority conferred
upon him by the decree of the previous year, and in the name of the
Mexican nation, "the ownership in fee" of the tract to be vested in her,
Qnd that she might be put in peaceable possession thereof. The fourth
condition attached to the grant stated the land to be seven square leagues
in extent, as shown on an accompanying map, and directed the judicial
"fficer who should give the grantee possession to cause it to be measured,
so as to point out its boundaries, the surplus to remain to the nation.
I~ March, 1835, juridical possession of the land was given to her, after
citation to the neighboring proprietors to be present at the proceeding;
that is to say, the possession of the land was officially delivered to her,
under the direction of a magistrate of the vicinage. A copy of the rec
ord of this proceeding is before us, and it shows that all the formalities
required by the laws of Mexico were fully complied with. The proceed
ing involved a measurement of the land, the marking of its boundaries,
and the putting of the grantee in possession. To the record a map of the
land was attached.

As stated above, the plaintiff deraigned his title through two patents
of the United States, each being for an undivided half of the tract known
3S "Las Balsas." The first patent, bearing date on the 19th of June,
1874, was issued upon a final decree confirming the claim of Ramon
Yorba and others, founded upon the grant of the Mexican government
to Catarina Ruiz, issued, as mentioned above, on the 22d day of May,
1834. Their petition was presented to the land commission on the20th
of October, 1852. It traced the title of the claimants to Manuel Nieto,
who, as averred, died in 1804 or 1805, "seised in fee as owner" of the
tract of land situated in the county of Los Angeles, "bounded by the
river San Gabriel, by the old road to Santa Ana, by the river Santa Ana,
and by the coast;" that Nieto acquired his title to the land by grantfrom
Governor Pedro Fages some time between the years 1784 and 1785,

v.39F.no.13-42
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Which it was believed was subsequently ratified by the viceroy of New
Spain; that four children survived him, who succeedHd to his· title and
possession, and that after tl;le death of two of them the land was divided
by Governor Figueroa between the surviving sons and the widows of the
deceased sons, and to them separate titles were issued for their respective
portions; that to Catarina Ruiz the grant was issued for the tract called
"Las Bolsas," and under her the claimants derived their title. It seems
from the language of the petition that the claimants treated the conces
sion to Nieto as a grant of title,-an instrument transferring the owner
ship of the lands to him; but, as already stated, the concession to hirn
did not reach the title, and was only a permission to graze his cattle upon
the tract mentioned. It may be doubted whether the political chief of
the territory under the Spanish crown possessed any power to alienate
the fee of any portion of the public domain. On this subject the land
commission, which had occasion to examine the question when the title
claimed under the concession to Manuel Nieto was before it, uses this
language:

"The concessions under the Spanish authority, made in the Califomias be
fore the independence of Mexico, do not purport to be perfect titles; at least
none of that character have fallen under the notice of the commission. One
only has received confirmation, and that on the ground that an equitable,
though not legal, title was established. 'fhe old grants were generally mere
rights of possession or prOVisional, and, in almost every case, when the gov
ernment was established after the Mexican revolution, the parties applied for
new grants, which they received, not as a mere evidence of a former subsist
ing title, but in the form, and under the terms, and SUbject to the conditions,
imposed by the law of 1b24 and the regulations of 1828. Under these, the
power of the governors over the public domain was defined. It was a power
to grant under certain conditions, not a power to recognize and give new ev
idence of private titles already existing, without conditions or limitations.
He had entire discretion as to choice of grantees, and this power enabled him
to do most ample justice to persons who held under provisional grants previ
ously issued, or who occupied without a shadow of title or right to the posses
sion. All these presented themselves to the new authorities for concessions
under the new order of things, and readily received grants for the ancient
possession. The archives of this commission are full of such documents, and
the custom was all but universal." Record in U. S. v. Conception Nieto,
from land commission, in clerk's office of U. S. district court, No. 423.

Certain it is that Governor Figueroa, when he made the decree order
ing grants to the heirs of Nieto on the 27th of July, 1833, and when he
signed the formal grants to them on the 22d of May, 1834, did not con
sider that the concession to Manuel Nieto passed the ownership of the
land. Had it done so, he would have had no power to make grants of
~he land to others, and to subj~ct his grants to possible forfeitures for
breach of conditions annexed.: ,His action shows, conclusively that he
regarded the land as still part of the public domain of Mexico, to be dis
po~ed of under its colonization l!l.ws. The documentary evidence intro
duced before the land commission by the claimants, and upon which
thE.'l decree of confirmation was made, consisted of the grant to Catarina
Ruiz on the 22d of May, 1834, the record ofthejuridical possession given
( . . .
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to her: and instruments .transferring her title to them. The claim was
confirmed September 22, 1854, to the extent of the undivided three
fourths of the rancho. On appeal to the district court of the United
t;tates the decree was modified, and the confirmation limited to an undi
vided half of the rancho. Subsequently, on the 4th of March, 1858,
the government waived its appeal from the decree of the district court,
which thereupon became final. The boundaries given in the decree and
recited in the patent are as follows:

"The lands of which confirmation is hereby made are one undivided half
of the tract called' Las Bolsas,' situated in the county of Los Angeles, said
trad of Las Bolsas being a part of the lands originally granted to Manuel
Nieto by Governor Pedro ]<'ages, in or about the year 1784, and which said
grant was recognized and confirmed by the decree of date July 27, 1833, made
by Governor Jose Figueroa in the petition of Luciano Grijalva, presented on be
half of the heirs of the said Manuel Nieto; and by the grant of date May 22,
1834, issued by said Governor Figueroa to Catarina Huiz, widow of Jose An
tonio Nieto, a'son of said Manuel Nieto; reference for the bonndaries for the
tract of Las Bolsas being had to the said pE'tition of Luciano Grijal va, and to
the map accompanying the same, contained in the expediente filed in this
case, to-wit: On the south, the sea; on the west, the lands called' Los Ala
mitos;' on the north, the lands called' Los Coyotes' and the tract solicited by
Don Patrido Ontiveras; and on the east, the Hio de Santa Ana, as the same
ran at the date of said petition."

The claim to the other undivided half of the Rancho Las Bolsas was
presented to the land commission by Maria Cleof'a Kieto Murillo and her
husband on the 6th day of November, 1852. It was rejected by the
board, because the claimants failed to connect themselves with the grant
to Catarina Ruiz, but upon appeal to the district court this decree was
reversed, and the undivided half of the land was confirmed to the claim
ants. The decree recites:

"Reference for bou ndaries of said tract of the •Las Bolsas' bein~ had to the
said petition of Luciano Grijalva and to the map accompanying the same,
contained in the expediente filed in this case. to-wit: On the south by the
sea, on the west by the land called' Los Coyotes' and the tract solicited by
Don Patricio Ontiveras. and on the east by the river Santa Ana, as the same
ran at the date of the petition."

A survey of the land, confirmed by the decree in favor of Ramon
Yorba, was made in 1858, under the direction of the United States sur
veyor general, and on the 16th of April, 1861, was ordered into the
United States district court for review, under the act of June 14, 1860.
Exceptions were filed to the survey, which affected the boundary on the
west side, but did not affect the line along the east, along the river and
its old bed, which is the line in dispute in this case. The exceptions to
the western line were sustained, but no change was made on the eastern
line; and, in accordance with the direction of the district court, a modi
fied survey of the land was made and returned into the court, which was
finally approved February 6, 1874. Upon this approved survey the
patent to Yorba of the undivided half of the rancho was issued. The
rancho, under the confirmation to the Murillos, was again surveyed un
der the direction of the surve.)'or general of the United States for Cali-
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fornia,in December, 1868, and was approved by him April 3, 1877,
and by the commissioner of the general land-office, August 27,1877., and
upon it thl'l patent to them was issued.

It is plain from this brief statement that on the 22d of May, 1834,
the title passed from the Mexican government to Catarina Ruiz by the
grant of Governor Figueroa, and by the juridical proceedings which fol
lowed in 1835 she was placed in possession of the premises granted. Her
estate in the lands thus became perfect, subject only to the possibility
of its becoming divested by the subsequent refusal of the departmental
assembly to give its approval to the grant. The regulations of Mexico
of 1828 for the colonization of the territories of the republic provided
that grants of land by the governors thereof to families or private persons
should not be held to be "definitively valid" without the previous ap
proval of the departmental assembly, to which the documents relating to
such grants were to be forwarded. But this provision did not prevent the
title from passing by the grant of the governor. As said by the supreme
court of the United States in Hornsby v. U. S., 10 Wall. 238.

"Such approval was not a condition precedent to the vesting of the title.
According to the regulations of 1828 the authority to make grants of land in
California was lodged solely with the governor. It was not shared by him
with the assembly. That body only possessed the power to approve or disap
prove of grants made by him. Until such approval the estate granted was
subject to be defeated. With such approval the grant became, as it was termed
in the regulations, 'definitively valid;' that is. it ceased to be defeasible, and
the estate was no longer liable to be divested, except by proceedings for breach
of its other conditions. Besides, it was the duty of the governor. and not of
the grantee. to submit to the assem bly grants issued by him for their appro
bation. His neglect in this respect suspended the definitive validity, as it was
termed, of the grant; that is, it prolonged the liability of the estate to be de
feated by the action of the assembly and of the supreme government thereon,
to which the matter was referred in case the approval of the assembly was
not obtained; and no other consequence followed. His neglect was not per
mitted to operate to divest the grantees of the estate already vested in them.
In many instances ~'ears elapsed before the approval was obtained, although
the grantees were in the mean time in the possession and enjoyment of thjj,
property, and in many instances no approval was had previous to the con
quest."

No action was taken to divest the estate of the grantee u~'1der the
former government. because her grant was not then approved, and the
power of the departmental assembly of course ceased with the cession
of the country. When, therefore, jurisdiction passed from Mexico to
the United States, Catarina Ruiz was invested with full ownership of the
land. She had an absolute title in fee to the entire tract described and
measured off in the proceedings giving her official possession of the prop
erty. HE'r interest in one undivided half of the premises having after
wards passed to Yorba and others, and in the other undivided half tQ
the Murillos, and their claims having been presented to and confirmed
by the board of land commissioners appointed by the United States to
ascertain and settle private land claims in California, and their decrees
of confirmation having become final by the dismissals of the appeals
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therefrom bythe, attorney general, and the surveys of the lands confirmed
having been approved, all controversy between those claimants and the
United States respecting their title to those lands, and the extent and
boundaries thereof, was closed. The decrees were conclusive as to the
character of the title, not only against the United States, but also against
all persons claiming under them by proceedings subsequent; and the
patents of the United States issued thereon were a relinquishment of all
claims or right in the lands or power over them, if any then existed.
Only prior and superior rights of others remained unaffected. Unless,
therefore, the defendants can show that by virtue of the concession made
to the parties through whom they claim under the former government,
or by virtue of the proceedings before the lam? commission, and of the
patents of the United States issued upon its decree, they acquired a right
and title to the demanded premises prior and superior to that conferred
by the grant of Figueroa to Ruiz on the 22d day of May, 1834, the plain
tiff must be adjudged entitled to recover. What, then, was the right or
title, if any, acquired by those defendants under the former government?
To answer this question we turn to the documents produced by them.
The first of these is a petition of one Manuel Rodriguez, dated September
11,1801, to Arrillaga, thell governor of the territory, stating tbat in view
of the repeated petitions through him to that officer in behalf of Lieut.
Don Pablo Grijalva for a place upon which to put his stock and build a
house and corral, and in view of the power by the governor conferred up
on him of passing upon the petitions, he had pointed out to Grijalva the
place Arroyo de Santiago, lying midway between the Missions San Juan
CapIstrano and San Gabriel, about nine leagues from each, stating that
there was not within a great distance any rancheria of natives, and that
neither of the missions claimed any right to it. The petitioner added
that, should the governor make the concession desired, Grijalva might
put upon the place a great number of cattle which he had in the imme
diate neighborhood of :Manuel Kieto, and concluded with the expression
of a hope that the governor would order a title to issue to Grijalva for
the possession of the place within certain distances specified. To this
petition the governor, on the 19th of October, 1801, replied, stating that
Grijalva should apply to him (Rodriguez) for the place, setting forth its
actual condition and the extent of land he desired, and that thereupon
notice should be given to the adjoining proprietors to ascertain whether
any damage would result to them by the concession asked; and that,
this being done, and no objection to the concession being made, he could
issue a decree setting forth the fact that there was no objection, and order
him to be placed in possession, he forwarding everything to the govern
ment for its approval and the issue of a title, adding that this was the
way this kind of business was done for those to whom royal lands were
given, though he did not know whether the government had made any
new provision on this subject. Grijalva, accordingly, on the 8th day of
December, 1801, made application to Rodriguez for the place Arroyo de
Santiago, in order to put his cattle and horses thereon, stating that the
place was situated eight leagues from the Mission San Juan Capistrano,
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and from nine to ten from the Mission of San Gabriel. He also stated the
extent of the land he desired. On the 14th of December following, Rod
riguez directed that notice of the application of Grijalva be given to the
fathers of the Missions San Juan Capistrano and San Gabriel, and to
Manuel Nieto, in order to ascertain whether they would be prejudiced by
granting his petition. The priest of the Mission of San Juan Capistrano
returned that, so long as the applicant did not go beyond the boundaries
of the land he asked, the concession would not prejudice the mission.
It does not appear that any response was obtained from the priests of the·
Mission of San Gabriel, or that any grant was made upon the petition,.
or that any further action was had upon it.

lt appears, however, that in 1809 one Antonio Yorba claimed that he
had been a partner with Grijalva, and was interested with him in his
application for the place upon which to put stock and build a house. In
November of that year he accordingly presented, through his son, a pe
tition to the governor of the territory referring to the petition of Grijalva,
and stating that he had heard that Grijalva, who had since died, had
not ins~rted his name in the application, notwithstanding their partner
ship; that since Grijalva's death he had agreed with one Juan Peralta
to live upon the plaee, and, with one of the sons of the petitioner, take
care of the cattle and horses that were upon it, being about 300 head of
each kind. In consideration of these facts, and the large family he had,
he requested the governor to makea concession of the place of Santiago
to him, that the neighbors of Peralta and himself might be profitable to
both. This petition the governor forwarded to Lieut. Don Francisco
Maria Ruiz, at San Diego, who, on the 20th day of April, 1810, reported
that the petition of Grijalva could not be found in the archives of the
presidio there, and that he had inquired for it without. success of the
widow of Grijalva; that sbe stated that she had heard her deceased hus
band say he had presented it in his own name; but, notwithstanding,it
was ber wish that Antonio Yorba, with bis children and her nephew,
one Pablo Peralta, should remain on the rancbo, in order that they might
take care of the stock and crops for the support of their families. On
this report the governor made an order on the 1st day of July, 1810, in
which he stated that there was no objection on his part to the concession
solicited, upon the terms expressed by the petitioner, and for that pur
pose be directed tbat the commandant of the presidio of San Diego sbould
take tbe necessary steps to notify tbe adjoining land-owners to ascertain
wbether or not the concession would be detrimental to them, and, in case
no detriment would result to them, that the petitioner should be placed
in possession. No further proceedings appear to have been bad upon this
application. It is not shown tbat any notification to the adjoining pro
prietors was made, or that any information was obtained of their opinion
whether such a concession would be detrimental to them or not. So far
as the evidence before us discloses. the efforts of the petitioner ended
with this report, and no further action upon it was taken by the gov
ernor of the territory. It is too plain for argument that no title passed
from the governor by virtue of the documents produced. It is true tbe
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petitioner was subsequently in possession of the premises, but he does
not produce, nor is there found anywhere in the archives, any documents
showing that any authority was given for him to occupy them. But,
even if the possession was taken by permission of the governor or other
.authorities, no inference of a grant of title can be drawn from it. Some
formal proceedings were necessary under the Spanish government to pass
title to any portion of the public domain out of the crown to the subject.
The population at that time in the country was very sparse, and there
were vast quantities of vacant land. "Where one occupied such land for
his cattle, very little complaint was likely to be made touching his au
thority; but, be that as it may, nothing is shown by the documents con
ferring even an equitable right upon the petitioner Yorba, or upon Pe
ralta. It is plain, therefore, that neither of those parties, or any parties
claiming through them, had any interest in the property in controversy
under the former government which would have given them a standing
in a court of justice to call in question the right of Catarina Ruiz by her
grant of May 22,1834. Their interest was, at best, only such an equity
:as arises in favor of parties who had long been in the occupation of pub
lic land, with the silent acquiescence of the government, from the possi
ble improvement they may have made upon it. To such parties the
government might well have extended a preference in the purchase or
donation of the lands when it concluded to dispose of them. But mere
possession of any portion of the public domain, under an instrument
which did not purport to transfer the property, did not create, under the
,Spanish law, a title in the possessor which would enable him to hold the
property against the crown; nor did such possession, however long con
tinued, create any title against the Mexican government. Nieto v. Car
penter, 21 Cal. 455, 489. It follows that whatever title the heirs of
Yorba and Peralta possessed in the lands in controversy, which passed
to the defendants, was acquired by their proceedings before the board of
land commissioners, and the patent of the United States issued upon its
decree. The petition of the heirs to the board set forth that they claimed
in fee-simple the tract of land known by the name of "Santiago," con
taining about 10 square leagues, by virtue of a concession to their an
cestors by Arrillaga, governor of California, bearing date of July 1,1810.
The concession thus alleged was no other than the order of that date upon
which we have already commented, and which did not, in itself, convey
any interest in the lands solicited, and was not followed by any proceed
ing which purported to have that effect, even if it were clear that go\'
·ernors of the province under the Spanish crown possessed any authority
to alienate portions of the public domain. The board of commissioners
treated the document, however, as a grant of the land, or at least as cre
ating, in connection with the possession of their ancestors, an equitable
right to it, and accordingly, by its decree of July 10, 1855, confirmed
their claim. An appeal to the district court of the United States was,
on the 8th day of June, 1857, dismissed, the government suggesting
that it did not intend to further prosecute it, and the decree of the board
thus became final. The decree did not, however, change the character
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of the title of the claimants; it simply determined that it was valid, and
entitled to recognition and perfection by a survey and patent. When
the latter was afterwards issued, on the 21st day of December, 1883,
whatever title to the land was in the United States passed to the pat
entees; but, if no title was then in them, none, of course, passed. That
nOne was in them at that date is clear from what has already been said
with respect to the title of the Las Bolsas, claimed under the grant of
Catarina Ruiz. The claim of Ramon Yorba and others to an undivided
half of that rancho having been finally confirmed, the survey of that land
having been made and approved, and a patent for such undivided half
having been issued to the claimants on the 19th day of June, 1874, and
the claim of the Murillos to the other undivided half also having been
finally confirmed, and the same having also been approved, and a patent
for that undivided half having been issued to the claimants on the 27th
day of August, 1877, there was no interest or title in the premises sur
veyed and patented remaining in the United States which they could con
vey by any subsequent patent. However conclusive against the United
States, and parties claiming under them by title subsequent, a patent
may be, it in no respect impairs the right of a previous patentee to con
test the title upon which the subsequent patent has been issued for the
same premises. Every patent issued upon a confirmed claim under the
act of March 3,1851, in terms declares that it shall not affect the rights
of third parties; that is, those who have a standing to contest the pre
tensions of the patentee had no pat€Dt been issued.

It follows that the question as to the correctness or the survey of the
Balsas tract, approved by the United States district court and by the offi
cers of the land department, which was much discussed by counsel, is
of no practical consequence in the ease. The patents under which the
plaintiff claims, covering the premises in controversy, passed all the title
which the United States then possessed therein; and, until those patents
are set aside, the subsequent patent under which the defendants claim
can pass no title which can be considered in this action. The issues in
the case will therefore be found for the plaintiff, and judgment for the
possession of the demanded premises entered thereon, with costs.
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FISHER et al. v. l\fOOG et al.1

(Circuit Court, S. n. Alabama. August 28,1889.)

665

1. FRAT:DUl,ENT CONVEYANOES-AoTIONS TO SET ASIDE-BT.:RDEN OF PROOF.
Where the allegation of the complaint in a snit to set aside conveyances as

in fraud of creditors, that the grantor is and was at the time of the convey
ances indebted to complainants, is not denied. the burden of showing a con
sideration. not materially inadequate, is on the grantees.

2. SA:,>tE-TRANSAOTIONS BETWEE~ RELATIONS,
Vvhere such grantees are the half- brother and the son-in-law of the grantor,

a clearer, fuller measure of proof is required than if the transactions had been
between strangers.

3. SA:'>IE.
In such case, where the only evidence on which defendants' witnesses are

agreed is that the consideration mentioned in the deeds, i .. e.• a precedent in
debtedness, is the true one, and that the grantor has retamed control of, the
property ever since the execution of the deeds, and the evidence as to when,
where. and how the indehtedness was created is irreconcilably inconsistent
and conflicting, it is insufficient to show that defendants were bona fide pur
chasers.

4. SAME-EsTOPPEl,.
As defendants claim under a deed from the debtor, they are estopped to

deny his title and to allege that complainants were thus not injured by the
conveyances.

5. SA:'IE-PLEADING-EQUITY.
The bill charged that a conveyance to one of the defendants for a re

cited consideration of a certain sum was made to defraud creditors; that the
grantor did not owe such sum, or near it; and that the defendant held the
property as security or for the benefit of the grantor. and prayed that the con
veyance be set aside, the property sold, and out of the proceeds the defend
ant's claim be paid and the balance applied on complainants' debts, or. if the
conveyance was voluntary. that it might be declared void and the entire pro
ceeds applied to complainants' debts. Held that relief might be granted under
either the special or general prayer, as, though such special prayer was in the
alternative, it was certain in its terms.

6. EQUITY PLEADING-WAIVER OF OATH.
Where an original bill. by its foot-note, waives oath as to all defendants,

and another defendant is brought in by amendment, and instead of a new
foot-note the original foot-note is amended by naming him as defendant, his
oath is waived.

In Equity.
Bill by Fisher, Parker & Co. and others to set aside two conveyances

malle by Bernard Moog, one to his half-brother Aaron Moog and one to
his son-in-law Isadore Strauss, as made in fraud of creditors.

Overall &: Bestor and Pillans, Torrey &: Hanaw, for complainants.
G. L. &: H. T. Smith, R. H. Clarke, and G. B. Clark, for sundry de

fendants.

TOULMIN, J. A conveyance of property as against the existing cred
itors of the grantor cannot be supported unless shown to have been
founded on an adequate and valuable consideration, and when between

1 Reported by P. J. Hamilton, of the Mobile, Ala., bar.
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the grantee and an existing creditor a controversy arises as to the valid-
ity of the conveyance, the onus of proving that it was founded on an ade
quate and valuable consideration is cast on the grantee. The recital of
a consideration in the conveyance is not evidence against the creditor.
Hubbard v. Allen, 59 Ala. 283; Harrell v. Mitchell, 61 Ala. 270; Zclniclcer
v. Brigham, 74 Ala. 598; Buchanan v. Buchanan, 72 Ala. 55; Owens v.
Hobbie, 82 Ala. 466, 3 South. Rep. 145; Wedgworth v. lVedgworth, 84
Ala. 274,4 South. Rep. 149; Walton v. Atkinsun, 84 Ala. 592,4 South.
Rep. 681. The relationship of the grantor and grantee, the pendency
or apprehension of suits on pecuniary debts or liabilities then existing,
are circumstances from which unfavorable presumptions are drawn, and
which call for evidence of a full and valuable consideration, and the bur
den rests on the grantee to repel these presumptions, and the sufficiency
of the proof of a consideration must depend on the relations existing be
tween the parties, the circumstances surrounding them when the trans
action was entered into, and their subsequent conduct in reference to it.
Clearer and more convincing proof will be required if these are calculated
to excite a just suspicion of the fairness of the transaction. Say the
courts:

"Transactions between parties liE'arly related by affinity or consanguinity
are je,ilously watched in a court of equity, and should be closely scrutinized.
'1Vhenever such relationship exists, al1lI the rights of creditors are iuvolved,
clearer, tuller proof mnst be given of an adeqnate and valuable consideration
and of the good faith of the grantee than would be required of a stranger."
Authorities cited supra, and Bump, Fraud. Conv. 54; Lipscomb v. ~McClellan,
72 Ala. 151; Gordon v. llfcIlwain, 82 Ala. 251,2 South. Hep. 671; Pollak v.
/:Searcy, 84 Ala. 259,4 South. Uep. 137.

There is in this case no denial of the fact that Bernard Moog was and
is indebted to the complainants, as is set out in the bill of complaint;
nor is it denied that such indebtedness existed before and at the time he
made the conveyances to his halt~br()therAaron Moog and to his son-in
law Isadore Strauss, whose validity is assailed in the bill. It is shown,
then, that the complainants are creditors who could be hindered or de
layed by said conveyances. These undisputed j~lcts place on said Aaron
:Moog and Isadore Strauss the burden of proving a consideration for their
deeds, and not materially disproportionate to the value of the land con
veyed to them, and, the conveyances being frmu the ha1f~brother in the
one instance and the father-in-law in the other, a clearer and fuller meas
ure of proof is required than if the transactions had been between stran
gers. The considrration attempted to be proved in support of the con
veyances in question is not the payment of money to the grantor, but
the extinguishment of an indebtedness owing by him as surviving part
ner of A. & B. Moog to the grantees.

Counsel for defendant Aaron Moog contends that, as his answer which
denief; the allegations of the bill is sworn to, it is evidence, and can only
be overcome by the testimony of two witnesses, or that of one witness
with corroborating circumstances, and that as no such proof has been
made by complainants the bill must be dismissed as to him. Aaron
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Moog is made a defendant by an amendment to the original bill, and
the contention is that there is no foot-note to the amendment waiving
-oath to his answer. The original bill, in its foot-note, waived oath as
to all defendants, and in the amendment which brought in Aaron Moog,
instead of a new foot-note, the foot-note to the original bill was amended
by naming him as one of the defendants, and stating what part of the
bill he was required to answer. So the amended foot-note covered him,
.and his answer is not evidence, oath thereto having been waived. An
amendment of a bill, when properly allowed, takes effect as of the filing
,of the original bill, (Jonesv. McPhill'ips, 82 Ala. 102, 2 South. Rep. 468;
1 Brick. Dig: p. 705, § 953;) and the foot-note is apart of the bill, and
any alteration in or addition to such note after the bill is filed shall be
treated as an amendment to the bill, (Amended Rules 41, 42, Equity
Rules ofUnited States Circuit Court.)

Again, it is contended in argument by counsel for defendants that the
title to the property conveyed to Aaron Moog, and a part of that con
veyed to Isadore Strauss by Bernard Moog, as appears from deeds at
tached to Strauss' deposition, stood in the name of A. & B. Moog, and
some part of it in the name of A. Moog, and that as it does not appeal'
from the evidence that the partnership debts of A. & B. Moog have
been paid, such property is not subject to B. Moog's debts, and no in
jury, therefore, is shown by complainants; that fraud and injury must
concur to entitle complainants to relief. It appears that A. & B. Moog
was a partnership, which was dissolved by the death of A. Moog about
,a year before B. Moog failed in business, and made the conveyances to
Aaron Moog and Isadore Strauss. The bill is filed to set aside these
-conveyances, on the alleged ground that they were made to hinder, delay,
and defraud his creditors. The answers do not set up any want of title
in B. Moog, or that there were any partneri'hip debts of A. & B. Moog
,other than those of said Aaron Moog and Isadore Strauss. Can an issue
be raised in argument that is not presented by the pleadings? There is,
however, oral proof in the cause that B. Moog acquired the title of A.
Moog to said property by will. It is true, it is not competent to prove
wills in this way, but no objection was made to this oral proof, (testi
mony of Isadore Strauss.) But are not Aaron Moog and Isadore Strauss
estopped from denying or raising any question as to B. Moog's title? It
is under the deed of B. Moog and wife that they claim to hold the prop
erty. It is his title that they have. It is his title that complainants
seek to subject to their debts, and to do so they ask that his convey
ances be set aside. If the complainants have otherwise made out their
case, they are, in my opinion, entitled to condemn, to the satisfaction of
their debts, whatever of interest or title B. Moog had in the property so
conveyed. Both conveyances were executed on January 10, 1885.

The defendants' counsel further contends that "on account ot' the nat
ure of the special prayer" of the bill no relief can be granted against
Isarlore Strauss under it; that it is in the alternative and uncertain in
its terms; and that under the general prayer no relief can be granted, be
cause it would be repugnant to and inconsistent with the special prayer.
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The special prayer is in the alternative, but it is, under the allegations
of the bill, certain in its terms. But if it were so uncertain that no re
lief could be granted under it, I think the prayer for general relief is
sufficient to entitle the complainants on the hearing to such relief as the
facts of the case may require. 1 Brick. Dig. p. 704; § 928. It is true
that under the general prayer no relief can be granted which is distinct
from and independent of that specially prayed for, except when the bill
is filed in a double aspect. 1 Brick. Dig. p. 704, §§ 938, 939. But it
is certainly permissible for a complainant to aver in his bill that either
one or the other of two alternative statements is true. Shields v. Bar
row, 17 How. 130-144; Story, Eq. PI. § 254; Thomason v. Smithson, 7
Port. (Ala.) 144; Strange v. Watson, 11 Ala. 324; Simmons v. Williams,
27 Ala. 507. The bill in this case contains such alternative statements.
The bill charges that the conveyance to Isadore Strauss for the recited
consideration of $3,093 was fictitious and simulated, and was made to
hinder, delay, and defraud the creditors of B. Moog. It also charges
that Moog did not owe said sum, or anything near it, and that Strauss
holds the property as a security for his debt, or for the benefit of Moog,
having acquired it without consideration, and, whichever it may be,
the special prayer is that the conveyance be set aside, and that the prop
erty be sold by decree of the court, and out of the proceeds to pay said
Strauss anything which really may be due him, if anything, and the
balance to be applied on the debts of complainants; or, if said convey
ance be found entirely without consideration, but fictitious and simu
lated, that the same may be declared fraudulent and void, and the whole
of the proceeds of said sale may be applied to the debts of complain
ants. My opinion is that relief lllay be granted complainants under
either the special or general prayer.

1. Has Aaron Moog proved the consideration of the deed to him with
that measure of proof which is required in such cases? His witnesses
are himself, said Bernard Moog, and slLid Isadore Strauss. All of them
testify that the consideration of the deed to him was an indebtedness of
A. & B. Moog to him of $7,500, with interest from January 5, 1883,
which they say was evidenced by a due-bill of $7,500 of that date, and
which Aaron says he surrendered to Bernard at the time the deed was
made to him. There are, however, many inconsistencies and irrecon
cilable statements and circumstances connected with Aaron Moog's claim.
He testifies that the money was given to A. & B. Moog from time to
time, and that he entered an account of the several sums so given them
in his own ledger up to 1880, and that they were charged to his indi
vidual account in his firm (Moog & Weil) books; that they were doing
a grocery business in }lobile at the time. He says he kept no account
of moneys he let A. & B. Moog have after that time but what he kept
in a pocket memorandum book, which he exhibits and offers in evi
dence; says he made each of the entries in it at the date he let them
have the several sums of money. The books of Moog & Weil were not
produced. But the memorandum book shows these entries written in
pencil, and fresh in appearance, viz.:



1878.
Dec. 3. Cash,

3.
4.
4.

1879.
Jan. 1.

10.
10.

Oct. 25.
Aug'. 4-80.
Jan. 5-83. Interest,

Cash same day.

Due-bill for it.
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A. & B. Moog.

Total,

669

425 00
1,553 10

360 69
184 20

949 00
100 00
125 00
125 00
665 19
975 00

2,221 57

7,50000

An addition of the several items of cash as shown by this book, with
the interest as charged therein, aggregates $7,684.35, and not $7,500,
and if interest was calculated on each item of cash from the date it is
claimed to have been loaned it would, with the principal, amount to
more than $8,000. He says he had no arrangement about the interest
A. & B. Moog were to pay. The deed recites the indebtedness paid
thereby as a certain due-bill made by the former firm of A. & B. Moog
on the 5th January, 1883, for $7,500, with interest from date. Aaron
says he knew B. Moog was sued in a number of cases at the time he got
the deed. He further testifies that he was in business in Montgomery,
Ala., and failed therein 1874 or 1875, and settled with his creditors at
40 cents on the dollar. He again went in business there, and continued
for about a year; then came to Mobile in 1876, or 1877, and went in
business with Weil in 1877 or 1878. They had a capital of $3,000 to
$5,000. Yet he was able to take out of this business on his individual
account, according to his statement, in December, 1878, and in January,
1879, as much as $3,697.59, to loan to A. & B. Moog. It will be ob
served that there is but one item of cash charged on his memorandum
book subsequent to August, 1880, and that was on January 5, 1883, and
Aaron says the money came out of his business. Aaron further testi
fies that his brother Bernard has had control of the property and rented
it; that Bernard collected the rent for him on a part of the property,
and always turned it over to him and accounted for it; that he knew the
property was insured, but did not know in what company it was in
bured, the amount of insurance, or the amount of premium paid; that
Bernard paid the expenses and accounted to him for balance of rent.
He could not say exactly when he received the last rent, or how much
rent he had received altogether from the property. He never saw the
notes the tenant gave for the rent. His brother got them, colleded
them, and settled with him. The other property covered by his deed
was under a prior mortgage to the Mobile Savings Bank, and from this
he got no rent. It was managed by the bank, and he had nothing to
do with it. Bernard Moog testifies that he owed Aaron Moog on Janu-
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ary 10, 1885, $7,500, due-bill for money borrowed from him by A. &
B. Moog in 1882 and 1883, as they would need it. He says that the
conveyances to him and Isadore Strauss "were.made by A. & B. Moog's
books. We looked at A. & B. Moog's books." This is all of his tes
timony on that subject. He says; however, that Aaron Moog has never
got l111y benefit from the property; that he (Bernard) collected some rent
at one time.. He was hard"up and colleCted two months' rent, and gave
it to his son; .collected it for Aaron Moog, and Aaron allowed him to use
it, and he gave it to his son. He says this was the property covered
by the mortgage to the bank, and that he collected this rent with the
consent of the bank. He says nothing about the other property in
duded'in the deed to Aaron. Isadore Strauss testifies that A. & B.
Moog owed Aaron Moog $7,500 money, which he deposited with them
in 1883. He was book-keeper for A. & B. Moog at that time. . He says
Aaron brought the money with him from Montgomery.

2. Has Isadore Strauss proved the consideration of the deed to him by
that clear and convincing proof required against creditors whose debts
and rights are established? Bernard Moog testifies that the conveyance
was to pay an indebtedness to Strauss of" thirty-one hundred and some
(ldd dollars," which A. & B. Moog owed him and which arose in this
way: That Strauss was their book-keeper, and got a salary of $150 a
month, and whenever he had money he would loan it to A. & B. Moog
as they would need it; that when he would have $100 he would let them
have it and give himself credit for it; that it appears from A. & B.Moog's
books of the property he conveyed to Strauss one piece was a brick house,
and he believes he gave him two-fifths of this; that Strauss subsequently
.sold and conveyed this house to his (Bernard ::\'Ioog's) wife; that she paid
him mostly in cash, and gave him her note for $.530, which she paid
last summer to her daughter, Strauss' wife. He further testifies that he
has managed and controlled the property conveyed to Strauss; that the
state and county taxes have not been paid on it, and the city taxes were
-only paid by him a short time ago. The house was partially burned a
few months ago, and when he undertook to collect the insurance money
a garnishment was levied on it for the city taxes, and he had to pay
them before he could get any of the money. Isadore Strauss, in his
answer, says that he loaned A. & B. Moog $1,800 in December, 1875;
that the interest to January 10, 1885, was $1,310, and their indebted
ness to him on that day was $3,110, which was the consideration for the
deed of that date; that they owed him about $2,800 for unpaid salary
for services for several years. But he claims nothing on account of salary
so due him. In his deposition he says that they owed him $3,114 for
money loaned, including interest on same; that on December 10, 1875,
he loaned them $1,810, for which they agreed to pay him 8 per cent.
interest per annum. This was the only cash loaned them. He testifies
that A. & B. Moog owe him a small amount for salary, which was not
settled by the conveyance. He does not exactly remember how much
they owe him. He further testifies that he brought the money he loaned
them with him from Montgomery, whence he came in 1875, and at the
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time he was employed by them. He was then 18 years of age. He says
he received a salary of $100 a month, and latterly $125 a month; that
in 1881 he married Bernard Moog's daughter, rented a house at $18 a
month, and lived economically. Just after said Moog's failure in 1885
he removed from Mobile to Texas, where he now resides. He testifies
that Bernard Moog has had charge and control of the property conveyed
to him; collected the rents, paid the insurance and taxes out of the rents,
and remitted the balance to him. He says the taxes were paid out of
the rents. He further testifies that he sold the two-fifths interest in the'
brick house to the wife of Bernard Moog for $1,200. The money was
paid partly in cash and partly in board due her for his family; that no
part of it was on time. Six hundred and twenty dollarfl was paid cash,
and the balance was due for board. The books of A. & n. Moog having
been produced on an order of the court, on examination of such )Jarts
of them as were introduced in evidence, they show no credits to Aaron
Moog of the amounts or dates as testified to by either of the witnesses.
They do show that at the time these witnesses say A. & B. Moog owed
Aaron Moog a large amount of money the latter's firm of Moog & Weil
were borrowing money from A. & B. ::\Ioog. So far as the books in evi
dence show, Aaron Moog's name appears but once in full on them, and
that account shows debits and credits, including both cash and mer
chandise. Under date of April 2, 1880, it shows a balance due him of
$2,606.26. Subsequent to this we find many transactions with and
loans to "A. Moog" and to "A. l\1." But Aaron says he was not the
man; that there is another A. Moog, who lives in Montgomery, and it
must have been him. The books produced, however, show no such
transactions either with Aaron Moog or Isadore Strauss as the witnesses
have testified to, although B. Moog says the conveyances were made by
and out of A. & B. Moog's books. It will be observed that Aaron ?lIoog
claims to have loaned A. & B. Moog large sums of money at different
times during a period of three or four years without any arrangement
with them about paying interest, and without ever charging any interest
on such loans until after the expiration of four years from the first loan
and about two and a half years from the last, when it is claimed a due
bill was given for the amount. But it does not appear from what time
the interest was calculated, or on what particular sum or sums, or the
rate charged. It will be observed that at the time he claims to have
been lending money to A. & B. :Moog the latter were lending money to
his firm of Moog & \Veil, and also to "A. Moog" and to "A. 1\1." (The
last may have been the A. Moog at Montgomery.) It will further be
observed that the evidence as to the time the money was loaned by Aaron
to A. & B. Moog, and where he got it, and of the circumstances under
which it was loaned, is inconsistent and conflicting. The same observa
tions may be made in regard to the claim of Isadore Strauss. Among
other things it appears that during the nine years A. & B. Moog had his
money they never paid him any interest on it, and it does not appear
that. he was ever credited with it on their books, although he says they
agreed to pay him 8 per cent. interest per annum.
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There are two material facts in this case on which the witnesses for the
defense are agreed, namely, that the consideration recited in the deeds
is the true consideration for them, and that Bernard Moog has had charge
and control of the property covered by the deeds ever since their execu
tion. On all other material points there is a hopeless inconsistency in
the testimony. The irreconcilable inconsistencies and conflicts which
appear in the evidence "materially impair the weight of the evidence as
to the existence and validity of the indebtedness" claimed by these de
fendants. As was said by the court in one of the Alabama cases cited:

"The money may have been really loaned; we will not say it was not, but,
when the connection between the parties and all the cireumstances are con
sidered, the bonajides of the consideration of the sale should be shown by
clearer and more convincing proof against creditors whose debts and rights
are established."

The circumstances shown "intensify the equitable rule that in trans
actions such as these between near relations fuller and more convincing
proof of consideration and good faith must be made than if it had been
between strangers."

I think the evidence in this case too unsatisfactory to establish the
fact of bona fide purchases. The motion to dismiss the bill is denied,
and a decree will be rendered granting to the complainants the relief they
pray,-to have the conveyances to defendants Aaron Moog and Isadore
Strauss set aside as fraudulent and void, and to have the interest of Ber
nard Moog in the property therein described sold for tta satisfaction of
complainants' debts.

The clerk will take an account and report to the court the amounts
due the complainants, respectively, with interest computed to the coming
in of the report.

BROUGHTON v. MCGREW.

(Oircuit Oourt, n. Indiana. June 9, 1889.)

1. LIBEL AND SI,ANDER-WORDS ACTIONAJ.lI,E PER SE.
In order that a eharge of drunkenness may be actionable it is necessary to

couple it with some business in which drunl{enness is a disqualificatIOn.
2. SAME-BuUDEN OF PROOF.

In actions for slander the burden of proof is upon the plaintiff to show that
the essential words were uttered as averred in the complaint.

3. SAME-PRESUMPTION.
Plaintiff need not, in the first instance, offer proof that the words, if ut·

tered, were false, but may rely upon the presumption of his good character.
4. SA:\lE-MALICE.

Where the words are shown to have been uttered without justification mal-
ice is inferred. .

5. SAME-PRIVILEGED COMMUNICATIONS.
Statements made before a meeting of the stockholders of a railroad com·

pany by a member, attributing drunkenness and incapacity to one of the
officials, are privileged if made in good faith.
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6. SAME., ,
Thefact that attorneys of the company, not stockholders, were present at

the meeting. at the request of the president and some of the stockholders,
does not tal,e away the privilege.

7. SAME.
But if such words were spoken to the attorneys, or to other persons not

entitled .to hear them, and were not addressed to the stockholders' meeting,
they are actionable.

8. SAME.
The question whether the charge was uttered to influence the election of

directors is immaterial.
9. SAME-REPETITION OF SLANDER.

Words repeated to persons who have previously heard them under circum
stances making them privileged are not actionable.

10. SA~rE-DAMAGES.

Compensatory damages only may be assessed unless there is such clear
want of ground for uttering the words as warrants an inference of ill-will or
hatred.

11. SAME.
The circumstances under which the words were spoken, the persons to

whom spokeu, the character of the person making the charge, and the injury
to the character of the person assailed, together with the effect upon his busi
ness, are the elements to be considered in assessing damages.

At Law. Action for slander by Frederick Broughton against William
McGrew.

James S. Frazer, Robert C. Bell, and Samuel L. Morris, for plaintiff.
R. S. Taylor, for defendant.

WOODS, J., (charging jury.) The action is by the plaintiff, Broughton,
against the defendant, lYIcGrew, for slander. It is charged in substance
that the plaintiff was an employe of the Chicago & Atlantic Railroad, as
general manager and assistant vice-president, and that the defendant,
intending to injure him in that employment, maliciously uttered of him
certain slanderous words. Omitting the explanatory phrases in the
pleadings, and reading directly, it is charged that th8 defendant said
of the plaintiff' "He has been drunk frequently, and you can't expect
his subordinates to remain sober when he furnishes them such an exam
pk." That is one set of words. Another set: "He went over the road
in his car, and there are people here who can tell you what condition
he was in. I think the road-master was with him, but I am not sure.
He was drunk, and staggerf;d. .He has been drunk in his office, and
damning the patrons of the road." These are the words charged in
the first paragraph of the complaint. In the second paragraph of the
complaint, after reciting the employment of the plaintiff, it is charged
that the defendant spoke of him these words: ,. It is generally reported
that Broughton is under the influence of liquor half his time. I am
reliably informed that he is unfit to do business." These last words, in
themselves, contain nothing actionable. They have significance only in
connection with the previous words, which are the gist of this paragraph
of the complaint, namely, "that Broughton is under the influence of
liquor l:;Jalf his tim~." That is the essence of the charge in this count.

Now, it is not actionable, or slanderous, in the sense of the law, tp
v.39J!'.no.13-43 .
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charge a man generally with being drunk, or being in the habit of getting
drunk, or having been drunk. In order that such a charge be actionable
it is necessary to couple it with some business in which drunkenness is
a disqualification, or tends to constitute incapacity; that is to say, some
business in respect to which the charge of drunkenness would tend to
injure the party.

The burden of proof is upon the plaintiff to make out his ease as he
has allE'ged it to be. He must show that the defendant spoke of him in
relation to his employment in the management of the railroad the wordf',
or a substantial and essentilLl part of the words, charged, and as charged.
It is not necessary that the proof shall show that every word in the sen
tence was utteredjust as averred, but it must be shown that the essential
words were uttered. The words necessary to convey the meaning alleged
must be shown to have been uttered as charged. It is not enough to
show that fragmentary parts of sentences or words taken from different
sentences uttered by the defendant, if put together, would support the
allegation. It must appear that the defelJ,dant used sentences contain
ing substantially the same words as are charged in the complaint.

It is not necessary that the complainant shall, in the first instance,
offer any proof bearing directly on his previous good character, or proof
that the words, if uttered, were false. He can rely, in the first instance,
upon the presumption of good character, without offering proof on the
subject. 'When he has made proof that the words were uttered as charged,
the jury will presume that they were false unless proof to the contrary is
introduced. While the burden is upon the plaintiff to make out his case
as charged, with proof, he is helpell out in this respect by the presump
tion, and is under no necessity to offer direct proof upon the subject.

It is also alleged that the words were maliciously uttered. Malice,
too, may be presumed without direct proof. If one has nttered slander
ous words of another, and the proof shows tha.t they Were spoken on an
unjustifiable occasion, malice maybe inferred. Malice does not neces
sarily mean actual ill will or hate. The law presumes a wrongful inten
tion where the words are shown to have been uttered without justification.

Now, in defense, the defendant has put upon paper a general denial
of the complaint, denying that he uttered the words,' and also two affirm
ative defenses, which, however, do not seem to be essentially different.
In one it is alleged substantially that on the 3d day of September,
1885, there wa's a meeting of the stockholders of the railroad company
on whose road the plaintiff was employed; that they met for the pur
pose of electing directors and for the doing of other business; that the
president of the company and directors and stockholders were present,
and that the words charged, if uttered at all, were spoken at that meet
ing, and were therefore privileged communications, and not actionable;
that he had the right at the stockholders' meeting, in the presence of the
stockholders and board of directors and the president of the road, to
bring these matters to their attention. It is averred that he had been
informed beforehand in respect to the subject in such way as to create
in his mind a belief, and that in fact he did believe, that the plaintiff
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was in the hab.it of gettiil~ drunk, and bad ridden over the ,road in his
car in a drunken condition; and that, if he did utter the words alleged,
it was done on that occasion.

The second affirmative defense contains a further statement to the
effect that Mr. Jewett, president of the road, was present, and made in
quiries of the defendant in respect to his objections to the management
of the road, and that what he said was in response to these inquiries by
the president at this meeting of the board of directors; and was therefore
privileged.

The question for you first to consider in logical order is, were the
words uttered as charged, or any set of the words? There are three or
four different sentences in the complaint which McGrew is charged with
having spoken in relation to the plaintiff in connection with his office as
manager of the railroad. Has it been proven to your satisfaction that
McGrew did utter anyone of lhose sentences substantially in the words
stated in the complaint? If so, the plaintiff is entitled to recover, unless
some matter of defense is established. Now, all questions of fact are for
the jury, and this question of the utterance of words as much as .any
other. So, too, in respect to the credibility of witnesses, and the weight
to be given to their testimony. I have noticed in. the progress of the
argument that counsel have given you their opinions; have told you
about their acquaintance with the witnesses; and that they knew them
to be good men or bad men, or the like. All this was out of the proper
line of argument. Counsel have no more right in the course of argu
ment to speak of things not proven in respect to the charaet.er of a wit
ness in the. case than they have to state any other fact 110t in evidence.
It is for you to judge, in the light of all the circumstances, of the force
of the testimony before you, whether in depositions or delivered orally.
If the witness was before you, you have the benefit of having seen
what kind of a man he is, and can make your estimate of him accord
ingly. I shall not attempt to review the evidence upon the question
whether the speaking of any of the words, or any set of the words charged,
has been sufficiently proven. If the preponderance of the evidence fairly
satisfies you that the words were uttered as charged the plaintiff will be
entitled to your verdict unless the words were privileged; and that leads
to the inquiry whether the words, if spoken, were privileged 01' not. It
is right under some circumstances to utter words which otherwise would
be slanderous, the words being privileged by reason of the circumstances
under which they are uttered. The particular privilege set up in this
case is that the defendant himself was a stockholder in this railroad
company; that there was a meeting of stockholder&, and that at this
meeting, if at all, he uttered the words chargf3d. It appears in the evi
dence, without dispute, that the president of the road was present at the
meeting and some of the directors at least and a number of attorneys.
I believe it is shown that two of these attorneys were not stockholders.
Whether they were in the room at the time the meeting was in progress.
and when Mr. McGrew made whatever statements he did make in the
course of the meeting, is a matter of fact for you. I will say, however,
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that at such a meeting as that is shown to have been, McGrew, or any
party interested in the railroad, had a right-":it was his privilege-to
communicate to the president of the road and to the directors and every
stockholder present whatever he knew, or had reason to believe, and did
in fact believe, in respect to the management of the road or the conduct
of any Mits employes; and if Mr. McGrew did use, in that meeting,
the words charged, or any of them; and if upon inforniation that he had
received, either from others or by his own observation, or from both
sources, he believed that the statement which he made was true,-then
the fact that it was made in that meeting would constitute the communi
cation one of privilege, and not actionable.

The suggestion is made that the presence of parties who were not
stockholders destroys this privilege. So far as I have observed, the evi
dence does not reveal the presence of any who were not stockholders, ex
cept two or three attorneys who have been witnesses. The testimony
shows that these gentlemen were present at the instance and request of
the officers of the road,-of the president, at least, and possibly of some
of the directors. There has been some criticism upon these attorneys for
being present. I make no comment upon that.· It is aside from any
thing I need instruct you about, and is left to your own judgment. I
do say that these gentlemen, who were in the employment of the com
pany as attorneys, being thus present at the request of the president of
the road, their presence did not take away from Mr. McGrew, or any
other director present, the right to make communications of the kind in
question, directly to the board, or to the president or to the stockhold
ers assembled there. Their presence in that manner did not affect the
privilege or right of a stockholder to criticise the management of the
road or the conduct of employes.

Something has been said to the effect that the election of directors was
over when the words were spoken, and therefore they could not have been
uttered with a view of affecting the election. The privilege, however, in
such a case,does not depend upon the fact that the election had or had
not been held. The president was there, and some of the directors, and
the privilege might well and properly be exercised after the choice of the
new board, in order to indicate what reforms ought to be accomplished
in the management; and it is not material whether or not the defendant
had tried to get a new board of directors. That· fact would not affect
the right of any officers remaining or coming in control to make the nec
essary investigation and correction, if there were such evils prevailing as
stated in the words complained of; so that the question whether the elec
tion had taken place is not material to the determination of this question
of privilege. If the utterance was to the people who had the manage
ment of the road, or some of them, and in the presence of others who
were interested in it, and who were called to participate in that meeting,
it was privileged, no matter to what stage the business had reached.

But a question arises which is somewhat different; that is, whether the
meeting had not terminated, and whether the words were uttered to any
who were not entitled to receive them as privileged communications. It
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is claimed on behalf of the plaintiff, and I believe his counsel rest their
case on thatassertion, that the words were not uttered in the room where
the meeting was held, but were spoken outside of the door to attorneys
and to men who were not members of the board, or interested in the
board directly. Now, whether the words were uttered outside of the
door or inside does not determine necessarily whether they were privi
leged or not. There might be a meeting going on where the party would
have the right to utter the words, if he chose to, to those who were inter
ested in the subject, and there he might turn aside to some individual
who was not interested, and utter the words to him without any justifi
cation for so doing; so that whether these men had passed the door or
were still inside the room has little to do with the question. If the
w'rds were really addressed to an individual or individuals having no
interest in the subject, and not to the meeting, nor to others who were
concerned in the management of the road, they Elight be actionable or
slanderous. Now, then, were the words uttered in the hall to Judge
Slick and Mr. Johnson and Mr. Attlebury, and overheard by Mr. Peter
son, slanderous? Strictly speaking, the words so uttered would not be
privileged if then spoken for the first time; but if the same words had
been uttered in the meeting, or words to the same effect, embodying the
charge of drunkenness against Mr. Broughton, so that the accusation be
came known to all present, in a way to be privileged, and then, as the
parties were leaving the room, there was a repetition of the matter· by
Mr. McGrew to men who were present and heard the words first uttered,
I would say that no action ought to be maintained for the repetition of
the words to t' -se who had already heard them when it was proper to
utter them. It was a matter from which it could not be said any damage
could result, because the parties had already heard it; especially if the
second utterance occurred in a discussion between the defendant and
these attorneys, who were controverting his statement made in the meet
ing. In determining, therefore, whether or not the utterance of the words
to these attorneys is an actionable or slanderous utterance it is important
for you to determine whether substantially the same charge had first
been made in the meeting, and to the meeting, in a way to be privileged.
If the charge had not been made to the meeting, and this was a volun
tary utterance by the defendant to these attorneys, then, in my judg
ment, the worels ought not to be held privileged, and I so instruct you;
and you would be entitled to find for the plaintiff on account of what
was thus voluntarily said to the attorneys, whether done inside the door
or outside the door. If the defimdant got the attorneys aside, or hap
pened to be aside with them, and brought up for the first time the charge
against Mr. Broughton, it was a slanderous and unjustifiable charge,
which would support the action; hut if it was a mere repetition, growing
out of a discussion in respect to what he had said in the meeting on the
same subject, then I think the privilege ought to be considered as cover
ing the repetition of the wordl:i, and so instruct you.

Many things have been l:iaid, gentlemen, about other questhns,
wbether the road was in good condition; whether McGrew bad cause for
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seeking a change of management; and whether he was acting in good
faith in regard to the interei:lts. of the road. Much has been said about
getting control of the corporation,or organizing it in the interest of a
scheme. All these things are remote in their bearing. , The question
for. you, first and mainly, is whether McGrew uttered these words about
the plaintiff, and whether he uttered them without justification. He
claims he did it justifiably in discharge of his duty to the board. The
mere fact that he uttered them to the board would not necessarily be a
justification. He must, ofcourse, have done it in good faith. If he
uttered the words to the board, and did, not believe them to be true,
there was for that, of course, no justification.•. If you find he did make
the charge of drunkenness against Broughton llS .alleged, did he do it
in good faith? He has testified, and much proof has been introduced
in respect to the information that he had on,the subject. If he had
been told by creditable men of facts which fairly led him to believe,
and entitled him to believe, there was something wrong in Broughton's
conduct in this respect, he had the right to bring the matter up, and
you may presume he did it in good faith unless the evidence shows the
contrary. Of course, if the evidence convinces you that he did not have
good cause to bring it forward) had not received information that would
warrant a prudent man in bringing such a char~e forward, you will say
he did not act in good faith, and will not give him the benefit of the
privilege to which otherwise he might be entitled. Every presumption
is in favor of good faith if he had information 011 the subject that a rea
sonable man might have acted upon.

If you find for the plaintiff, then the question arises, what damages
will be proper? The action, as I have already explained to you, pro
ceeds upon the theory that the injury has affected the plaintiff in his
business. The mere charge of drunkenness is not an actionable injury,
and is significant in this case, because the injury that you will consider
will have reference to the effect of the slander upon the complainant's
business and his business prospects, not upon his character as an indi
vidual in a community, because in that respect all men are affected alike
by an accusation of drunkenness, and the law does not recognize it as
good cause for an action except when it affects the man in his business
or prospects of business, and therefore the jury, in determining the
amount of damages to be awarded, must revert to that phase of the sub
ject. Damages may be compensatory, and they may be vindictive or
punitive. Punitive or vindictive damages are assessed, if at all, on the
ground of public policy, and not on the ground that the plaintiff has
any right to the money. In ,order to prevent a repetition of a wrong
the jury may assess vindictive damages, in the way of punishment,
which will go to the plaintiff because assessed in his suit, but not on the
theory of compensating him, so much as of punishing the wrong-doer.
Punitive damages, however, are not to be assessed unless the words were
not only wrongful, but were uttered with actual malice on the part of the
defendant; so that, unless the evidence shows to you that the defendant
uttered the words with actual malice, ill will, or hatred towards the
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plaintiff, .orwith such clear wantofground for doing it as to warrant an
inference of ill will or hatred', you will assess only compensatory dam
ages. Compensatory damages are for the purpose of making whole the
plaintiff for the injury done him, for the injury in respect to his busi
ness and business prospects that has actually arisen or is likely to arise,
from the words uttered in the manner and at the time they were spoken.
Of course, there is no fixed standard by which such damages can be
measured. Charact.ers have no price in the market. The extent 'of the
injury must be determined from the evidence. The jury must exercise
sound judgment and discretion.' You have a right to consider all the
circumstances in the case. If the slander was uttered under one set of
circumstances it might have greater effect than if uttered under other
circumstances, and when uttered to some persons it might do more harm
than when uttered to others. In this case there is some evidence that
there had been rumors of these things circulating in the community,
rumors of charges of this kind, 1;>efore ;\IcGrew uttered the words. If
that is a fact, you have a right to take it into consideration. A man
that starts a false report may be held to greater responsibility than a
man who merely repeats or adds to the story. The fact that the defend
ant uttered the words on his own authority, or on the authority of oth
ers of whom he had heard the reports, may be taken into consider
ation. If he said these things on his own authority, claiming to
know them himself, that would tend to give them greater weight and
currency than if he professed merely to speak from rumors or informa
tion derived from others, indicating the source of his information. The
character of the defendant himself, his standing in the community, is a
matter which you may consider in determining the amount of damages.
A man of high character, of known force and influence in the commu
nity, may injure another by talking about him more than a man of less
character could do. So, on the other hand, the character of the party
spoken about is a m!ttter that may be taken into consideration. If he has
a well-established character, that there is less likelihood of the slander
hurting him, may be considered, whereas, if he was a new man starting
in the effort to build up a reputation, the same slander might IVell cause
more harm. You will consider the persons to whom the slanders were
uttered, and the relation they occupied to the parties. These attorneys
of the road were not in a position, as I have instructed you, to be treated
as officers of the road, to whom such communications could be made as
matter of privilege; yet, I think, if Mr. McGrew had gone to the attor
neys of the road with the accusation against Mr. Broughton, and urged
upon them to go to Mr. Jewett with the matter, I am not sure but that
his action might have been privileged. It would certainly be a strong
circumstance to rebut malice. 1]pon the circumstances as stated here,
however, while I instruct you that if the words charged were uttered to
these attorneys in the first instance, and not as a repetition of what was
said in the meeting, they were not matters of strict privilege; yet the

. fact that these gentlemen were attorneys of this road, and had friendly
relations to the officers, or to the plaintiff, you may consider in deter-
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mining how much damage ought to be assessed. If these three gentle
men were the persons to whom these words were spoken, you can con
sider their relations to the plaintiff and the likelihood of words spoken
to them concerning him reachinp; the public through their a.gency, and
to what extent they would be likely to cause him injury. The plain
tiff cannot claim damages for acts of his own or for the publicity given
to the matter by the bringing of this suit, because that was brought of
his own choice. It is for you, if you find for the plaintiff, to say upon
all the facts and circumstances in proof what damages you think ought
to be awarded, whether compensatory, or both compensatory and vin
dictive.

TILGHMAN V. WERK ct at.

(Uircuit Oourt, S. D. Oltio, ll7: D. August 30, 1889.)

1. PRACTICE IN CIVIL CASES-NuNC PRO TUNC ORDER.
An application by respondents for a nunc pro tunc order dismissing com

plainant's petition to vacate a decree made in 1878, and for a rehearing, the
application being' based on an alleged action or opinion taken or expressed
by the circuit judge by whom the petition was heard in 1884, will be refused
where there was no final decision or judgment rendered, and no official rec
ord on which to base such an order, and nothing but. the recollection of wit
nesses as to what the judge said about the case when not presiding in the
court where the cause was pending,

2. BILL OF REVIEW-GROUNDS.
An application for a bill of review will not be granted where no actual

fraud is set up. and the affidavits on which the application is baseL! show that
no fraud in fact was practiced in obtaining the decree, and no error of law
apparent on the face of the decree is either set up or relied on.

3. SAME-NEW MATTER.
A change by the supreme court of its ruling on a question of law and fact

does not constitute such Hew matter as will sustain a bill of review to vacate
a decree of the circuit court pronounced before such change was made.

4. SAME.
Neither will a bill of review be granted because the case was decided in the ab

sence of counseL where the means of knowledge as to the time of hearing was
within reach of counsel, and no effort was made to deceive him by the oppo
site party, though the petitioner may have been misled by the negligence or
misinformation received from his counsel, or of those to whom the counsel
had intrusted the business.

5. SAME-LACHES.
An application for a bill of review, made in 1889, on facts known by peti

tioners in 1881, comes too late, even if the facts constituted a good ground
for relief.

In Equity. Application for leave to file bill of review.
Francis 7'. Chambers and Perry &- Jenny, for plaintiff.
Harmon, Colston, Goldsmith &- Hoadly and Pa:x;ton &- Warrington, for de

fendants.

JACKSO~, J. The motions madr herein by complainant and respond
ents should each be severally denied.
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1. The motion of respondents for a ntmc pro tunc order dismissing the
complainant's application or petition to vacate the decree herein of April
9, 1878, and for a rehearing of the cause, based upon the alleged action
or opinion taken or expressed by the circuit judge at Knoxville, Tenn.,
on the 29th day of July, 1884, when said petition was heard by him,
should be refused, because that action or opinion of the circuit judge
never assumed the form of the final decision or judgment of this court,
wherein the cause was pending, because there is no official record or
memoranda of this court on which to base or rest the nunc pro tunc order
now applied for, and because it would be contrary to sound policy and
destructive of that certainty and conc1usivenes which should attend ju
dicial action to base judgments and decrees upon the recollection of wit
nesses as to what the judge of a court may have said about a case when
not presiding in the court where such cause is pending. Judicial ac
tion should not rest upon a foundation so unstable and insecure. The
circuit judge may, undoubtedly, by consent of parties, hear a cause out
side of the particular district in which it is pending, but the opinion or
view he may express on such a hearing does not rise to the dignity or
assume the force of a judgment of the court wherein the case is pending
until some official notice or communication of the judge's opinion or de
cision iH made or transmitted to the proper officer of such court, whose
duty anll function it is to enter or preserve Home record of all judicial
action taken or had therein. A judge's opinion when and while absent
from the court over which he presides, in respect to matter or questions
therein pending for decision, however called forth or expressed, falls
short of being the judgment of such court. Judicial action is reached
when the judge's opinion is expressed in, or conveyed in some authori
tative manner to, the court wherein the controverted matter is pending.
No judicial action such as will warrant the entry or granting of a nunc
pro tunc order dismissing complainant's petition is shown in the present
case. Furthermore, the parol testimony leaves some doubt as to what
were the precise views and opinions of the circuit judge in respect to
complainant's petition. Under such circumstances the respondents'
motion could not be properly allowed. It is accordingly denied, with
costs.

2. The complainant's petition filed July 27, 1881, to vacate the de
cree of April 9,1878, and for a rehearing of the cause, should now be
dismissed. This petition cannot be treated or regarcled as an original
bill in the nature of a bill of review, which lies only for fraud; and such
fraucl, as has been said by very eminent judicial authority in an English
case, must be actual and positive, showing a mala mens,-a meditated
and intentional contrivance to keep the opposite party and the court in
ignorance of the real facts of the case, and thus obtain the decree. Patch
v. TVw"d, L. R. 3 Ch. 203. No such fraud is set up or relied upon,
'tnd the affidavits in snpport of and against the petition clearly establish
that no fraud in fact was practiced by respondents or their counsel in
l'rocuring said decree. Neither-can this petition be treated as a bill of
"'~view to correct -errors of law apparent on the face of said decree of April
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9, 1878. No error of law apparent on theface ofthe decree or the record
is either set up or relied npon in said petition .• The petition to vacate
said decree is filed after the term at which it was .rendered, more than
two years after the rendition of the decree. It is clear 'that the court has
no authority or jurisdiction to set aside or vacate a decree under such
circumstances and grant a rehearing,except for good cause shown, and
in the absence of negligence on the part of the petitioners. The matters
dehors the record which are relied upon as grounds for vacating the de
cree are-First, that there was an agreement or understanding between
complainant's counsel and counsel for respondents that this suit should
stand suspended and undisposed of until the suit of Tilghman v. Proctor
(102 U. S. 707) should be decided by the supreme court of the United
States, and that this understanding was without the knowledge and con
sent of complainant and his counsel, disregarded or ignored in taking
said decree; and, secondly, that the decree of April 9, 1878, sought to
be vacated, was based upon the decision of the supreme court of the
United States in case of Mitchell v. Tilghman, 19 Wall. 287, holding the
complainant's patent to be invalid, and that subsequently. in the case of
Tilghman r Proctor, the supreme court had changed its ruling on said
patent, holding the same to be valid. and that the decision in Mitchell v.
Tilghman was erroneous, etc. This last decision or holding of the su
preme court, it is claimed for petitioner, constitutes new matter in pais oc
curring since the decree, and furnished a good ground for sustaining the
petition as a bill of review. 'While the suits against respondents and
against Proctor and Gamble were founded upon the same patent, it is not
alleged in the petition that th'01y had any connection with each other;
they were separate and independent suits. Their only connection with
each other rested in and upon the alleged agreement or understanding
of counsel that Tilghman v. Werk should await the result of Tilghman v.
Proctor. While the decision of the supreme court in Mitchell v. Tilghman
may have been the real ground on which this court based its decree of
April 9,1878, that fact does not appear upon the face of the decree, and
the question is presented wbether a change of its ruling or decision by
the supreme court on a question of law or fact, or upon a mixed ques
tion of law and fact, constitutes such new matter as will sustain a bill
.of review to vacate decrees of the circuit court pronounced before such
change was made. We think, upon principle and authority, this prop
osition cannot be maintained. The cases cited and relied on by counsel
for complainant do not, in our opinion, sustain his contention. Such
a rule would prolong litigation greatly, and render judicial decisions un
stable in the highest degree. The weight of authority, as shown in the
cases cited by' counsel for respondents, is against this position of com
plainant's counsel. As to the alleged agreement to suspend action in
this suit until the case of Tilghman v. Proctor could or should be decided
in the supreme court, the evidence introduced in support of and against
said petition not only fails to establish such an understanding or agree
ment, but tends strongly to show affirmatively that no such agreement was
made or concluded between counsel for the respective parties. '1'he cor-
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respondence between those counsel,commencing with the letter of Judge
Coffin to Mr. George Harding, of date January 23, 1877, and including the
letters of March 25 and 27, 1878, are inconsistent, and irreconcilable with
the existence of the agreement alleged. If the counsel for complainant
failed to receive or to be advised of the letters written him by counsel for
respondents under date of March 30, 1878, and April 3, 1878, it was
the fault or neglect of those he left in charge of his office and business.
The letter of March 30, 1878, from Coffin, counsel for respondents, ex
pressly declined to stipulate for any postponement of action in or sus
pen~ion of this suit, as proposed by Harding, and the letter of April 3,
1878, notified him as to the day and date when respondents' counsel
would take action, and move the court to dismiss complainant's bill.
The alleged agreement is said to have been first made in 1874. Subse
quently to that this court granted respondents' application for a rehear
ing, and the petition admits that in 1877 complainant and his counsel
knew that such rehearing had been granted. It is the duty of litigants
to be in court, either in person or by attorney, when their cases are
called, and to see that proper steps are taken for the protection of their
rights. It is no ground for a bill of review that a case is taken up and
decided in the absence of counsel. It was so decided in Quarrier v. Car
ter, 4 Hen. & M. 242, and Wiser v. Blachly, 2 Johns. Ch. 490. The
means of knowledge as to the stepfl being taken in the suit were within
easy reach of complainant and his counsel. No effort was made or de
vice resorted to on the part of respondents and their counsel to conceal
the action of the court, or to keep the other side in ignorance thereof.
The proposition that complainantmay rely for relief upon the negligence
of or misinformation received from his counsel, or of those to whom such
counsel has intrusted the care and attention to his professional business,
is not sound, and is not supported by authority. Petitioner has not in
and by his petition shown that proper diligence was exercised to secure
or preserve his remedy by appeal, and, aside from the evidence intro
duced, it is exceedingly doubtful whether the allegations of his petition
are sufficient upon their face to sustain the same or entitle him to the re
lief sought. But, for the reasons above stated, his petition should 110t be
granted. It is accordingly dismissed, with costs.

3. The application of complainant, made April 11, 1889, for leave to
file bill of review herein should be refused. The onlv new or additional
matter presented in the bill of review now asked to b~ filed is the alleged
connection of respondent Werk with the suit against Proctor and Gamble.
It is alleged that said Werk and his counsel, Collier, instigated that suit,
or rather Proctor and Gamble's infringement of complainant's patent and
the denial of his rights, and indemnified them in resisting complainant's
claims. The·affidavits of Werk and Collier, the parties implicated in
said charge, fully met and explained the same, and show that the allega
tion is not well founded. But, aside from that, this connection of Werk
and Collier with the Proctor and Gamble suit, and the defense thereof,
'was known to complainant as early as 1881. It is now too late for him
to rely upon that alleged fact. He is repelled by his laches from invok-
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ing any relief on that ground, even jfit were otherwise a good ground.
All other matters setout in the bill of review now sought to be filed are
the same as those presented in and by the petition filed .in 1881, and
already noticed and disposed of. Leave to file said bill of review is ac
cordingly denied, with costs of the motion.

CmnfERCIAL NA.T.BANK 1'. Amrs'l'RoNG;

(Circuit CouTt, S. D. Oliio, w: D. August 30, 1889.,

1. PRINCIPAL AND AGEN'l'-BANKS~NDBANKING-COLLECTIONS.
The F. Bauk offered to" collect at par" all paper sent it by complainant,

"and remit" on specified dates." Complainant accepted the offer on a letter
head containing the prin ted words: "For collection, --;.for credit, ---. "
All paper sent nnder this agreement, was, at the suggestion of the F. Bank. in
dorsed. "Pay F Ennk for collection '--. for" complainant. The l<'. Bank
thereafter wro'~ to complainant that" we collect at par, and include in ourre
mittances everything collected to date." All paper sent by complainant was
charged on its books to the F. Bank. "cash items" on transmission. and "time
items" on their collection by the }<'. Ba.nk. on whose books like credit entries
to complainant were made. 'W'hile complainant's cashier testified that in mak
ing such charges he understood that the F. Bank became indebted to com·
plainant. he also stated that it was not intended to transfer the paper to or
open a deposit acconnt with the F. Bank. Held, that the relation between the
F. Bank and complainant as to paper sent by the latter was that of principal
and agent, and not that of creditor and debtor.

2. SAME.
Such relation also continued as to proceeds of such paper collected by the

F. Bank.
3. TRUSTS-!DENTU'ICATION OF TRUST FUNDS.

Complainant can recover on the ground of a trust, from a receiver of the F.
Bank, which has failed. such portion only of the proceeds of its paper sent to
the F. Ban k as it shows has p'assed into the receiver's hands either in its orig
inal or some substituted form.

In Equity.
Bill by the Commercial National Bank of Pennsylvania against David

Armstrong, receiver of the Fidelity Kational Bank, to recover certain
funds.

Harmon, Colston, Goldsmith &: Hoa.dly, for complainant::J.
E. W. Kittredge, Jos. Wilby, and W. B. Burnet, for defendant.

JACKSON, J. The general object and purpose of the bUl in this case
is the recovery of certain funds, which the complainant claims are im
pressed with a trust character in its favor, and which it is alleged have
come into the possession of the defendant as the receiver of the Fidelity
National Bank of Cincinnati. The trust character or the fund claimed
is disputed, and that constitutes the real controversy between the parties
to the suit.

The material facts of the case,as established by tile evidence on which
the questions of law arise, and the right to the relief sought depends, are
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the following, viz.: The Fidelity National Bank, desiring to open and
establish business relations with the complainant, addressed to it, under
date of February 12, 1887, the following circular letter and propositioJ;ls;

"Coml. Nat. Bnk., Philadelphia, Pa.-GENTLE:\1EN; Inclosed herewith
we hand you our last statement, showing us to be the sl'cond bank in Ohio in
deposits in the tenth lI10nth of our existence. We should be pleased to serve
you, and trust you will find it to your advantage to accept one of the follow
ing propositions: .

"No. 1. We will collect all items at par, and allow 2* %interest on daily bal
ances, calculated monthly. We will rpmit any balance you have above $2.000
inNew York draft, as you direct, or ship currency at your cost for expressage.

":No.2. Will collect at par all points west of Pennsylvania, and remit the
1st, 11th, and 21st of each month.

"No.3. We will collect at par Ohio, Indiana, and Kentucky items, and re
mit balances every Monday by draft on New York. We do not charge for
exchange on propositions No. 1, 2, and 3.

"No. 4. Will collect Cincinnati items, and remit daily at 40 cents per thou
sand, or 20 cents for $500 or less. National banks not in a reserve city can
count all they have with us as reserve. Your early reply will oblige."

To this communication the Commercial National Bank replied on Feb
ruary 18, 1887, accepting the second of the above propositions. This
letter of acceptance was written upon one of the printed letter-h13ads which
complainant was in the habit of using in its general business intercourse
with correspondents, relating to paper received or transmitted for collec
tion; the printed portions of the letter being in the following form:

"COMMERCIAL NATIONAL BANK OF PENNSYLVANIA.
"PHILADELPHIA, --- 188-.

"To --- National Bank ---.
"Yours of --- inst. is received, with inclosures as stated.

" Respectfully, ------,
"For Cashier.

"I inclose for collection, ---; for credit, ---."

Along with this letter of acceptance complainant transmitted certain
sight drafts or checks to the amount of $2,007 ..55, indorsed for collection
for Commercial National Bank, which constituted the first dealings or
transactions between the two banking associations. Upon the receipt of
complainant's acceptance of its said second proposition the Fidelity Na
tional Bank caused to be prepared and forwarded to the Commercial Na
tional Bank a stamp to be used by it in indorsing paper transmitted for
collection, under and in pursuance of the contract and agreement then
entered into between the two banks. The impression or indorsement
made by said stamp was this:

"Pay Fidelity Nat!. Bank of Cincinnati, 0 .. for collection for Commercial
Natl. Bank of Philadelphia. E. P. GUAHAM, Cashier."

Commencing with its letter of acceptance of said second proposition,
complainant continued to forward to the Fidelity National Bank, for
collection, commercial paper, consisting of checks, drafts, and promissory
notes, payable in the designated territory either at sight or on demand,
or at a certain time aftl:lr date or after demand, until June 21, 1887,
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when t4e Fidelity National Bank, having become insolvent, was closed
by the comptroller of the currency, nnd soon thereafter defendant was
appointed receiver of its assets, and its charter was forfeited. Upon all the
paper which complainant transmitted to the Fidelity National Bank for
collection under the contract formed by the acceptance of said second
proposition, there was placed by the use of the stamp furnished by the
Fidelity National Bank the above special indorsement:

"Pay Fidelity Natl. Bank of Cincinnati, 0., for collection for Commercial
Natl. Bank of Philadelphia. E. P. GRAHAM, Cashier."

At the date ofits failure and suspension, the Fidelity National Bank
had not accounted for paper so indorsed and transmitted by complainant
between the 4th and 20th June, 1887, to the amount of $16,000 or
$17,000. There is no dispute as if) the items making up said amount,
or as to thefact that each of said items were duly received by said Fidel.
ity Bank, and have, upon each' item or piece of paper, the special in
dorsement aforesaid. It was not understood or intended by either the
transmitting or the receiving bank that the title to the paper sent for
ward for collection should pass to or be vested in the Fidelity Bank; on
the contrary, the agreement and understanding between them contem
plated (what was expressed by the proposition made and accepted, and
the indorsement placed on the paper). that the title to all such paper
should be and remain in the complainant, who neither opened or in
tended to open any deposit accoun;t with the Fidelity National Bank.
Previous to this special ~rrangement entered into between them, they
had had no business connection or transactions, and kept no accounts
with each other. All the paper forwarded by complainant between the
4th and 20th June, the proceeds of which are involved in this contro
versy, was transmitted in letters having the printed form of letter-heads,
as above indicated; and in cOllformitywith the general usage and course
of busines~ between banks occupying towards each other such relation as
the contract in question created, or sending and receiving commercial
paper for collection, a distinction was made between sur,h paper as was
payable at sight or on demand, and such as was payable at a certain
day, after date or after demand. The former were designated as "cash
items," and the latter as "time paper.". The course of business between
the two banks, and the method of' keeping their accounts with each
other, were as follows: .When "cash items" were transmitted by com
plainant to the Fidelity National Bal)k,including these embraced in the
present controversy, they were entered as of the date of their transmis
fliqn on the foreign cash item book of the former, and from said book
such entries wer!=l. posted into the general account of the Fidelity Bank
on Gomplainant's books, as of such date; and, when such" cash items"
were received by the Fidelity National Bank, it credited the same on its
books to the complainant as of the date received, and charged the same
to its correspondents to Wham sucih "cash items" were sent by it for act
ual collection. Hsuch /I cash items~' were not paid onpresentation , the
Fidelity National; Bank would charge them back to compHdnant, andre-
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turn them, whereupon complainant would credit the Fidelity Bank with
the same upon the account which it kept against the latter. When the
complainant transmitted "time items," or papers including that covered
by this suit, the same were entered on comvlainant's foreign collection
register as of the date of transmission, and were 110t entered upon the
general account of the Fidelity National Bank, upon the books of the
Commercial National Bank, until advice was received from said Fidelity
Bank that such time items had been collected. The Fidelity National Bank
neither credited nor remitted complainant such time items until it had re
ceived advice from its correspondents of their payment. The books of the
Fidelity National Bank show to whom it sent all the paper, both (, cash"
and "time items," for collection, and when the same was collected by its
correspondents, with all or most of whom it had currrent accounts show
ing balances in favor of or against said Fidelity Bank from day to day,
and at the time ofits suspension. Up toJune4, 1887, the Fidelity Na
tional Bank, in pursuance of, and in compliance with, its contract and
agreement, made remittances with complainant on the 1st, 11th, and
21st of each month of collections made up to the date of each remittance,
accompanying the same with a statement of the several collections made
and included in such remittance. Such statements designated and iden
tified the separate items of paper which had been collected. Such
remittances, together with any and all such cash items as were not
paid on presentation, were, by the Fidelity Bank, charged back against
the complainant on the books of the former, and were credited to the Fi
delity on the books of the complainant. Under date of May 25, 1887,
the complainant's cashier, E. P. Graham, wrote the cashier of the Fidel
ity Bank as follows:

"DEAR 8IR: We do not wish to complain, but would like to understand
why your remittances of May 21st only included items sent you up to May
14th, and received by you on the 16th. We have to explain these things to
our depositors, and wish to act intelligently on the subject. Yours, etc.

" "
To this communication the Fidelity National Bank, through E. L. Har

per, vice-president, returned the following reply:
"GENTLEMEN: We collect at par, and include in our remittances every

thing collected to date. "

The complainant made no objection to this construction of its under
taking of the Fidelity National Bank, but acquiesced therein, and contin
ued to transmit paper for collection under the contract as thus inter
preted, such paper being charged and credited as already stated.

On the foregoing statement of facts three leading questions are pre
sented for consideration and determination: .First. what, under ;heir con
tract and course of business, was the relation created between the two
hanksin respect to the commercial paper which complainant sent to the
Fidelity Bank for collection? Second, what, if any, change or modifica
tion of that relation was made or effected as to the proceeds of such pa
per after actual collection thereof by the Fidelity National Bank, or its
correspondents? And, third, how far, or to what extent, can complainant
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follow and impress upon the proceeds of such paper a tru!'t such as will
entitle it to a recovery out of funds in the hands of the receiver?

For the complainant it is insisted that the relation established by the
contract, and the indorsement placed upon the paper transmitted for
collection, was only that of principal and agent; that the title to the pa
per and to the proceeds thereof never passed to the Fidelity National
Bank, but remained in itself; and that the "B"'idelity National Bank hav
ing, as such agent, collected its paper, and failed to account for the pro
ceeds, the amount thereof sCi received constituted a trust fund which
complainant may rightfully follow, and recover in full out of the general
assets of the Fidelity Bank which have or may come into the hands of
the defendant as the receiver of the same. The defendant controverts
those propositions, and claims that the agreement and course of dealings
established between the two banks no other relation than that of creditor
and (lebtor; that in respect to sight or demand paper, designated as
"cash items," which complainant, at the date of its transmission, charged
up to the Fidelity National Bank, and which the latter, on receipt
thereof, credited to the complainant, such relation of creditor and debtor
arose when such paper was received by the Fidelity Bank, and credited
on its books to the complainant; that in :respect to paper payable on a
certain day after date or after demand, called" time paper," the creditor
and debtor relation between them cor'nmenced upon the actual collection
of such paper, and when the Fidelity National Bank gave complainant
credit for the same: It is further claimed for the defendant that the pro
ceeds of all such paper received and collected were so mingled and blended
by said Fidelity National Bank with its own funds and credits as to be
undistinguishable or incapable ofidentification, and that for the amount
of its debt or claim complainant can only share pro rata with other cred
Hors of the Fidelity National Bank in the distribution of its assets in de
fendant's hands.

The facts and circumstances specially relied on by counsel for defend
ant to support their contention of a creditor and debtor relation between
the two banks are-First, the printed words, "For collection, ;
for credit," found in the letter-heads used by complainant in trans
mitting paper to the Fidelity Bank; secondly, the act of the parties in
debiting and crediting the "cash items" at the dates of transmission and
receipt; and, thirdly, the statement made by complainant's cashier, Mr.
E. P. Graham, that in thus chargingtheFidelity Bank with such" cash
items" he understood or ii1tended that the latter thereupon became in
debted to his bank. It is true that Mr. Graham in his deposition makes
such a statement, but his meaning, as subsequently explained, was ob
viously that the Fidelity National Bank was chargeablewith such items,
and would, upon the collection thereof, be liable to complainant for the
same. He hardly meant to be understood that upon his bank's making
such a charge as paper transmitted, the property in such paper there
upon vested in the Fidelity Bank; for in other portions of his testimony
he clearly state~ that it was not intended to transfer the raper to the
collecting bank, or to open any deposit account with it. On the other
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hand, the Fidelity National Bank did not understand or so interpret the
contract as to consider itself absolutely bound to the complainant for all
such paper as so much money deposited with it, or that by crediting
the complainant with the amount thereof it becomes the owner of the
paper. This is clearly shown in its reply to complainant's letter of May
25, 1887, where it is said: "W-e collect at par, and include in our re
mittances everything collected to date," (of remittances.)

This contemporaneous construction placed upon its undertaking by
the Fidelity Bank is inconsistent with the idea that an actual, presl:'nt
indebtedness arose upon its receipt of such paper for the amount thereof,
so that it thereupon became the owner of the same. The parties in this
contract made no distinction between "time paper" and "cash items."
The same indorsement, "Pay Fidelity National Bank of Cincinnati,
Ohio, for collection, , for Commercial National Bank of Philadel
phia, Pa.," was placed upon both classes of paper alike. In keeping
their account with each other "cash items" were charged and credited
before, and" time paper" after, collection. This difference in time of
making such entries cannot, when considered in connection with the ex
press agreement of the parties, operate to split up their contract, so as to
make one rule for" cash items" and another for" time paper." There
was no such understanding. But, in connection with the mode adopted
of charging and crediting "cash items" transmitted and received, it is
said by counsel for defendant that the Fidelity Kational Bank in some
instances remitted to complainant on the dates designated before actual
collection; that "cash items" received, say on the 10th of :l\Iay, would,
in some cases, be remitted on the 11 th of May, before the same was col
lected by the Fidelity Bank. If any such instances actually occurred,
(which does not appear satisfactorily to be the fact,) the act of remitting
was wholly gratuitous on the part of the Fidelity Bank,-was not in
accordance witH its own interpretation of its undertaking, and could not
have the effect of annulling or modifying the real contract of the par
ties. Nor can the printed words, "For collection, ; for credit,"
found in letter-heads which complainant generally used in forwarding
paper to the Fidelity Bank, control the express written contract of the
two banks. That contract is found in the proposition made by the one
and accepted by the other. The offer was to "collect at par all points
west of Pennsylvania, flllrl rellJit the 1st, 11th, and 21st of each month."
In accepting that propositiun complainant did not intend by the use of
printed letter-heads containing the words, "For collection, ; for
credit," to change or modify the offer made by the Fidelity Bank, or to
suggest a different arrangement; neither did the Fidelity Bank so under
stand co'mplainant's letter of acceptance. The printed words, "For
collection, ; for credit," cannot now be reverted to for the pur
pose of showing a different contract or arrangement from that embraced
in the proposition made and accepted. Any such operation and effect
given to these printed words would do manifest violence to the clear in
tention of the parties, and violate the well-settled rule that printed
words, such as, "For collection, ; for credit," must be con-

v.39F.no.13-44
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~rolled by the written proposition made and accepted, if the latter is in
consistent with the former. Ordinarily, when a customer sends com·
mercial paper to a bank to credit the proceeds, and such credit is given
when the paper is collected, if nothing more appears, the relation thereby
created between the parties is that of creditor and debtor. The bank
becomes the customer's debtor for the amount so credited, subject to
payment on demand, but is under no duty or obligation to remit. In
the present case the arrangement proposed in and by the second propo
sition involved the performance by the Fidelity National Bank of two
agency duties and functions, viz., the undertaking to collect all papers
payable west of Pennsylvania, sent it by complainant, and the obliga
tion to remit the proceeds at or upon designated dates. In addition to
the agency services contemplated, the special or restrictive indorsement
(the form of which was made and suggested by the Fidelity Bank) placed
upon the paper transmitted by complainant, would, in and of itself,
have created the relation of principal and agent between the two banks.

We think this is settled by the rule laid down in White v. Bank,
102 U. S. 660, 661, and by 'the decisions of this court in Winters v.
Armstrong, 37 Fed. Rep. 508, and Montgomery Nat. Bank v. Armstrong,
36 Fed. Rep. 59. In the latter case the indorsement which the trans
mitting bank placed upon the draft forwarded to the Fidelity Bank, was,
in all essential particulars, the same as that employed by complainant,
and this court held that the relation thereby created between the two
banks was that of principal and agent; and the Montgomery National
Bank, having traced the proceeds of its paper into the receiver's posses
sion, was allowed to recover the same as a trust fund. In the Montgomery
Bank Case there was, besides the special indorsement, a direction, con
tained in the letter of transmission, to remit the proceeds of the collec
tion, without any specification as to the time of remitting. Here the
dates for making remittances are specified. In the Montgomery Bank
Case the law fixed or prescribed" a reasonable time" from date of collec
tion in which the remittance by the agent should be made. Here the
parties have in advance agreed upon and designated the time or times
for remitting. This difference is insufficient to distinguish the two
cases. But the question is put beyond all doubt, if, as we may properly
do, we read into the restrictive indorsement which complainant placed
upon all the paper it transmitted the special contract of the parties,
made by complainant's acceptance of said second proposition. It would
then stand thus: "Pay to the Fidelity Natl. Bank for collection for
Commertial Natl. Bank of Philadelphia, Pa. This paper is to be col
lected at par, and the proceeds remitted to the Commercial National
Bank on either the 1st, 11th, or 21st days of the month next after day
of collection, without exchange." 'fhat such an indorsement as this
would make the receiving bank the agent of the transmitting bank ad
mits of little or no debate. The contract of the parties, take-l in con
nection with the special indorsement ag,eed upon by both, renuers it
clear, both upon principal and authority, that, so far as concerns the
paper in que,stion, the relation between complainant and the Fidelity
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National Bank was not that of creditor and debtor, but that of princi~

pal and agent.
The next question presented is, did they occupy any other or different

relation to each other as to the proceeds of such paper after actual collec
tion thereof by the agent bank or by its subagent? The agency relation
being established as to the paper, the money received thereon should
stand upon the same footing, and be held in the same capacity, by the
collecting bank. The relation of principal and agent as to the proceeds
of such paper could not be changed to that of creditor and debtor with
out the consent or concurrence, express or implied, of both parties. The
agent certainly could not, by an act of his own, divest himself of hh; fidu
ciary character in respect to the proceeds of paper he had collected as
agent. His method of keeping his accounts with his principal would
not terminate his agency relation, or convert him into a mere debtor,
without the assent, express or implied, of his principal. In the present
case there was no intention, express or fairly to be implied, that the par
ties considered the proceeds of the paper as standing upon a different
footing from the paper itself. The accounts which they mutually kept
of their business were properly principal and agency accounts, as distin
guished from creditor and debtor accounts. They were kept in the us
ual way banks keep their collection accounts; It was not the under
standing of either (certainly not of complainant) that any creditor or
debtor relation as such was to be credited in respect to the proceeds of
paper sent out for collection. The first proposition submitted by the
Fidelity National Bank perhaps contemplated a creditor and debtor con
nection,but the second, third, and fourth upon their face did not. Aside
from the contract embodied in the accepted proposition, the plain mean
ing of the special indorsement used is that the Fidelity National Bank
was to collect the paper and receive the proceeds "for account" of the
complainant, and such proceeds were to be remitted on certain days
next after collection. We think it clear that the principal and agency
relation created as to the paper continued as to the proceeds thereof.
Such being the relations of the two banks, the remaining question is how
far, or to what extent, can complainant follow and impress upon the
proceeds of its paper a trustas against the funds in the hands of the de
fendant as receiver of the Fidelity National Bank's assets? When an
agent, or one occupying a fiduciary position, converts trust property or
moneys to his own use, or improperly invests the same in other credits
or securities, two remedies are open to the principal. He may elect to
treat such agent as his debtor for the amount, or he may follow his prop
erty or funds, so long as the same can be traced and identified, until
they reach a bona fide holder thereof without notice of his right, and im
press upon them, either in their original or substituted form, a trnst.
The complainant seeks the latter remedy, and, through its counsel, claims
that a trust should be established in its favor against all the assets of the
Fidelity Bank in the possession of defendant, without imposing upon it
the duty of tracing its funds into the receiver's hands, because such
funds, whether actually received by the defendant as receiver or not,
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have gone to swell the estate or assets ,of said Fidelity ,National Bank.
Some cases are cited which seem to support this position, but they a~e

not sound in principle, nor in harmony with the decided weight of au
thority. In seeking to follow and impress a trust character upon funds
which an agent has misapplied, it is incumbent upon the principal to
clearly trace such funds into the hands of the party against whom the
relief is sought; and, so long as the trust fund or property, in either its
original or substituted form, can be traced and identified, it may be fol
lowed and recovered by the true owner, provided it has not come into
the possession of some bona fide holder for value without notice. This
right of the principal "only ceases when the means of ascertainment
fails," or when his property or fund has reached a bona fide holder for
value, and without notice of the trust.

It is not deemed necessarv to review the numerous authorities on this
question. The rule is now ~ell settled by repeated decisions both of the
state and federal courts, which have followed and applied the principle
laid down by Lord EI,LEXBOIWUGII in Tavlor v. Plumer, 3 Maule & S.
562. The leading cases in this country are here simply referred to:
01;erseers of the Poor v. Ban];;, 2 Grat. 544; Whitley v. FoV, 6 Jones, Eq.
34; Thompson v. Perkins, 3 Mason, 232; Kip v. Bank, 10 Johns. 63; Van
Alen v. Bank, 52 N. Y. 1; Bank v. King, 57 Pa. St. 202; Cook v. Tullis,
18 Wall. 332; Schuler v. BWI1k, 27 Fed. Rep. 424; Bank v. Insurance
Co., 104 U. S.54; Winters v. Armstrong, and Montgomerv Nat. Bank v.
Armstrong, heretofore decided by this court. Those authorities impose
upon complainant the duty of tracing the funds it seekR to have im
pressed with a trust character into the defendant's possession, either in
their original or in some substituted form, and the burden of identifica
tion is imposed upon all owners seeking to follow their pro-perty or its
proceeds. No well-considered case has gone to the extent of holding
that, when an agent converts or misappropriates his principal's property
or funds, and thereafter fails, his general estate will be impressed with
a trust for the reimbursement of such principal, on the ground that such
estate has been benefited, and to an equal amount, by the agent's breach
of duty. Every creditor could rest a like claim to priority of satisfac
tion on the same ground. The right of the owner to follow and recover
his property rests upon a principle altogether different. In the present
case the complainant, upon the doctrine of the cases cited, can only re
cover from the defendant such portions of the proceeds of its paper as it
can trace into the hands of the receiver, either in their original or in some
substituted form. The Fidelity National Bank having debit andcl'edit
balances with its numerous subagents or correspondents, who made the
actual collection of complainant's paper, this court, upon the prelimi
nary hearing of the cause, directed a reference to a special master to as
certain and report what funds derived from complainant's paper had come
into the defendant's possession as receiver. The special master made
his first report in the premises, which showed that complainant's said
funds were mostly collected by subagents of the Fidelity Bank; that
such subagents, having mutual accounts with the Fidelity National
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Bank, credited the latter with the amount of such collection, and that
at the date of the Fidelity Bank's suspension it had credit balances with
some and debit balances with other of such subagents. This still left
the fact sought to be ascertained in some doubt, and the court thereupon
directed the special master to make an amended and supplemental re
port, and show what portion of the paper transmitted by complainant
tothe Fidelity National Bank between the 4th and 20th June, inclusive,
was collected by correspondents of said Fidelity Bank, and credited to
the latter, and in what cases the accounts between said Fidelity Bank
and said correspondents exhibited a continuous balance due the former
from the latter down to the date of the Fidelity Bank's failure, as large
or larger than the amount of the proceeds of complainant's said paper so
collected and credited by said correspondents, respectively, to said Fi
delity Bank, and in what instances, and to what amounts, such balances
so due from said correspondents at the time of the Fidelity Bank's sus
pension were subsequently paid over to and received hy the defendant.
The special master filed his amended report on the 27th of May, 1889,
showing that the defendant had, subsequent to the suspension of the
Fidelity Brnk, received from said correspondents the proceeds of com
plainant's said paper to the amount of $7,209.59. Under the authori
ties the complainant could have reached and subjected those credits in
the hands of said correspondents, which were made up by the proceeds
of its paper. It can still follow the same in the hands of the defendant,
to whose possession the funds belonging to complainant are thus clearly
traced to the extent of $7,209.59.

Various exceptiolls are taken to the master's original and amended re
ports. They need not be noticed or considered in detail. In the judg
ment of the court the findings and conclusions of the special master are
clearly sustained by the evidence, and the exceptions are overruled, and
said amended report of May 27,1889, 1s found to be correct, and is con
firmed. A decree will be accordingly entered for complainant, direct
ing the defendant to pay over to it or its counsel of record said sum of
$7,209.59, and such dividend as he may hereafter receive on the sum
of $1,577.89, collected by the Fifth National Bank of 81. Louis On com
plainant's said paper, and credited to the Fidelity Bank. Each party
will pay half the costs herein, including the fee of the special master,
which is fixed by the court at the sum of $150.
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MARTIN v. HOUSE etal.

(Oircuit Oourt, E. D. A.rkansas. June, 1888.)

UNITED STATES-PUBLIC LANDS-JURISDICTION.
Where l!tnd has been sold to the United States government, and jurisdic

tiOll over the same has been ceded to it by the state legislature, reserving the
right to serve personal process thereon. no process issuing out of a state court
upon a judgment. lien to which the land was subject at the time of sale can
affect the title thereto.

At Law. Action to recover land.
N. M. &G. B. Rose and J. W. Martin, for plaintiff.
J. W. House, for defendants.

BREWER" J. This is an action brought to recover possession of the
south half of block 98, in the city of Little Rock, the same being the
ground on which is situated the post-office building. Under the prac
tice which obtains in this state, exceptions were filed to the deeds and
other documentary evidence exhibited by plaintiff, and relied on as evi
dences of title. One matter only shall I 110tice, for that is fatal to plain
tiff's right to recover.

On the 15th of May, 1874, one M. W. Benjamin, who had thereto
fore been the owner of the property, made a final conveyance to the
United States. On the 4th of April, 1874, J. W. Martin recovered a
judgment in the Pulaski circuit cOllrt against said Benjamin. Execu
tion was issued on that judgment in March, 1875, this property levied
on and sold to plaintiff. On June 7, 1872, the congress of the United
States passed an act as follows:

"Be it enacted by the senate and house of representatives of t1le United
States of America in congress assembled, that the secretary of the treasury
be, and he is h'ereby, authorized and directed to purchase a site for, and cause
to be constrncted, a suitable building.. with a fire-proof vault extending to
each story, at the city of Little Rock, in the state of Arkansas, for the accom
modation of ,the United States circuit and district courts, post-office, internal
revenlle,and other government,otlic~s.,and for thispllrpose there is hereby
appropriated out of any money in UHi treasury not otherwise appropriated the
sum of one hundred thousand dollars, to be expended under the direction of
the secretary of the treasnry, who shall Ca\lSe proper plans 'and estimates to
be made, so that no expenditure shall be made or authorized for the full com
pletion of said building and payment for the site thereof beyond the amount
herein appropriated: provided, that no part of the sum herein appropriated
shall be used or expended until a valid title to the site of said building shall
be vested in the United States, and until the state of Arkansas shall duly re
lease and relinquish its jurisdiction over the same, and its right to tax said
site, and the property which may be thereon, during the time the United
States shall be or remain the owner thereof. Approved June 7, 1872."

The legislature of Arkansas, on the 21st day of February, 1873,
passed the following act, to-wit:

"The state of Arkansas hereby consents to the purchase by the United
8tates of a site for public bUildings, * 'I< * and hereby cedes and grants.
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jurisdiction to the United States over any lot or lots, parcel, or block of ground
within th,e corporate limits of the city of Little Hock, not exceeding in area
three hundred (300) feet square, which shall or may be purchased by the
United States as a site for a building for the accommodation of t.he United
States circnit and district courts, post-omce, internal revenue, and other gov
ernment offices, under the act of congress appl'oved June 7, 1872; and the
said state hereby releases and relinquishes her right to tax said site, and all
improvements which may be thereon, during the time the United States shall
be and remain the owner thereof: provided, that this grant of jurisdiction
shall not prevent the execution of any process of this state, civil or criminal,
on any person who may be on said premises."

The effect of these two acts was to vest exclusive jurisdiction over this
tract of ground in the United States government, and this by virtue of
section 8, art. 1, of the United States constitution. Now, at the time the
cession of jurisdiction became operative and final, to-wit, on :May 15,
1874, the government received a good title, as well as exclusive jurisdic
tion. True, the property was subject to a judgment lien, and, if the
property had remained in the territorial jurisdiction of the state of Ar
kansas, this judgment lien might have ripened, through proceedings in
the state courts, into a perfect title; but after the cession of jurisdiction
the power of the Arkansas state courts over the property ceased. No
process could issue out of any state court to disturb the title or affect the
property. I do not mean to say that the cession of jurisdiction would
destroy the lien, but it did compel the enforcement of any rights which
the judgment creditor had by proceedings in the federal courts. The
reservation as to service of process is as expressed to process which is
purely personal, and therefore, ex vi termini, excludes process, mesne or
final, touching property, real or personal. This seems to be the gen
eral consenSU8 of opinion, as expressed in the various cases cited by the
learned district attorney in his brief. The most authoritative case cited
by him is that of Railroad Co. v. Lowe, 114 U. S. 525, 5 Sup. Ct. Rep.
995, from which I make this quotation:

"When the title is acquired by purchase, by consent of the legislatures of
the states, the federal jurisdiction is exclusive of all state authority. This
follows from the declaration of the constitution that congress shall have 'like
.authority' over such places as it has over the district which is the seat of gov
ernment; that is, the power of' exclusive legislation in all cases whatsoever.'
Broader or clearer language could not be used to exclude all other authority
than that.of congress; and that no other authority can be exercised over them
has been the uniform opinion of federal and state tribunals, and of the attor
neys general. The reservation which has usually accompanied the consent of
the states thllt civil and criminal process of the state courts may be served in
the places purchased, is not considered as interfering in any respect with the
supremacy of the United States over them, but is admitted to preve'ilt them
from becoming an asylum for fugitives from justice; and congress, by statute
passed in 1795, declared that cessions from the states of the jurisdiction of
places where light-houses; beacons, buoys, or public piers were or might be
.erected, with, such reservations, should be deemed sufficient for the support
and erectioJ;l of such structures, and, if no such reservation had been made, or
in future cessions for those purposes should be omitted, civil and criminal
process, issued uwler the authority of the state or of the United States, might
-be served and executed within them. 1 St. 426, c. 40."
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Several other cases are noticed by the court in subsequent portions of
the opinion. In view of the decision of the supreme court in that case,
further discussion by me would se"lll superfluous. The exceptions will
be sustained.

UNITED STATES V. CUDDY.

(District Oourt, S. D. Oalifornia. August 26, 1889.)

PER,JURY-INDICTMENT.
An indictment for perjury which charges that defendant took an oath be

fore Judge R. in the United States district court, in open court, which oath
was administered by the duly-authorized clerk, who had authority to admin
ister the oath, in a matter then pending, that he would tell the truth, and that
he did willfully and corruptly swear to material matter which is set out in the
indictment, is sufficient under Hev, Rt, ~. S, S 5392, deelaring such a person
swearing to any material matter which he does not believe to be true to be
guilty of perjury, and section 5396, prOViding that it shall be sufficient to set
forth the substance of the offense charged, and by what court, and before
whom the oath was taken, with proper averments tll falsify the matter wherein
the perjury is assigned.

On indictment for pm:jury.
A. W. Hutton. U. S. Atty.

Ross, J. The question in this case is as to the the sufficiency of the
indictment, which charges that defendant, at a certain time and place,
within the jurisdiction of this court-
"After having taken an oath before the Honorable E. M, Ross, judge of said
court,-which oath was administered to the said Cuddy in open court on said
day by E. H. Owen, the dUly-appointE:'d, qualified, and acting clerk of said
court, he, the said,Owen, as such, being then and there a person haVing com
petent autbority to administer said oath,--that in the matter then and there
pending, entitled' In the .Matter of th'e Contempt of Thomas J, CUddy,' he
would tell the truth, the whole truth, 'and nothing but the truth, then and
there willfully, falsely, corruptly, and contrary to such oath. did state certain
material matter in his testimony then and there adJuced, in open courL as afore
said, at (he time and in the manner aforesaid, being in words and substance
as follows, to-wit: 'Ididn't know that Mr. McGarvin, or any other gentleman
in particular, would be called on this occasion, (~Ieaning the trial of the case
of the Vnited States vs. W. More Young, which was a criminal cause pend
ing against the said You ng in the said court, and set for trial for February
12,1889.) I never dreamed that he was to be a juryman, and don't now.
(Meaning a juror in the cause last-above named.) I didn't know Mr. Mc
Garvin was a juror. Didn't know anything about it. Didn't give the mat
ter a thought. (Meaning that he, the said Cuddy, didn't know that the said
McGarvin was a petit, to-wit, a terin-trial, juror in said court at the time and
at the place first above named.) I had no idea that Mr. McGarvin was one of
them at this time. I didn't know anythirlg about it.' (Meaning', by the words
'one of thein,' one of the term-trial jurors duly impaneled and sworn in the
said court, as aforesaid.) Whereas, in truth and in fact, the said Thomas J.
Cuddy did know that the said Robert McGarvin was a petit, to-wit, a term-



UNITED STATES fl. CUDDY. 697

trial, juror duly impaneled and sworn in said court, at all the times herein
before recited; and so the jurors aforesaid, upon their oath aforesaid, do say
that the said Thomas J, Cuddy, on the said 13th day of February, in the year
of o\lr Lord one thousand eight hundred and eighty-nine, in the said city of
Los Angeles, county and state and district aforesaid, in the United States
district court within and for the district of California, in open court as afore
said, before the said E. H. Owen, being then and there a competent person to
administer said oath, the laws of ~he United States authorizing said oath to be
administered in said matter, by the said Thomas J, Cuddy's own act and con
sent, in manner and form as aforesaid. did commit willful ,and corrupt per
jury,"

The United States statute defining perjury is as follows:
"Every persou who, having taken an oath before a competent tribunal,

officer, or person, in any case in which a law of the United States authorizes
an oath to be administered, that he will testify, declare, depose, or certify trUly,
or that any written testimony, declaration, deposition, or certificate by him
subscribed is true, willfully and contrary to such oath states or subscribes any
material matter which he does not believe to be true, is guilty of perjury, and
shall be punished" in a prescribed way. Rev, St. § 5392.

And sedion 5396 of the Revised Statutes provides that-
"In every presentment or indictment prosecuted against any person for

perjury, it shall be sufficient to set forth the substance of the offense charged
upon the defendant, and by what cOllrt, and before whom the oath was
taken, averring such court or person to have competent authority to admin
ister the same. together with the propel' averment to falsify the matter wherein
the perjury is assigned, without setting forth the bill, answer, information, in
dictment, declaration, or any part of any record or proceeding, either in law
or equity, or any affidavit, deposition, or certificate, other than as hereinbefore
stated, and without setting forth the commission or authority of the court or
person before whom the perjury was committed."

The last section is in substance the same as the enactment of 23 Geo.
II. c. 11, which was designed to do away with the needless prolixity
and precision required by the statute of 5 EJiz. c. 9, which oftentimes
resulted in the escape of those guilty of the crime of perjury. The aver
ments in a case of this character are, as said by Mr. Bishop, necessarily
of two classes,-those which disclose a foundation for the commission of
the offense commonly called inducement, and those w'hich r.harge the
offense itself. The latter, being that whereof the defendant 18 accused,
must be direct and specific; but the former may be charged in general
terms. 2 Bish. Crim. Proc. § 901 et 8eq. But, while the matter of in
ducement may be generally stated, the allegations respecting it must be
sufficient to show that the oath was taken before a competent tribunal,
officer, or person, and in a case in which the laws ('f the United States
authorizes the oath to be taken. \Vhere, as in the present case, the false
swearing is alleged to have been committed in a matter or proceeding in
open court, the allegations must be sufficient to show that the matter or
proceeding was one in which the court was competent to act. To hold
otherwise would be to hold that false swearing, in a matter or proceeding
of which the court had no jurisdiction, constitutes perjury, which cannot
be affirmed. 2 Bish. Crim. Law, § 1020; 2 Whart. Crim. Law, § 1288
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etseq:; ~Bish. Crim. Proc. §§ 905,910, and numerOus cases cited in the
note to the case of State v. Shl~pe, 85 Amer Dec. 485. .

Now, lo,)king at the indictment, it is seen that it charges that at a CH

tain named time and place, within the jurisdiction of this court, the de
fendant took an oath in the United States district court-which oath was
administered to him in open court by E. H. Owen, the duly-appointed,
oualified, and acting clerk of said court, and who was then possessed of
competent authority to administer it-thatin the matter then pending in
said court entitled" In the Matter of the Contempt of Thomas J. Cuddy,"
he would tell the truth, the whole truth, and nothing but the truth, then
and there willfully, falsely, corruptly, and contrary to such oath, did
state certain material matter in his testimony then and there adduced,
which is specifically set out in the indictment. The materiality of the
testimony is sufficiently alleged, and the allegation falsifying the alleged
material matter is also sufficient. I see no force in the suggestion that
there is no allegation that defendant swore falsely to a material mat
ter which he did not believe to be true. The allegation is that he will
fully and corruptly swore to materiaL matter which he knew to be false.
He could not believe to be true that which he knew to be false. If there
was nothing further in the indictment to show that the matter in which
the alleged false swearing was committed, was one of which the court
had jurisdiction, than the allegation that the alleged false testimony was
given in a matter then pending in the district court, entitled" In the
Matter of the Contempt of Thomas J. Cuddy," I would be inclined to think
the indictment fatally defective; but the indictment does further aver
that the laws of the United States authorized said oath to be adminis
tered in said matter. Since all of this, as has been seen, is matter of
inducement, and may be stilted generally, and since the court must have
jurisdictivn over a mattel' pending therein in which the laws of the
United States authorizes an oath to be administered. I am of opinion
that the indictment does sufiiciently show that the court had jurisdiction
of the matter in which the pe~iury is alleged to have been committed.
Demurrer overruled.

SUN VAPOR STREET LIGHT Co. v. CITY OF CEDAR RAPIDS.

(Oircuit Court, N. D. Iowa, N. D. August 22,1889.)

INFltINGEMENT OF P,~TENTS FOR INVENTIONS-PU~ADING,

Complainant alleged that it was the owner of certain letters patent for im
provements in snpplying- street lamps with oil, and that defendant city, in
violation of these patents, was using street lamps with these improvements,
and askcd an injllnction and accounting. Defendant in its answer. among
other malleI'S, set out an a.!"i'eement with a third party to furnish the lamps.
and to light aud extinguish the same. for a fixed sum. Held, that this portion
of the answer was pertinent to the issue, and. tjlOl:gh it might not constitute
a bar, should be considered in determining the relief to be granted.

In Equity. Bill to restrain infringement of letters patent.
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Charles R. MiUer, for complainant.
J. N. Whittam, for defendant.

SHIRAS, J. The bill filed in this cause charges that the complainant
corporation is the owner, by assignment, of letters patent No. 222,856,
issued to Henry S. Belden for an improvement in the" method and
means of supplying street lamps with oil," and of letters patent No.
286,211, issued to AlfiedL. Mack for an improvement ina "resefVoir
for burning fluids;" that the defendant corporation, in violation of com
plainant's rights, and in infringement of said letters patent, has caused
to be made, and has in use upon the streets of said city of Cedar Rap
ids, a number of street lamps which in their construction embrace the
improvements secured by said letters patent; that the defendant has been
.and is making, by the use of such lamps, large gains and profits, for
which an accounting is prayed ..

In the answer filed the defendant sets forth that there is in use upon
its streets 17.5 gasoline lamps; that these lamps, and the posts upon
which the lamps are placed, are owned by the Western Street Light
Company; that by a written con~ract, set forth in full, between said de
fendant and said Western Street Light Company, the latter agrees to
furnish said lam ps and posts, to keep the same in good order, and to
light and extinguish the same, for a certain sum per lamp, payable an
nually by the defendant. To so much of the answer as Rets forth the
agreement with the \Vestern Street Light Company complainant excepts,
upon the gronnd that the facts thus set forth do not meet Cae charge of
infringement.in the bill; that, if the lamps furnished under this written
contract do in fact infringe upon the patents owned by complainants,
the defendant is a parlicipant in the wrong, and cannot evade responsi
bility for its acts by showing that the lamps are owned and furnished by
another party.

Granting this to be true, still it does not follow that the exceptions
should be sustained. The bill charges that the defendant has caused to
be made, and is using upon its streets, a large number of lamps which
infringe upon the patents owned by complainant, and that it is making
large profits therefrom, of which discovery is prayed. In response to
this demand the answer sets forth the facts touching the agreement with
the Western Light Company, the ownership of the posts and lamps,
and the price paid for the use thereof. In other words, discovery is
made of the relation of the city to the lamps, of the interest of the city
therein, and the price paid therefor. These are matters pertinent to the
issues, and which must be considered in determining the relief to be
granted, in case a decree goes for complainant. The fact that they may
not constitute a bar to complainant's right of recovery does not render
them immaterial, and they are properly set forth in the answer in re
sponse to complainant's demand for a discovery of the use maC:~ by de
fendant of lampe infringi.ng upon the patents declared on, and of the
profits derived therefrom. Exceptions are overruled.
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"BALI. & SOCKET FASTENER CO. v. KnAETzER.

(C~'rcuit Court, n. Mailsacltusetts September 18,1889.)

1. PATENTS FOR !NVENTIONS-INli'RINGEMENT-GLOVE-FASTENERS.
In letters patent No. 325,otId, issued Sept~mber8, 1885, to Albert G. Mead

for a rnetallic glove-fastener, the button-hole member of the pevice consists
of "a hollow socket in combination with a rivet and button-head, whereby it
is centrally attached to the fabric," the spring action being secured in the
expansive socket, The button-head and socket features were known in the
art, prior to the patent. Heid, that such invention was confined to the form
of the socket combined with an' imperforated button-head, and was not iu
fringed by letters patent issued to Edwin J. Kraetzer, the button-holemember
of whose device consists of a socket with a tubular extension passing through
the fabric and attached on the other side with a button-head, and It spring in
the form of a split wire, capable of expansion and resting loosely in such
socket.

2. SAME-CONSTRUC'l'ION.
A patent c£.nnot be held to embrace a device which was not mentioned by

the patentee as a part of his invention, and which is not clearly shown to be
a novelty and a substantial improvement.

In Equity. Bill for infringement of patents.
T. TV. Clarke and F. P. Pish, for complainant.
J. R. Bennett and W. B. H. Dowse, for defendant.

COLT, J. This bill, as originally filed, alleged that the defendant In

fringed six letters patent. Five of these patents weregrantp,d to William
S. Richardson, andnurnbered, respectively, 260,050, 300,508, 300,501),
300,510, 325,699, and one to Albert G. Mead, September 8, 1885, and
numbered 325,688. Subsequently the complainant discontin ued his sui t
as to Richard80n's patents Nos. 260,050 ancl325,699. The devices shown
in these patents relate to metallic glove-fasteners, the general features of
which consist in a button member attached to one flap of the garment, and
a resilient button-hole member attached to the other flap. The defend
ant's fastener is called the" Kraetzer Fastener," and is made uncler certain
patents iesued to him. In the present suit we are only concerned with the
button-hole member of the fastener. The spring which engages the button
member of the Kraetzer fastener is a ring of wire split on one side so as
to be capable of expansion. This spring ring is held loosely in a cham
ber composed of two pieces of metal, united around their edges, one of
which has a tubular extension which passes through the fabric, and is
eniSaged with the cap or button-head on the other side of the fabric. The
spring chamber is on the under side of the fabric and the button-head or
cap on the upper side, and the two are fastened together so as to hold
the fabric between them by the upsetting of the tubular neck of the spring
chamber on the upper side of the central opening of the cap. It is con
tended that when the spring action of the button-hole member is the
socket itself, it is easily impaired, whereas the spring ring of the Kraetzcr
fastener rests loosely in the chamber, and that this ena l)18s it to be made
of the best elastic material. I do not find the Kraetz8r device in any of
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the Richardson patents relied upon by the complainant. Indeed, from
the admission of complainant's counsel, it may be said that the only
serious question in this case relates to the Mead patent. It is strongly
urged that the Kraetzer fastener infringes claims 6 and 7 of the .Mead
patent, which are as follows:

"(6) A member of a fastening device consisting of a hollow socket in com
bination with a rivpt and button-head, whereby it is centrally attached to the
fabric, substantially as set forth. (7).A member of a fastening device com
posed of a hollow socket, D, centrally attached to an eyelet, l, the latter rest
ing upon and within an annular dppression, q. formed in a concave coilet or
disk, E, substantially for purposes herein set forth."

In his specification .Mead says:
"I consider my present invention embraces, first, the method of centrally

securing the socket portion of the fastening to the article, whereby the open
part or socket of said member is disposed upon the under side of the flap and
secured by a rivet extending through the fabric. Thus. in permanently secur
ing it to the latter, a suitable button-head or cap is employed upon the upper
surface of the flap, and can be so formed and constructed as to form a button
finish, a result much desired, since it gives the article an appearance exactly
similar to an ordinary button, which is the most neat and tasty finish that
can be employed in the class of articles of apparel to which such fastenings are
usually attached; but, further, the whole device is thereby concealed and pre
vented from becoming caught and broken."

The socket of .Mead is composed of a cup-shaped washer with curved
wings. It is applied to the interior of the glove-flap, and it is secured
to the exterior washer or button-head by a central rivet passing through
a hole in the glove-flap. I do not understand that it is contended that
either the cap or cup-shaped socket of Mead is new, or that an elastic
mouth situated upon the under side of the flap, and secured by a button
head at the other side of the flap, was not known in the art prior to the
Mead patent. The invention of Mead, it seems to me, must be limited
to his form of socket combined with an imperforated button-head. The
Kraetzer device does not contain the .1Iead socket, and therefore does not
infringe the Mead patent.

The complainant seeks to extend what appears to me to be the legiti
mate scope of the Mead patent upon the theory that the spring-mouthed
socket of Mead presses the leather upward into the button, and squeezes
the leather against the inner surface of the button; that this feature, in
connection with the fact that the hole in the flap need not be allY larger
than the diameter of the rivet, introduces an im portant element of strength
which is found for the first time in the ::Head device. There are several
reasons why this theory does not impress me with the importance with
which it does the complainant. In the first place, I am not satisfied
upon the evidence that there is any great advantage in pressillg the fabric
up into the button head; in the second place, I think this feature was
present in the prior Dowler English patent, although it is not exhibited
in the drawings; and, thirdly, Mead himself does not seem to consider
this feature of sufficient consequence to claim it as a part of his invention.
Before the court should give such a broad construction to the Mead patent
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as to include something not mentioned by the patentee as a part of his in
vention it should certainly clearly appear that the improvement was a
substantial one, and that it is not found in any prior device. In this
case I do not ~hink the complainant has made out the charge of infringe
ment, and it follows that the bill should be dismissed. Bill dismissed.

SIMONDS COUNTER MACHINERY CO. V. KNOX et ale

(Circuit COU1·t. D. Massachusett8. August 31,1889.)

1. JUDGMENT-RES ADJUDIOATA.
In a third suit on letters patent. which have been assailed as invalid on

account of. prior public use, aud have been twice sustained by the courts.
the former decision will be followed where no new facts of a controlling
character are introduced. . ,

2. PATENTS ]WR INvEN·rroNs-INFRINGE~ENT.
Letters patent No. 147,288, dated February 10, 1874. and granted to Simonds

and Emery for improvements in machinery for moulding counters for boots
and shoes, claimed a combination ofa divided mould and cams, which
moulded the heel-counter by a pressure nearly at right angles to the surface
of the leather. Held infringed by a machine made under a patent granted
November 6,1888, to G.A. Knox, by which the counter is pressed into shape
by pressure nearly at right angles, by a spring· mould which is not divided, but
is substantially the same as that of Simonds and Emery.

In Equity. Bill to enjoin infringement of patent.
W. A. Macleod, for complainant.
Livermore, Fish & RichaTdson, for defendants.

COI.T, J. This suit is brought on letters patent No. 147,288, dated
}-"ebruary 10, 1874, granted to Simonds and Emery for improvements
in machinery for moulding counters for boots and shoes. The present
hearing was upon motion for a preliminary injunction. The patent has
been twice passed upon by the circuit court. In the suit of Emery v.
Cavanagh, 17 Fed. Rep. 242, 27 Fed. Rep. 511, JUdge SHIPMAN held
that the patent was valid. The main ground of attack in that case was
public use for more than two years prior to the application for a patent,
and the court, upon examination of' the evidence, found that the prior
use of the machine was experimental. Subsequently suit was brought
in this circuit by the present complainant against Lewis B. Russell, rais
ing the same issues as in the Cavanagh Case, and Judge LOWEI.I., after
hearing the arguments of counsel, and upon consideration of the case,
granted an injunction nisi. In the present case, and for the third time,
it is sought to invalidate this patent on the same ground of prior public
use. The question raised under this issue is one of fact, and conse
quently the evidence is conflicting; and, where the circuit court has
twice found for the patentees on this issue, the court should hesitate to
reverse such fin,ding, unless upon new evidence of a decisive and con-
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trolling character. The evidence before the court in the prior suits is
made a part of the present record, and, while the defendants have called
several additional witnesses to thi.s point, still, taking the evidence as a
whole, it is substantially the same as in the other suits; at least no new
facts of a controlling character have been brought forward by the defend
ants. I shall therefore follow the prior decisions of the court, and hold
the patent valid.

It is suggested by defendants' counsel, in a careful review of the au
thorities, that the law on the question of what constitutes "public use"
has been modified by the supreme court in the recent case of Smith &:
Griggs ilfanuf'g Co. v. Sprague, 123 U. S. 249, 8 Sup. Ct. Rep. 122, and
that under the rule there laid down the patent in suit is shown to be in
valid. I do not understand, however, that the Smith &: Griggs Case
changed the doctrine of the law with reference to prior public use, or
that it is in conflict with the former decisions of the same court on this
point.

The second and remaining defense is non-infringement. Simonds and
Emery appear to have been the first persons to set a heel-counter or stif
fener for boots and shoes firmly into shape. In prior devices the mould
ing pressure at the open ends of the counter was exerted by the female
die sliding along the leather. Simonds and Emery were the first to
mould this part of the counter by a pressure nearly at right angles to the
surface of the leather, by means of a divided die whose open ends ap
proach each other and set the leather into the proper shape. The al
leged infringing machine is made under a patent granted to George A.
Knox, November 6, 1888. In this machine there is a spring-mould so
formed that its open ends approach each other by means of cams, and com
press the counter at nearly right angles to its surface. The Knox spring
mould is not divided, hut in structure and operation it seems to me sub
stantially the same, or the equivalent, of the Simonds and Emery, with
the exception of the flange-turning device which is found in the latter.
In the K110X machine the turning of the flange of the counter is per
formed by other mechanism. I am of opinion that there is found in the
Knox machine the combinations described in claims 1 and 4 of the Si·
monds and Emery patent. These claims are as follows:

"( I) The combination of the di vided mould, i, i, and form, n, sUbstadially
as described and shown."

"(4) In combination with mould, i, i, the cams, a', a', substantially as de
scrilJed and shown."

In view of the advance made in the art by Simonds and Emery, and
of prior adjudications, these claims should receive a fairly liberal con
struction. The prior patents upon machines for making horseshoes do
noi, I think, anticipate this invention. Motion granted.
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PRINCE STEAM-SHIPPING CO. v. LEHMAN et al. 1

(Di8/rict Court, S. D. New York. September 4, 1889.)

1. SHrppnw-CL~RTER- P ARTY-PUBUC POLICY,
A st'1Julation in acl !lrter·par~y that "all disputes * * it arising on this

charter-par:], or on bills of lading s~gned thereunder, shall be settled at port
of discharge only," is contrary tv public policy, and void.

2. ADMIRALTy-Pr,EADING.
A hearing on an exception to a libel must be determined on the pleadings,

and an affidavit on behalf of respondents cannot be considered.

:l'n Admiralty. On exceptions to libel.
Butler, Stillman & Hubbard, for libelant.
R. D. Benedut, for respondents.

BENEDICT, J. This ca<;e comes before the court upon an exception to
the libel. The suit is brought in personam against the respondents upon
a charter-party, to recover freight money. A copy of the charter-party
is annexed to the libel. The respondents served a general notice of ap
pearance, and then exeeptea to the libel. The exception raises but one
question, and that is whether this court has jurisdiction to entertain the
action in view of a provision in the charter-party, set forth in the libel,
which is as follows:

"It is further agreed that all disputes, if any, whether arIsing before or
after shipment of cargo, and whether arising on this charter-party or on bills
of lading signed thereunder, shall be settled at port of discharge only."

The libel shows Philadelphia to be the port of discharge.
The provision in the charter-party, upon which the respondents rely,

is in legal effect an agreement ousting the juriSdiction of all courts, ex
cept those in the port of Philadelphia. Such agreements have repeat
edly been held to be against public policy, and void. The provision
being void, it makes no difference which party seeks to take advantage
of it; being void, it is of no avail to either party. The 'exceptions
must therefore be overruled.

An affidavit submitted on behalf of the respondents cannot be re
garded. This is not the hearing of a motion to decline jurisdiction, ad
dressed to the discretion of the court, but the hearing of an exception
to the libel, and must be decided on the pleadings. Moreover, a mo
tion to decline jurisdiction, addressed to the discretion of the court,
based upon such a stipulation, could not prevail.

I Reported by Edward G. Benedict, )jJeq., of the New York bar.
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(Circuit Court, E. D. Missouri, E. D. September 25, 1889.)
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REMOVAL OF CAUSES-SEPARABLE CONTROVERSY.
A petition showed that plaintiff was the owner of certain bonds, of which

the defendant S. had wrongfulIy obtained possession; that S. had recovered
a judgment for their amount, and collected a portion of it; he assigned it to
C., who obtained a judgment for the amount still unpaid, with au order charg·
ing it on certain lands; that the assignment from S. to O. was made with the
intent to defraud the creditors of S., and that C. recovered the judgment in
trust for S.; and prayed that the title of the second judgment might be divested
out of S. and O. and vested in plaintiff, and for an accounting for the sums
collected on the two judgments. Held. that the petition disclosed but a sin·
gle cause of action against both defendants, and that the cause was not reo
movable on the p;round of a separable controversy.

On Motion to Remand.
Lee & Ellis. for complainant.
George H. Shields and Eleneious Smith, for defendants.

THAYER, J. This case was removed from the state court by defend
ant Chouteau, on the ground that as between himself and Sexton, the
plaintiff, there is a separate controversy which is wholly between citi
zens of different states, and there is a motion by plaintiff to remand.
It is settled by repeated adjudications of the supreme court that a right
to remove a cause on the ground of a separa ble controversy therein only
exists in that class of cases where the complaint discloses two or more
separate causes of action; that the right of removal is to be tested by the
case made by the plaintiff in his complaint, and, if that discloses only
a single indivisible cause of action, the suit is not removable. Telegraph
Co. v. Brown, 32 Fed. Rep. 338, and cases cited. It has also been held
that separate defenses interposed by different defendants to a bill or pe
tition, disclosing but a single cause of action, do not create sepamble con
troversies, within the meaning of the removal act; and that, when several
defendants are sued jointly on a cause of action,-that is, either joint or
several at the election of thepleader,-one of the defendants so sued can
not elect to treat the cause of action as severable as to him and remove it
to the federal court. Pirie v. Tvedt, 115 U. S. 41, 5 Sup. Ct. Rep.
1034, 1161; Sloane v. Anderson, 117 U. S. 275, 6 Sup. Ct. Rep. 730;
Railroad Co. v. Ide, 114 U. S. 52, 5 Sup. Ct. Rep. 735.

It is sufficient to say that the proposition so often decided by the su
preme court, that a case must disclose two or more separable controver
sies to warrant its removal to the federal court on the ground on which
this removal was taken, of necessity compel::: us to remand this case to
the state court. The petition in the case shows that Sexton, the plain
tiff, at one time was the owner of certain bonds, and being such owner
that defendant Seelye wrongfully came into possession of the same and
brought :::uit thereon in his own name, and obtained judgment in such
suit on May 16, 1880, for a large amount, which judgment he, all the

v.39./<'.no.14-45
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same day, assigned to his co-defendant Chouteau; that Chouteau, after
collecting about $100,000 on the judgment, brought a second suit to en
force the payment of the residue of the judgment (amounting to some
$40,000) out of certain lands, on which the bonds then merged in
the judgment had been, and were, a lien, and in such second suit re
covered a second judgment for' the unpaid portion of the first judgment,
together with an order charging the second judgment as a lien on said
lands, and directing their sale. It is averred in substance that the as
signment of the first judgment by Seelye was to hinder, delay, and de
fraud his creditors, and was without consideration, and that the agree
ment between Seelye and Chouteau when the assignment was made, was
that Chouteau should collect the judgment for Seelye's benefit, and turn
over the proceeds to him. It is also averred that Chouteau knew that
Seelye was not the owner of the bonds on which the judgment was ob
tained when the same was assigned to him, and further, that he knew
that Seelye's purpose in assigning the judgment was to defi.'aud the owner
of the bonds out of his property; and that Chouteau has always held the
original judgment as trustee for Seelye; and that Seelye has always di
rected what should be done in the way of collecting the judgment, etc.
The prayer is that the title of Seelye and Chouteau to the second judg
ment may be divested out of them, and vested in the plaintiff, and that
Chouteau and Seelye may be compelled to account forall sums collected
on the two judgments. We think it is a proposition that admits of no
controversy, that the complaint discloses but a single cause of action,
and, that being so, the case is not removable.

The wrong complained of is that Seelye obtained possession of bonds
belonging to plaintiff, and has undertaken to collect them, and appro
priate the proceeds to his own use; and that the other defEmdant, with
full knowledge of the scheme, has undertaken to aid, assist, and abet
him in carrying it out, thereby making himself a joint wrong-doer. It
would be difficult to make it appear in a stronger light than is done by
the biJl,-that both of the defendants are jointly and severally liable for
the alleged wrong, and that they are jointly and severally liable to ac
count for all that has been collected on the bonds, whether the collec
tions were under the first judgment or the second. That being so, anel
plaintiff having elected to sue them jointly, the case does not disclose a
separable controversy within the terms of the removal act. It is a sin
gle cause of action existing against two defendants jointly, which the
bill discloses, and neither defendant can be permitted to remove the case
on the ground that he might have been sued alone for the alleged wrong,
as the plaintiff has not elected to so sue him. Pirie v. Tvedt, 115 U. S.
43, 5 Sup. Ct. Rep. 1034, 1161.

The motion to remand is sustained.



POLLITZ V. FARMERS' LOAN & TRUST CO.

POLLITZ V. FARMERS' LOAN & TRUST Co: et al.

(Oircuit Oourt, S. D. New York. February 18, 1889.)

707

FEDERAL COURTS-SERVICE ON NON-RESIDENT DEFENDANTS.
Act Congo 1875, § 8, provides that when in any suit. commenced in any

federal circuit court, to enforce any legal or equitable lien upon, or claim to,
or to remove any incumbrance or lien or cloud upon, the title to real or per
sonal property within the district where such suit is brought, one or more
defendants are non-residents or cannot be found therein, or do not voluntarily
appear, the court may make an order directing the absent defendants to ap
pear, etc. Act 1887, amending the act of 1875, provides that" nothing in this
act shall be held, deemed, or construed to repeal or affect any jurisdiction o~'

right * * * mentioned in section eight of the act * * * of which this
act is an amendment." Held, that an action bv an alien bondholder of a rail
road company to restrain the trustee in a mortga,e securi1Jg the bonds from
paying over to the company, in fraud of plaintiff's rights. the proceeds of the
sale of land which by the mortgage was set apart to create a sinking fund for
the redemption of the bonds, was within the saving clause of the act of 18H7,
and when the action was commenced within the district of which the trustee
was an inhabitant, and in which it had the fund, an order might issue to the
company, a non-resident corporation, to appear and plead, etc.

In Equity. On motion to set aside order of service of summons.
Action by Carl Pollitz against the Farmers' Loan & Trust Company,

the Oregon & California Railroad Company, and others, for an injunction.
The plaintifF is an alien bondholder of bonds of the railroad company
bearing date July 1, 1881, and payable 40 years after date, with interest
payable semi-annually. The trust company, a New York corporation,
is sole trustee in a mortgage of even date with the bonds, and made by
the railroad company to secure them upon all its franchises and property,
including land granted by the United States. Provision was made in the
mortgage for a sinking fund for the redemption of the bonds, and for this
purpose the proceeds of the land sales were pledged to tbe trustee. A part
of the proceeds realized had been used for redeeming the bonds. The
trust still has in its possession, within the district of New York, over
$175,000 unappropriated, and upwards of $275,000 are due from the
railroad company to the sinking fund. The railroad company, in 1885,
defaulted in the payment of interest on the bonds, and no further pay
ment of interest has been made. The bill asks to restrain the trust com
pany from paying over to the railroad company, as it threatens to do,
and thus putting beyond the court's jurisdiction, the amount it has on
hand. Defendant railroad company, a non-resident of the district, moves
to set aside the order for service on it.

Melville Eggleston, for complainant.
ChaB. H. Tweed, (James O. Curter, of counsel,) for the railroad com

pany.

LACOMBE, J. The authorities cited by the complainant sustain his
contention that, at least as to so much of the bill as seeks to prevent the
defendants from putting out of the jurisdiction of the court the fund and
property now within it, the suit is within the saving clause of section 5
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of the act of 1887. Upon the argument the statement was made that
service of process was made in thls'district upon the vice-president of the
Oregon & California Railroad Company. The moving papers, however,
contain no such statement, and Bet forth no facts tending to show that
the railroad corporation was not in fact" found" within the district. The
motion is therefore denied, with leave to renew.

(June 12, 1889.)

LACOMBE, J. Two applications in this suit are now pending,-one to
settle the terms of an injunction order restraining the Farmers' Loan &
Trust Company from paying over certain moneys; and the other to set
aside an order for a substituted service of the process upon the defendant
the Oregon & California Railroad Company. As to the latter motion, it
was decided in the memorandum of opinion filed February 18, 1889,
that, "as to so much of the bill as seeks to prevent the defendants from
putting out of the jurisdiction of the court funds and property now within
it, the suit is within the saving clause of section 5 of the act of 1887."
Further examination of the authorities leads me to adhere to the opinion
then expressed. The authorities cited by the complainant in the argu
ment on the present motion abundantly sustain the proposition that,
although the language used in the section cited is permissive in form, it
is in fact peremptory. The elaborate argument, therefore, which has
been presented on behalf of the defendant as an appeal to the discretion
of the court, cannot properly be considered on this motion, which must
be denied. The application for a preliminary injunction having been
made before the real party defendant in interest was brought into the
case, and no one having been heard upon such application except the
complainant and the Farmers' Loan & Trust Company, which latter cor
poration appeared as a mere stakeholder, the terms of such order will
not be settled, nor the order handed down, until the defendant the Ore
gon & California Railroad shall have had a reasonable opportunity to be
heard in opposition.

GREGORY v. SWIFT et al.

(Oircuit (Jourl, D. Massachusetts. September 20.1889.,

1. NECESSARY PARTJES-BAILMENT. _
In a f 'it for tila proceeds of a note, alleged to have been disposed of by

one of the defendants in violation of a contract, by which he had agreed to
hold it "subject to the joint order and direction" of the named attorneys of the
lldverse claimants of the note, the contract having been made on abandonment
of an arbitrator's award respecting the ownership of the note, such adverse
claimants, and their respective attorneys, are necessary parties.

2. SAME.
In such case the rights of one of such adverse claimants. who is beyond

the jurisdiction of the court, are involved to such a degree that equity rule 47
and Rev. St, U. S. Ii 737, providing that where persons, otherwise necessary



, GREGORY V. SWIFT. 709

or proper parties, hre beyond the jurisdiction of the court, the court may
proceed to a decree not prejudicing the rigbts of such persons, without mak
ing them parties, are inapplicable, and no decree can be rendered until such
adverse claimant is made a party.

In Equity. On demurrer to bill.
Bill by Charles A. Gregory against William C. N. Swift and John G.

Stetson, to recover the proceeds of a note.
Equity rule No. 47 provides that'-
"In all cases where * * * persons, who might otherwise be deemed

necessary or proper parties to thp. suit, cannot be made partips by reason of
their being out of the jurisdiction of the court, * * * the court may in
their discretion proceed in the cause without making such p"rsons parties,
and in such cases the deciee shall be without prejudice to the rights of the
absent parties."

Rev. St. U. S. § 737, provides that-
"'Where there are several defendants in any suit at law or in equity, and

one or more of them are neither inhabitanls of nor found within the district,
* * * the court may entertain jurisdiction * * * of the suit between
the parties who are properly before it; but the jUdgment or decree * * *
shall not conclude or prejudice other partips; * * * and nun-joinder of
parties who are not inhabitants of nor found within the district, as aforesaid,
shall not constitute matter of abatement or objection to the suit."

Francis A. Brooks, for complainant.
Russell Gmy, for defendant Swift.
John G. Stetson, pro se.

COLT, J. The bill in this case is directed mainly against defendant
Stetson, (the counsel for plaintiff admitting that defendant Swift was
not made a party for the purpose of charging him with any liability to
the plaintiff,) and it charges ~tetson with having violated the following
contract of bailment, with respect to the $15,000 note mentioned therein:

"BOSTON, Dpc. 24, 1886.
"Received of Thomas H. Talbot, Esq., as attorney for Mary H. Pikp, exec

utrix of 'Fredpric A. Pike, and of Francis A. Brooks, Esq., as attorney of
Charles A. Gregory, two notes of hand made or signed by W. C. N. Swift,
of New Bedford, dated April 20, 18tS0,-one for $15,000, on two years' time,
and one for :1320,334,60, three years' time, payable to Charles F. Jones. ~aiu

notes are to l)e held by me, subject to the joint order and direction of the said
Talbot and Brooks, and dealt with as they may jointly direct.

"JOHN G. STETSON."

The 'bill alleges that defendant Stetson, under certain orders of court
which were irregular and contrary to Jaw, parted with the possession of
saicI note ancI filed it in an action at law of Jones v. Swift, pending in
this court; that thereupon judgment was entered in said action at law,
ancI the amount of said note or judgment was paid by said Swift to the
clerk of the court, Stetson, who now claims to hold the same subject to
the rights of the parties in the old equity cause, Ko. ~,170, of this com
plainant agl~inst Frederic A. Pike and others, origInally pcnding in this
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court, but which the bill alleges became abated, before the passage of the
order ref~rred to, by reason of the death of said Frederic A. Pike. The
bill also alleges that on or beforeJuly 9, 1887, the complainant became
the lawful owner of said $15,000 note.

In the present bill there is incorporated a part of a certain bill brought
in this court by this complainant against these defendants and Thomas
H. Talbot, January 10, 1887. In that bill it is alleged that the matters
in controversy between this complainant and Frederic A. Pike, respect
ing the ownership of these notes, were submitted to the Honorable E.
R. Hoar as arbitrator; that, pending the submission, the said Pike died,
having appointed his wife, Mary H. Pike, of Calais, Me., executrix of
his will and residuary legatee of all his estate; that Mrs. Pike appeared
before the arbitrator at the hearings by her counsel, Talbot; that the
arbitrator, on November 30, 1886, delivered an award in writing which
was favorable to the complainant. The bill further alleges as follows:

"That on tbe twenty-fourth day of December last, he [the complainant]
was informed by the said Ma-\,y H. Pike. throngh her attorney and counselor,
the said E. B. Harvey, that she had through him and hy a letter addressell to
the arbitrator undertaken to revoke the power of said arbitrator under said
submission, and to thereby annul or vacate the award made by him as afore
said; and immediately upon receiving such information he waited upon the
said arbitrator through F. A. Brooks. his attorney, in company with Thomas
H. Talbot, the attorney of the said Mary H. Pike, and the said Brooks re
ceived back from said arbitrator the award made by him as aforesaid. on the
twentieth day of December, and the said Brooks and Talbot together received
of said arbitrator the said two Swift notes and carried the same to .Tohn G.
Stetson, Esq.• to whom they intrusted the same. taking therefor his receipt
in their joint names. That on the fourth of January current, in order to en
title himself to the sole and exclusive possession of said Swift notes. under
the said award, he paid the note of $2.437.50 running to C. H. Eaton, of
Calais. in said award mentioned, to the said Thomas H. Talbot. and took and
received from said Talbot the said Eaton note and now holds the same. by
reason of which anr} of the awardof the said arbitrator your orator became
entitled to receive from the said Stetson the said Swift notes. and the said
Mary H. Pike, executrix and residuary legatee under the will of the said F.
A. Pike, deceased, and the said Talbot, as her agent or attorney, ceased to
have any right to or in said Swift notes. 01' either of them. or any right to de
mand or recei ve the possession thereof from the said Stetson, under the terms
of the receipt of said Stetson therefor given on the twenty-fourth day of De
cember last. "

The prayer of the bill as amended is as follows:
"And your orator prays that the money so paid by the defendant Swift

into the hands of the defendant Stetson, as clerk of this court, in satisfaction
of the said $15.000 note, may be remanded to the custody of said Stetson in
his individual capacity, as if no such orders, as above recited, had l'een passed,
and in the place and stead of the said $15.000 note, so surrendered by him.
and filed with the papers in equity suit No. 2.170. in violation of the terms
and provisions of the contract entered into by him with your orator as afore
said, on the twenty-fourth day of December, 1886; and that the said Stetson
may be ordered and decreed to pay over the proceeds of said note to your orator;
and your orator prays for snch other and further relief as he may be entitled
to in the premises,"
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There is also a further prayer that, if the relief sought against Stetson
be not granted, the defendant Swift may be ordered to pay the amount
due on the said $1.5,000 note.

The defendants demur to the bill on several grounds; I shall only con
sider one of them, namely, defect of parties. Under the contract of bail
ment, it appears that the real parties in interest were the plaintiff and
Mary H. Pike, executrix, and that the notes were to be held by Stetson
subject to the joint order or di rection of their attorneys, Talbot and
Brooks, and dealt with as they may jointly direct. Admitting the alle
gations of fact stated in the bill to be true, but not the conclusions of law
drawn therefrom, as I am bound to do by the demurrer, I am satisfied
that the bill is fatally defective for want of necessary parties. These
allegations do not make out a case which entitles a party claiming under
the contract of bailment to dispense with the other parties interested
therein. The contract with Stetson was not entered into until after the
proceedings before the arbitrator had terminated, as appears by the bill,
and the facts alleged respecting the arbitration show the necessity of
making Mrs. Pike a party to any proceeding respecting the Stetson re
ceipt now sued upon. The receipt itself shows the necessity of making
all those interested in allY way parties to the bill. The defendant, ac
cording to the terms of this receipt, is liable to said Pike and Gregory
jointly. By this bill Gregory claims certain rights under this receipt
adverse to his co-obligee, and it follows that t.he co-obligee is a necessary
party thereto. Again, by the terms of this ret;8ipt, the notes are held
subject to the joint order of said Talbot and Brooks, and to be dealt with as
they jointly direct. Under these circumstances, Stetson, as make; of
this receipt, cannot recognize any claim to said notes which may be made
by either Pike or Gregory, or both of them; but he holds the notes sub
ject to the joint order and direction of both Talbot und Brooks. It seems
to me that neither Gregory nor any other person can in equity set up
and establish any claim by virtue of this receipt without making Brooks
and Talbot parties. In other words, Gregory, Mrs. Pike, Talbot, Brooks,
alld Stetson are necessary parties to any bill brought on the receipt set
ting up any claim of ownership or control over these notes.

The point is raised by the com plainant that Mrs. Pike being a non-resi
dent it is impossible to make her a party, and that, therefore, under eq
uity rule 47 and section 737 of the Revised Statutes, the court may pro
ceed to an adjudication between the parties properly before it. It seems
to me, llowever, that the above-mentioned parties to the agreement are
so far necessary parties that rule 47 and section 737, as construed by the
supreme court, cannot apply to this case.

In Mallow v. Hinde, 12 Wheat. 193, quoting from Elmendorf v. Taylor,
10 Wheat. 167, the court says:

"The rule which requires that all persons concerned in interest, however
remotely, should be made parties to the suit, though applicable to most caSes
in the courts of the United States, is not applicable to all. In the exercise of
its discretion, the court will require the plaintlff to do all in his power to
bring every person concerned in interest before the court. But, if the case
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may be completely decided as between the litigant parties, the circumstance
that an interest exists in some other person whom the process of the court
cannot reach, as if su~h party be the resident of some other state, ought not
to prevent a decree upon its merits."

In Shields v. Barrow, 17 How. 139, the court points out three classes
of parties to a bill in equity:

"They are: (1) Formal parties. (2) Persons having an interest in the con
troversy, and who oughv to be made parties, in order that the court may act
on that rule whieh requires it to decide on and finally determine the entire
controversy, and do complete justice by adjusting all the rights in valved in it.
These persons are Commonly termed necessary parties; but if their interests
are separable from those of the parties before the court so that the court can
proceed to a decree. and do complete and final justice, without affecting other
persons not before the court, the latter are not indispensable parties. (~) Per
sons who not only have an interest in the controversy, but an interest of such
a nature that a Ii nal dec:ree cannot be made without either affecting that in
terest, or leaving the controversy in such a condition that its final termination
may be wholly inconsistent with eqUity and good conscience."

The court further says:
"It remains true, notwithstanding the act of congress and the 47th rule,

that a circuit coart can make no decree affecting the rights of an absent per
son. and can make no decree between the parties before it, which so far involves
or depends upon the rights of an absent person that complete and final justice
cannot be done between the parties to the suit without affecting those rights."

In Coiron v. Millaudon, 19 How. 113, it i3 held that the fact that such
persons are beyond the jurisdiction of the court is not a sufficient reason
for omitting to make them parties, because neithe.r the act of congress nor
the 47th equity rule enables the circuit court to make a decree in [l suit in
the absence of a party whose rights must necessarily be affected by such
decree. See, also, Barney v. Baltimore City, 6 Wall. 280. Demurrers
sustained.

UNITED STATES Exp. Co. v. AJ~LE)l, Comptroller, et al.

(Oircuit Oourt, E. D. Tennessee. September 21, 1889.)

1. FEDERAL COURTS-JURISDICTION-TAXATION.
The federal eourts have jurisd' ction of suits involving the validity of a tax

imposed by a ~'ate, alleged to be in violation of the United States constitution,
without regard to the citizenship of the parties thereto.

2. S,\ME-UNCON~TITUTIONAL TAX-REMEDY.
The law of Tennessee provic.ing uat. in case of taxes alleged to be illeg-al,

the remedy shall be to pay such taxes nnder protest, and It ~n bring suit there
for, does not apply where we tax i~ alleged to be unconstitutional, as such a
tax is void .

.3. SAME.
Under act C"ne-. March 3, 1887. provi<ling that no civil suit shall be brought

in either the a,,,,det or oirc'lit court al!:t.Jnilt any person by any original pro
cess in any other Jist-jet than that Whereof he is an inhabitant. except when
jurisdiction is founded only on the fact that the action is between citizens of
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different states, a suit to enjoin collection of a tax, on the ground that it vio
lates the United States constitution, must be dismissed as to such defendants
as are non-residents of the district in which it is brought.

4. CONSTlTIn'IONALLAW-TAXATION-INTERSTATE COMMERCE.
Act Tenn. March 29. 1887, imposing a license tax upon express companies,

is unconstitutional, as invading the exclusive power of congress to regulate
interstate commerce, liS against an express company engaged in interstate
transportation.

6. SAME.
Act Tenn. April 8, 1889, providing that such tax shall be paid for transport

ing- one or more packages between points within the state, the amoullt of
such tax being regulated by the length of the company's lines, is, in effect, a
tax on interstate business, and is unconstitutional.

In Equity. On bill for injunction.
Tracy, .McFaTland, Platt & BoaTdrnan, John .M. Bright, R. L. Bright, and

Russell & Daniels, for complainant.
W. G. .M. Thornas and Joel Fort, for defendants.

KEY, J. The bill is filed in this case to enjoin the collection of a tax
imposed upon complainant by the state, by the acts of 1887 and 1889,
upon the ground that the tax is in violation of the constitution of the
United States. At the threshold we are met with a motion by defend
ants to dismiss the suit for various reasons. It is insisted that there is
not such diverse citizenship as to give this court jurisdiction. Diverse
citizenship is one ground of jurisdiction in a federal court, but not the
sale ground, by any means. Controversies aft to the constitution and
laws of the United States are of federal judicial cognizance as well, and
the question in this case arises out of this branch of the court's j urisdic
tion, to which defendants' motion does not apply.

Another reason for the motion to dismiss is because the state of Ten
nessee has, by law, provided that the remedy in such cases as the one
under consideration is to pay the taxes assessed under protest, and then
bring suit to recover the same. This act of the legislature is constitu
tional unquestionably, but the case of Poindexter v. GTeenhow, 114 U. S.
270,5 Sup. Ct. Rep. 903, is decisive of the point made. Virginia had
a law of like provisions with the Tennessee law, and objection was made
that the money had not been paid and suit brought thE'refor. But the
court held substantially that as Virginia had enacted a law making cer
tain coupons receivable for taxes, a,nd as these coupons had been tendered
and refused, the provisions of the federal constitution against legislation
impairing the obligations of contracts had been violated, and no payment
of the tax could be required as a condition of bringing suit. An uncon
stitutional tax is a void tax, and no right or duty can inhere in or depend
upon it. There was no prepayment of the tax, and suit thereafter in
the Virginia case. It is true coupons had been tendered, but this was
done not as compliance with the Virginia statute, or under its provis
ions, but it was done so that the tax-payer might comply with the terms
of his contract with the state, and if the state refused to stand by its
bargain, that he might find protection under the federal constitution. If.
in the case in hand, the tax is unconstitutional, it is void. It confers
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noright,inlposes nO duty, supports no obligation. Nothing can be pred-
icated upon it. .

The only other branch of defendant's motion that it is neceesary to
consider is that the suit should be dismissed as to defendant Allen, be
cause the face of the hill shows that he is not a resident of this district.
As to this the motion must be sustained. The act of congress, approved
August 13,1888, correcting the enrollment of the act of March 3, 1887,
provides in section 1:

"No civil snit shall be brought before either of said courts [the district or
circuit] against any persall by any original prucess or proceeding in any other
district than that whereof he is an inhabitant, but where the jnrisdiction is
fuu nded only on the fact that the action is between citizens of different states,
suit shall be brought only in the district of the residence of either the plaintiff
or defendant. "25 St. at Large, 434.

This suit is not founded on diverse citizenship, and does not fall under
the last category of the clause quoted, but it does fall under the first, and
the language is positive and peremptory. This leaves the case here as
to the sheriff and his deputy, to whom the process for the collection of
the tax came, and by whom it was levied, and whom it sought to enjoin.

The bill seeks to enjoin the collection of two taxes, or a tax imposed
in two years, each for $3,000. The legislature of Tennessee, by an act
approved March 29, 1887, provided that the following taxes should be
paid by express companies:

"In lieu of all otber taxes, except ad valorem tax, if the lines are less than
100 miles long, per annum $1,000. If the lines are over 100 miles long, per
annum $3,000."

The same authority, by an act approved April 8, 1889, provided that
express compflnies should pay a tax, "in lieu of all other taxes except
ad valorem tax, if the lines are less than 100 miles long, for one or more
packflges taken up at one point in this state and transported to another
point in this ~tate, per annum $1,000. If the lines are more than 100
miles long, for one or more packflges taken up at one point in this state
and transported to another point in this state, per annum $3,000." By
this act it is made a misdemeanor, punishable by a fine and imprison
ment, to conduct the express business without prepayment of the tax.
In a case entitled Com. v. Express Co., under an act of Kentucky similar
in its provisions to the Tennessee law of 1887, the Louisville law and
equity court, in an ably written opinion, held the act void because the
tax was an infraction of the provision of the federal constitution in
regard to interstate commerce. And the circuit court of the United
States for the southern district of Mississippi, in Express Co. v. Hemmi:ng
way, ante, 60, takes a similar view in regard to a Mississippi statute of
like import. The cases decided by the supreme court of the United
States which favor or support a different view 0:1 this tax are Osborne v.
Mobile, 16 Wall. 479, and lVigg'ins Ferry Co. v. St. Louis, 107 U. S. 36.5,
2 Sup. Ct. Rep. 2.57. But in Leloup v. Mob'ile, 127 U. S. 640, 8 Sup.
Ct. Rep. 1380, the supreme court overrules, substantially at least, these
decisions. It says: "In view of the course of decisions which have been
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made since that time, (1872,) it is very certain that such an ordinance
would now be regarded as repugnant to the power conferred upon con
gress to regulate commerce among the several states." Leloup v. Mobile,
supra, 647. This, though said of the Osborne Case, must in principle
apply with equal force to the Wim;ins Ferry Case. It seems to me that,
under the line of decisions of our supreme court, the tax imposed upon
the complainant by or under the act of 1887 was void, as repugnant to
the constitutional authority given congress to regulate commerce between
the states. It is, in no sense, a property or ad valorem tax. It is essen
tially a license, or privilege tax. There is no description of or limitation
of the business. It makes no difference whether it be interstate or in
trastate. If it be an express company, it is taxed. If it be a hundred
miles long it must pay $1,000. If more, it must pay $3,000. Com
plainant is an instrumentality of interstate transportation. It does bus
iness through and between states, as well as within them, and cannot be
so taxed.

The act of 1889, however, attempts to avoid the difficulty in which
the act of 1887 is involved. It provides that the company may be
taxed when it carries one or more packages from one point in the state
to another point in the state. This is meant to be considered as a tax
for the privilege of doing business within the state, and to escape being
regarded as a tax on business between states. The tax may be avoided
should no packages be borne from one point to another in this state.
This tax, carried to its logical results, bears as hardly on the company
as the other. If it confine its operations to an interstate business, it
must still have its agents and offices at the various stations on its lines
to receive and deliver its packages, so that the interstate business would
be burdened with charges which otherwise would be divided between
the two classes of business. The fact that the interstate business
may be thus burdened does not necessarily invalidate the tax, per
haps. But is not this provision of the statute a mere device to fasten
the tax upon the company? It is no exercise of the police power of the
state. If the tax be paid, it makes not the slightest difference whether
the packages taken up and carried and delivered between and at points
in the state be one or a million. It is not a tax regulated by the amount
of business. It is as much if one package be carried as if ten millions
go. A package of a dime in value, carried five miles, may involve a
license fee of $1,000 or $3,000, depending altogether on the length of the
line of transportation used by the company. The length of the line used
is the measure of the tax. This cannot be the standard. Steamship Co.
v. Pennsylvania, 122 U. S. 326,7 Sup. Ct. Rep. 1118. The supreme
court says in Leloup v. Mob'ile, 127 U. S. 645, 8 Sup. Ct. Rep. 1380:

"Ordinary occupations are taxed in various ways, and, in most cases, legit
imately taxed, but we fail to see how a state can tax a business occupation
when it cannot tax the business itself. Of course, the exaction of a license
tax as a condition of doing any particular business is a tax on the occupation;
and the tax on the occupation of doing a business is surelY a tax on the busi
ness."
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And again at 648, in the same case, the court says:
.. "In out opinion such a construction of the constitution leads to the con
clusion that no state has the right to lay a tax on interstate commerce in any
form whether by way of duties laid on the transportation of the subjects of
that commerce, or on the receipts derived from that transportation, or on the
occupation or business of carrying it on, and the reason is that such taxa
tion is a burden on that commerce, and amounts to a regulation of it, which
belongs solely to congress. "

So, under the tax law of the state of 1889, although the tax purports
on its ince to be for carrying on the express business within the state,
yet, as already shown, the burden of the tax falls upon the interstate
business, and amounts to a collection of the tax from that source to a
great extent at least.

It follows from the views announced that an injunction may issue as
prayed for, on complainant executing bond, with sufficient surety in
the penalty of $10,000, to satisfy such decree as may be finally rendered
against it in the cause.

UNITED STATES V. AMERICAN BELL TEL. Co. et al.

(Circuit Court, D. Massacltusetis. September 9, 1889.)

EQUITY-PJ,EADING-AMENDMENTS.
Under Rev. St. U. S. § 954, giving the federal courts power to permit parties

to amend pleadings at any time, on such conditions as they may prescribe, a
motion by one defendant in equity to withdraw an answer and file the same
plea as is filed by its co-defendant. will be granted when not made for the
purpose of setting up a merely technical defense, nor after evidence has been
taken, and it is probable that it will be more convenient to try the issue raised
by the plea first, and where a replication has been Iiled to the co-defendant's
plea.

In Equity. On motion for leave to amend.
Charles S. Whitman, George A. Jenks, and Owen A. Galvin, for com

plainant.
Chauncey Smith, Elias Merwin, and James J. Storrow, for defendant

American Bell Telephone Company.

COLT, J.In this case the defendant company has filed a general an
swer to the bill, and the defendant Bell has filed a plea and answllr in
support thereof. The defendant company now asks leave to withdraw
its answer, and to file the same plea and answer in support thereof which
has been filed by Bell.

By section 954 of the Revised Statutes, the courts of the United States
may, at any time, permit either of the parties to amend any defect in
the process or pleadings, upon such conditions as they may in their dis
cretion or by rule prescribe. The plenary power of the courts of the
United States with respect to amendment of pleadings, under the acts of
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congress, is recognized in Eberly v. Moore, 24 How. 147. In Hardin v.
Bvyd, 113 U. S. 756, 5 Sup. Ct. Rep. 771, the supreme court states the
rule as follows:

"In reference to amendments of equity pleadings the courts have found it
impracticable to lay down a rule that would cover all cases. This allowance
must, at every stage of the cause, rest in the discretion of the court; and that
discretion niust depend largely on the special circumstances of each case. It
may be said, generally, that in passing upon applications to amend, the ends
of justice should never be sacrificed to mere form, or by too rigid an adherence
to technical rules of practice. Undoubtedly, great caution should be exer('ised
where the application comes after the litigation bas continued for some time,
or when the granting- of it would cause serious inconvenience or expense to
the opposite side. And an amendment should rarely, if ever, be pt'rmitted
where it would materially change the very substance of the case made by the
bill, and to which the parties have directed their proofs."

It thus appears that the allowance of amendments of equity pleadings
is a question of judicial discretion, depending largely on the special cir
cumstances of each case. The present motion is not open to the objec
tion of introducing a new dej~mse on a new state of facts, or of changing
the substance of the case made by the bill. It is not made for the pur
pose of setting up a merely technical defense; nor after the litigation has
continued, and evidence has been taken; nor does it seem to me that
granting it would cause Inconvenience or expense to the other side. Upon
this last point it is urged by the defendants that it will be more conven
ient and less expensive to first try the question of fraud which is raised
by the plea, and which may dispose of the case. The counsel for the
defendants further say that the general answer was filed 011 behalf of the
Bell Company under the misapprehension that the equity rules of this
court were the same as prevail in the Massachusetts state court, and that,
but for this misapprehension, the same plea and answer in support thereof
would have been filed on behalf of the deJ~mdant company as was filed
by the defendant Bell.

Although the question of priority of invention is raised by the bill, the
defendants insist that, when this case was before the supreme court on
demurrer (128 U. S. 315, 9 Sup. Ct. Rep. 90,) that court first directed
its attention to the question whether the bill contained sufficient alle
gations of fraud, and that the court refused to go a step beyond the po
sition that the government had the power to bring suit to annul a patent
in the event that it was obtained by fraud. In view of this opinion of
the supreme court it is urged that the issue of fraud should be first tried
as to both of the defendants. With the decision of the supreme court
before me, I think there are strong equitable grounds for granting this
motion. Limiting the case to the question of fraud llJay confine the tes
timony within comparatively narrow bounds, whereas the question of
priority alone involves a laborious and extensive examination. If there
is an issue in the case which may dispose of it without going into that
elaborate investigation, it seems to me that the discretion of the court
should be exercised in favor of such a limitation.

Again, so f!tr as the defendant Bell is concerned,· this issue must be
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first tried, because the plaintiff has filed a replication to Bell's plea.
While it must be admitted that a motion to withdraw an answer and sub
stitute a plea is rare in equity causes, still, taking into consideration all
the circumstances as presented in this case, I am of opinion that the
justice and convenience of the case will be best promoted by having the
issues proceed pari passu as to each defendant, and that, therefore, the
motion should be granted. Motion granted.

PARKER v. TOWN Ol!' CONCORD et al.

Oircuit Oourt, N. :D. illinois. July 22, 1889.

EQUITY-ANSWER-DISMISSAL.
Where an answer to a bill in equity completely denies all its equities, and

complainant has not met these denials with any proof, nor made an.y issue
by replication, the bill will be dismissed.

In Equity. Bill for relief.
Bailey &; Sedgwick, for complainant.
Bisbee, Ahrens &; Decker, for defendants.

BLODGETT, J., (orally.). Th~s is a bill filed by the complainant, as Q

holder of the bonds of the town of Concord, for relief against the town
and the railroad company The allegations are, substantially, that in
1869 the town of Concord voted $25,000 to aid in the construction of
the Chicago, Danville & Vincennes Railroad, and subsequently issued
bonds in payment of this subscription; that the complai:lant has become
the holder of 20 of these bonds for $1,000 each by purchase for value
in the market, and that the courts have held these bonds void. The
complainant, as such bondholder, now seeks to be subrogated to the
place of the railroad company as the payee of the subscription, with
the averment that the issue of void bonds did not pay the indebtedness
created by the subscription, it being averred that the railroad was com
pleted according to the terms of the subscription, and that, as the com
plainant now stands in the position by virtue of being the owner in good
faith of the bonds from the town, he is entitled to relief against the
town by a decree requiring the town to pay him the. amount of the 20
bonds which he holds in satisfaction of the subscription. The case is
brought to hearing on bill and answer.

The answer denies many of the substantial allegations in the bill, such
as the complEition of the railroad according to the terms of the subscrip
tion; and the fact that the railroad was located as was required by the
terms of the subscription; and generally that the railroad company has
failed to perform the conditions upon which the subscription was voted.
It seems to me, without considering any other question, that as the an
swer completely denies the equities of the bill, and the complainant has
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not met those denials with any. proof, or even made an issue thereon by
replication, the bill must be dismissed for want of equity. A decree
will be entered accordingly.

HEWITT V. STOREY et al.

(Oircuit Oourt, S. D. California. September 23, 1889.)

CORPORATIONS-AcTIONS BY AND AGAINST.
Code Civil Proc. Cal. § 388, provides that "when two or more persons, asso

ciated in any business, transact such business under a common name, whether
it comprises the names of such persons or not. the associates may be sued
by such common name." Held, that a bill to enjoin interference by defend·
ants with complainant's alleged right to divert water from a stream, against
the "South Fork & Sunnyside Division of the Santa Ana River," which, it
appears, is an association formed and existing pursuant to the laws of Cali
fornia, is sufficient, without making the owners and stockholders thereof
parties.

In Equity. On bill and answer.
RoweU & Rowe/], and John Albright, (A. W. Thompson and Brousseau &

Hatch, of counsel,) for complain!\nt.
Curtis & Otis and Byron Waters, (R. E. Houghton, of counsel,) for de

fendants.

Ross, J. Certain of the defendants to this suit having by amended
answers objected to the amended bill of complaint that it is defective for
want of parties, the cause was, on motion of complainant, set down {(no
argument on those objections, pursuant to equity rule 52, and the ob
jections, having been argued by the respective parties, are now to be
determined. The purpose of the suit on complainant's part is to estab
lish as against the defendants his alleged right to 333i inches of the wa
ter of the Santa Ana river, measured under a 4-inch pressure, diverted
at a certain specified point by means of a certain ditch, called the "Berry
Roberts Ditch," and to obtain an injunction enjoining defendants from
interfering therewith, To the original as well as the amended bill a
large number of persons are made defendants, as also certain corpora
tions, among them the North Fork Water Company, and a certain asso
ciation, styled the" South Fork & Sunnyside Division of the Santa Ana
River," which is sued as, and alleged to be, an association formed and
existing pursuant to H:e laws of the state of California, and "composed
of some or all of the aforesaid defendants and other persons unknown to
your orator," and transacting business under that name in San Bernar
dino county, in which county the water in dispute is situated. The bill,
as amended, alleges thatQn and after March 10, 1869, certain named
persons, under and by virtue of the laws of the state of California, ac
quired by appropriation 500 inches of the water of the Santa Ana river,
measured under a 4-inch pressure, which they diverted at a certain
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named point by means of a certain ditch, known as the "Berry Roberts
Ditch," and that the complainant subsequently acquired from those ap
propriators 333t inches of said water, measured under a like pressure,
with the right to divert the same at the same point through the same
ditch. The bill, as amended, further alleges that at the time of the con
struction of the Berry Roberts ditch, and of the appropriation under
which the complainant claims, the defendant corporation, the North Fork
'Vater Company, or its predecessors in interest or grantors, and the de
fendant association, the South Fork & Sunnyside Division of the Santa
Ana Rh'er, or its predecessors in interest or grantors, were the owners
of two certain other ditches commencing in said river and conveying wa
ter theretrom, and were the only persons who had acquired any right to
the use of the water of the Santa Ana river prior to the right of com
plainant and of those under whom he claims; that the rights of the said
named defendants were acquired by them, or by their predecessors in
interest, by prior appropriation, under and in pursuance of the same
laws of the state of California, and extended only to the amount of 200
inches of water, measured under a 4-inch pressure, for each of the last
named ditches. It is further alleged in said amended bill that the Santa
Ana river is an unnavigable stream of running water, flowing through
sundry wild canons or ravines in the San Bernardino mountains, and
emerging therefrom into the San Bernardino valley through the mouth
of a i"teep ravine at or near its eastern boundary; that from time im
memorial the waters of the said river have been, and are now, for many
miles above and below the head of the Berry Roberts ditch, held and
owned exclusively by right of appropriation, and used generally for the
purpose of irrigation; that the land of the complainant lies in the said
valley, and, in common with certain lands of the defendants, is incapa
ble of cultivation without water; that at certain dry seasons of the year
the said river contains at and between the head of the Berry Roberts
ditch and the mouth of the ravine aforesaid little more than sufficient
water to supply the above-mentioned prior appropriators and complain
ant with the quantity of water to which they are respectively entitled,
but does at all times contain sufficient to supply the said prior appro
priators and complainant to the extent of their respective rights.

The amended ans,vers, referred to herein, among other things, deny
that the North Fork Water Company and the South Fork & Sunnyside
Division of the Santa Ana River are only entitled to 200 inches each of
the water of the Santa Ana river, but, on the contrary, aver the said
named company and assoeiation to be entitled to the entire flow of the
water of the river, measured ata point about two miles above the head
of the Berry Roberts ditch, and which water, it is averred, is owned by
said company and association in equal proportions, and is in the aggre
gate greatly in excess of 1,000 inches, measured under a 4-inch pressure.
And the said amended answers fu.rther aver that the amended bill is de
fective for want of proper parties defendant in this: that certain named
per"ons and corporations, who now are, and at the time the original bill
was filed were, owners and shareholders in the South Fork & Sunnyside
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Division of the Santa Ana River, are not made parties defendant to said
amended bill, and that certain other named persons, who were made
parties defendant to the original bill, and who were owners and share
holders in said South Fork & Sunnyside Division of the Santa Ana
River, have died since said original bill was filed, and that their legal
representatives, who now are owners and shareholders in said South
l!'ork & Sunnyside Division of the Santa Ana River, are not made par
ties defendant to the amended bill.

This statement embraces such portions of the pleadings as are neces
sary to be stated for the determination of the point now made. The
question is whether all of the owners and shareholders in the South Fork
& Sunnyside Division of the Santa Ana River-which is alleged in the
bill and admitted by the answers to be an association formed and exist
ing pursuant to the laws of California, and transacting business under
that name in the county of San Bernardino, where it has its place of
business-are necessary parties to the suit. The circumstance that some
of the persons made defendants are allel!;ed to be shareholders in the as
sociation does not affect the question. The complainant, by his bill,
does not seek to avail himself of the rule that applies where the parties
are too numerous to be brought before the court or where the question
is one of common or general interest of many persons. The allegation
that certain of the defendants are shareholders in the association may be
disregarded if it be true, as contended by complainant, that all of the
shareholders are suable by the common name under which it is alleged
and admitted they associated themselves and are doing business. In
controversies concerning the title to real property the federal court al
ways administers the law as if it was sitting as a local court of the state.
Olcott v. Bynmn, 17 Wall. 57; Slaughter v. Glenn, 98 U. S. 244. The
nature of the property in controversy here is such as to make the same
rule applicable. ~ow, by section 388 of the Code of Civil Procedure of
California it is provided that" when two or more persons, aSf!1Ociated in
any business, transact such business under a common name, whether it
comprises the names of such persons or not, the associates may be sued
by such common name, the summons in such cases being served on one
or more of the associates; and the judgment in the action shall bind the
joint property of all the associates in the same manner as if all had been
named defendants and had been sued upon their joint liability." In
this case the association in question was sued by its common name, the
South Fork & Sunnyside Division of the Santa Ana River, and as such
appeared and answered, putting in issue the averments of the bill re
specting its alleged interference with the complainant's rightR, and re
specting tile quantity of the water of the Santa Ana river to which it is
entitled. It is the acts of the association, as such, of which the com
plainant, among other things, complains, and it is the rights of the as
sociation, as such, that are, among other things, put in issue by the
pleadings. A decree favorable to the association would inure to the ben
efit of all of its members, and one adverse to it would, in my judgment,
bind all of them. 01Jjections disallowed.

v.39:b'.no.14-46
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SNYDER v. MART~N etux.

(Circuit Court, N. D. illinoi8. July 22,1889.)

FRAUDULENT CONVEYANCES-CONSIDERATION.
The wife of the manager of a corporation borrowed $600 from a stock

holder, and bought ,half of the capital stock. This Wll.S all the money ever
put into the business by her or her husband., From the earnings of the busi
ness, conducted entirely by the husband, 'real estate was bought, and title
taken in the wife's name. Held, that the land, being acquired entirely by the
labor of the husband, was liable for his debts existing at that time.

In Equity. Creditor's bill.
G. F. Westover, for complainant.
Bisbee, Ahrens & Decker, for defendants.

BLODGETT, J., (orally.) This is a creditor's bill by which the com
plainant seeks to reeover the amount of a judgment rendered in favor of
the firm of which the complainant is the surviving partner against the
firm of Lawrence & Martin on property, the title'to which stands in the
name of the defendant Carrie E. Martin, the wife of the defendant Mor
ris T. Martin. It appears from the proof in the case that the defend
ant Carrie E. Martin holds the title to the real estate in question, and
that all the said real estate was t)aid for with money earned in the busi
ness of the Phcenix Grain & Stock Exchange, a "bucket-shop" concern
in this city, of which the defendant Morris T. Martin was the manager.

Mrs. Martin never invested any money in this corporation. She be
came a subscriber to one-half the capital stock of the company at the
time it was formed. She borrowed, as the proof shows, from one of the
stockholders the sum of $600, which was all the money that was ever
put into the business, as far as the Martins were concerned. From the
earnings of this business-the business which was conducted by Martin
as its manager-the $600-note was paid and the real estate in question
was bought and paid for, the title simply being taken in the name of
Mrs. Martin. The defendant Morris T. Martin being in debt to the com
plainant at this time, I do not think he could secrete his earnings in the
name of his wife to the delay or in fraud of his creditors. This is property
that has not been earned or acquired by any effort or instrumentality of
Mrs. Martin, nor is it the outcome of any investment by her; but it has
been accumulated solely by the shrewd conduct and business ability of
Morris Martin himself. There will be a decree in favor of the com·
plainant.
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UNION STEAM-BoAT CO. et al. v. CITY OF CHICAGO et al.

(Oircuit Oourt, N. D. Illinois. August 16,1889.)

723

MUNICIPAL CORPORATIONS-PUBLIC IlI1PROYEMENTs-INJUNCTIO~.
Where the action of a city in e:.:ecuting a public work is within the scope

of hs authority, and free from fraud and corruption, it will not be enjoined,
though the methods adopted result in special damage to complainant.

In Equity. On motion for injunction.
Schuyler & Kremer and Sidney Smith, for complainants.

FULLER, Chief Justice. I assume for the purposes of this motion that
the complainl,lnts sustain by reason of the acts complained of peculiar
damages of a different kind from those sustained by the general public.
The test is not one of degree bnt of kind, and many averments of the bill
present only the case of an alleged obstruction of a public and common
right, resulting in injuries to the complainants and the public, the same
in kind. But it is not necessary to rule upon objection in this regard,
in the view that I take in the premises.

The public work in question is being carried on by the authority of
the city of Chicago, in pursuance of power to that end vested in the mu
nicipality. In Escanaba Co. v. Chicago, 107 U. S. 678, 2 Sup. Ct. Rep.
185, it was held that" until congress acts on the subject, the power of the
state over bridges across its navigable streams is plenary;" and the leading
cases, Willson v. lI1arsh Co., 2 Pet. 245, and Gilman v. Philadelphia, 3
\Vall. 713, together with others, were cited and approved. In these and
numerous other decisions of the supreme court, building bridges and the
like are assigned to that class of subjects which can be best regulated by
rules and provisions suggested by the varying circumstances of different
localities, and limited in their operation to such localities respectively.
The nature of the subject is not such as to require the exclusive legisla
tion of congress. The Escanaba Case involved an ordinance of the city
of Chicago, and Mr. Justice FIEI,D, in delivering the opinion, says that
"nowhere could the power to control the bridges in that city, their con
struction, form, and strength, and the size of their draws, and the man
ner and times of using them, be better vested than with the state, or the
authorities of the city upon whom it has devolved that duty." This
extract is quoted by the supreme court of Illinois in lI1cCartney v. Rail
road Co., 112 Ill. 611-635, and that court thus proceeds:

"The city we look upon as the representative of the state, with respect to the
control of streets, and highways. and bridges, within the city limits. * * *
The :>tate itself, no doubt, might construct the bridge. It might, as the leg
islature has here done, vest the local government of the city with authority to
build the bridge. But it is claimed that the authority is reposed only in the
city itself to build bridges, and is a power which is incapable of being delegated
by the city to another. 1Ve do not consider that there is any delegation of the
power in the case. The city, through the corporation, does build the bridge.
It matters little by what hand the bridge is built, or who lets the contract for
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the construction. The essential thing is determining whether the public inter
est calls for a bridge, and where and in what manner it shall be built, and
this is done by the city authorities."

It is not contended that the city has proceeded or is proceeding in ex
cess of its powers, but it is insisted that the work ought to have been
authorized or directed at a different season of the year, or commenced
earlier, and prosecuted with greater dispatch, and that the obstruction
at this time is such as to render the city's action so unreasonable as to
justify the interposition of the court to arrest it. But the power to make
the improvement necessarily implies the right to determine upon the plan
and method of doing itj and the general rule forbids interference by ju
dicial authority with such determination, when exercised in good faith,
within the scope of the power conferred.

I do not think it can be reasonably claimed that the record before me
makes out fraud, corruption, or unfair dealing amounting to fraud, and,
in my judgment, the case does not fall within any exception which might
be held to justify the interference applied for. The motion for an in
junction must therefore be denied.

GILLESPIE et al: v. CAMPBEU.

(Circuit OIJurt. N. D. Illinois. September 9, 1889.)

1. NEGOTIABLE PAPER-LIABILITY BETWEEN ACCO~IMODATIONPARTIES.
An accommodation indorsllr of a bill of exchange, meeting the debt when

legally charged with its payment, becomes a holder for value of the bill, and
may recover thereon against an accommodation acceptor the full amount paid,
notwithstanding he knew at the time of indorsement that the acceptance was
for accommodation.

2. CONTRIBUTION-BETWEEN ACCOMMODATION PARTIES.
An accommodation acceptor of a bill of exchange has no claim for contri

bution against subsequent accommodation indorsers. though the indorsers
knew the acceptance to be without consideration.

3. NEGOTIABLE PAPER-AcTIONS-DE?ENSES.
In an action by two accommodation indorsers of a bill of exchange against

a prior accommodation acceptor, it is no defense to the claim of plaintiffs for
payment of the bill that the proceeds of the bili when discounted were applied
by the drawer to the payment of paper on which one of the plaintiffs was an
indorser.

At Law. On motion for new trial.
J. A. Sleeper, for plaintiff's.
A. & C. B. McCoy, for defendant.

JENKINS, J. The defendant moves to set aside the verdict for the plain
tiff's, and for a new trial, mainly upon the ground that upon the prooJs
disclosed a recovery is not sanctioned by the law. The action is by the
plaintiffs as indorsers against the defendant as acceptor of a certain inland
bill of exchange, dated April 1, 1886, for $3,000, at 90 days, drawn by
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one R. G. Buchanan, of Franklin, Tenn. The bill was to the order of
the plaintiff Gillespie, was indorsed by him and the plaintiff Winsted,
and at its maturity was held by the Kational Bank of Franklin. This
bill was in renewal of one for a like amount dated December 31, 1885,
at 90 days, drawn, accepted, and indorsed by the same parties. On the
26th of December, 188.5, Buchanan forwarded the original bill by mail
to the defendant at Chicago, requesting its acceptance for the personal
accommodation of the drawer. It was not at that time indorsed hy either
of the plaintiffs. The bill was thus accepted by the defendant, and re
turned to the drawer, who procured the plaintiffs severally to indorse it
for his accommodation, that he might procure discount thereof at the
bank at Franklin. He states that he notified the plaintiffs at the time
that the acceptance by the defendant was purely an accommodation ac
ceptance. This assertion is disputed by the plaintiffs, but the fact is
assumed to be as stated by Buchanan. The plaintiffs thereupon sever
ally indorsed the bill without consideration, and returned it to Buchanan,
who procured it to be discounted at the National Bank of Franklin, the
proceeds being passed to his credit in account, and subsequently drawn
out upon his checks. There was no communication between the accom
modation parties to the bill respecting the liability inter se to be assumed
by either, nor any agreement in regard thereto other than that implied
by the law, nor did the acceptor know that there was to be anyaccom
modation indorsement of the bill. The renewal bill was protested at
maturity, and the indorsers charged with its payment. The plaintiffs
thereafter, on July 19, 1886, paid to the bank the amount, in equal
portions. The bill was thereupon surrendered by the bank, and the
plaintifl's seek to recover thereon against the acceptor of the bill.

It is urged for the defendant that the parties litigant, being all accom
modation parties to the bill, were co-sureties for the drawer; that there
fore the plaintiffs can maintain no action on the bill as such, and may
only recover in separate actions, and upon the equitable principle of con
tribution, such an amount as each has paid in excess of the one-third
part of the bill.

With respect to business paper, the parties thereto are liable to each
other in succession, as their names appear. The acceptor of a bill is
the principal debtor. As between successive indorsers, the writing
imports a several and successive, not a joint, obligation. In this re
spect there is no distinction between accommodation and other paper.
They are both governed by the same rules. 3 Kent, Comm. *86. It is
competent for the accommodation parties to a bill, as between themselves,
to contract for a liability Jifferent from that evidenced by the paper it
self, and parol evidence thereof is receivable. Phillips v. Pre3ton, 5 How.
278. But, wanting such independent agreement, the several successive
parties to accommodation paper are bound to those succeeding them,
who have been compelled to meet the obligation. In such case parties
are not bound to cOlltribution. The principle upon which the rule is
founded, is this: The indorser has incurred a contingent liability upon
the faith of the antecedent names to the paper, and by payment becomes
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entitled to all the rights of an indorser for value, with remedy over for
the whole amount paid against the prior parties. The obligation of the
one is primary; of the other, secondary. It is of no moment that the
accommodation indorser knew that the acceptance was without consider
ation. He has incurred and met his obligation upon the faith of the
acceptance, and stands in the light I)f a holder for value. The principle
was established by the supreme court in 1830, in the case of McDonald
v. Magruder, 3 Pet. 470, the opinion of the court being delivered by
Chief Justice MARSHALL. There the first accommodation indorser sought
to recover contribution of a second accommodation indorser of a note.
The court held that, to authorize contribution, the undertaking must be
joint, not separate and successive; that the second indorser, incurring
liability upon the faith of the first indorser, as well as of the maker, and
meeting that liability, stands as a holder for value, and the contract
as between him and his immediate indorser cannot be said to be without
consideration. This ruling was followed and approved in Phillip8 v.
Pre8ton, 5 How. 278, and in McCarty v. Roots, 21 How. 437, 441. The
principle established has never since been questioned in the federal courts.
If these cases stood alone, and in antagonism to the general current of
authority, they would of course be binding upon this court. The doc
trine of these decisions has, however, been sustained in most courts of
the states ofthe Union speaking to the question. Smith v. Morrill, ,54 :Me.
48; Coolidge v. Wiggin, 62 Me. ,568; John8on v. Orane,16 N. H. 68; Church
v. Barlow, 9 Pick. 547; Clapp v. Rice, 13 Gray, 403; Woodward v. Sever
ance,7 Allen, 340; Shaw v. Knox, 98 Mass. 214; Ki:r8clvner v. Conklin, 40
Conn. 77; Brown v. Mott, 7 Johns. 361; Suydam v. We8ifall, 2 Denio, 205;
Kelly v. Burrongh8, 102 N. Y. 93, 6 N. E. Rep. 109; Yonng8 v. Ball, 9
Watts, 141; R088 v. Espy, 66 Pa. St. 481; Wood v. Repold, 3 Har. & J.
125; Pomeroy v. Clark, 1 MacArthur, 606; Bo,nk v. Beirne, 1 Grat. 234,
26,5; Hogue v. Davis, 8 Grat. 4; Bank v. Vanmeter, 4 Rand. (Va.) 553;
Marr v. John8on, 9 Yerg. 1; Brahan v. Ragland, 3 Stew. (Ala.) 247;
Spence v. Barclay, 8 Ala. 581; Moody v. Findley, 43 Ala. 167; Cathcart
v. Gib8on, 1 Rich. Law, 10; Aiken v. Barkley, 2 Spear,747; Weir v. Cox,
9 Mart. (La.) 573; Connely v. Bourg, 16 La. Ann. 108; Stiles v. Ea8tman,
1 Ga. 205; Hixon v. Reed, 2 Litt. (Ky.) 176; McNeilly v. Patchin, 23
Mo. 40; McOune v. Belt, 45 Mo. 174; Stillwell v. How, 46 Mo. 589; Druhe
v. Christy, 10 Mo. App. 566; WilBon v. Stanton, 6 Blackf. 507; Wood
worth v. Bowe8, 5 Ind. 277; Core v. WilBon, 40 Ind. 204; McGmk v. Hug
gett, 56 Mich. 187,22 N. W. Rep. 308. But two American cases were
cited to the contrary, and these may be readily disposed of. The case of
Dougla8 v. Waddle,l Ohio, 413, arose upon a note, and, if there benodis
tinction in this respect between a note and a bill, (and I can conceive of
none,) sustains the defendant's position. The authority of this case is de.
nied in McDonald v. Magruder, supra; In William8 v. B088on, 11 Ohio, 62,
the case of Dougla8 v. Waddle is said to have been founded upon and to rec
ognizeand establish as law a local usage or understanding that accom
modation indorsers of notes were joint sureties, and not liable to each
other in the order of their coming on the note. Without directly over-
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ruling the case, the court refused to extend the rule to bills of exchange,
and held that accommodation indorsers of such paper are not joint sure
ties, but are separately liable to each other in their order. This decision
is approved in Kelley v. Few, 18 Ohio, 441. The case relied upon is con
sequently without weight. The case of PauNn v. Kaighn, 27 N. J. Law,
503, was one for contribution between two co-obligors on a joint bond.
The right of contribution in such case is not doubted. Nor is it dis
puted that the obligation to contribute arises, not from mutual engage
ment, but from principles of equity and morality.

In addition to the foregoing, I have fallen upon decisions in two other
states sustaining the contention of the defendant, which it may be well
to notice. Flint v. Day, 9 Vt. 345, and Pitk·i:n v. Flanagan, 23 Vt. 160,
166, both sustain the theory of the defense, but they are doubted in
Keith v. Goodwin, 31 Vt. 268, 276, and would seem to be of no present,
or at least of doubtful, authority in that state. In Daniel v. McRae, 2
Hawks, 590, by a divided court, accommodation parties to commercial
paper are held to be co-sureties in whatever order or character they are
placed upon the paper. The doctrine declared came for review before
the supreme court of North Carolina in Richards v. Simms, 1 Dev. & B.
48, 51. The court states that the rule in that state had been so generally
acquiesced in that, upon the principle of stare decisis, it felt bound to fol
low it as established law; but the judges unanimously declared that, were
the question res integra, the principle could not be sanctioned; and they
'''should say, as has been said by the rest of the mercantile world, that
the parties to accommodation paper were to be governed by the same
rules as parties are governed whose names are on other or business paper."
It may therefore fairly be said that the few decisions in this country up
holding the contention of the defendant have been repudiated and shorn
{)ftheir authority within their respective jurisdictions, and that the courts
of the states, so far as they have spoken, approve and follow the decisions
-of the supreme federal tribunal.

The case of Reynolds v. Wheeler, 10 C. B. (N. S.) 561, undoubtedly sus
tains the defense here. It sanctions the right of an accommodation ac
{leptor to contribution from an accommodation indorser. The decision is
bal:'ed upon general principles of suretyship, overlooking the presumption
of the mercantile law that subsequent accommodation parties signed in
reliance upon the responsibility of the prior accommodation parties. The
case was decided in 1861, and appears not to have been reviewed in any
court. It would seem to be opposed to the principle upon which Fent1t?n
v. Pocock, 5 Taunt. 192, was decided, wherein Lord Chief Justice MANS

PIELD remarked: "And I never before knew that there was any difference
between an acceptance given for accommodation, and an acceptance for
value." I am referred to and can find no other case in England directly
to the question. The absence of other authority in that country is some
what remarkable. The case stands alone; citing no authority to sustain,
in opposition to the general current of authority, and in antagonism to
the ruling in McDonald v. Magruder, which may not be disregarded in
this court.
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In Dering v. Earl of Winchelsea, 1 Cox, Ch. 318, 2 Bos. & P. 270, 1
White & T. Lead. Cas. Eq. *60, contribution was enforced between sure
ties on different bonds for the same debt. But in Coope v. 'l'wynam, 1
Turn. & R. 426, the lord chancellor stated that that decision had been
doubted at Westminster Hall, and that contribution was dependent upon
whether the transaction was separate .and distinct, or the same transac
tion split into different parts. The case, however, received the approval
of the supreme court in McDonald v. Magruder, s1tpra, and was distin
guished for the reason that in the one case the parties stood in the same
relation to the obligee of the bond and to each other; while in the other
the relation of the parties is dissimilar, the indorser giving his name on
the faith of the precedent parties to the bill. In Mr. Hare's notes to
this case (1 Lead. Cas. Eq. 3d Amer. from 2 London Ed. 157) he asserts
that "where successive indorsf;lrs all indorse for accommodation of the
maker, though at different times, and without communication or mutual
understanding, they are in equity co-sureties, subject to common con
tribution; and evidence is admissible to show that successive indorsers
sign for accommodation, and thus to render them subject to contribution."
The author cites to sustain the statement Daniel v. McRae, 2 Hawks, 590,
which, as shown supra, has been repudiated as authority by the court
in which it was decided. The statement by the author is contrary to
established law.

It may not be denied that there is an engaging, persuasive equity
in the principle that all sureties should share equally the burden as
sumed; and that in general is the law. "Equality is equity." But in
the case of commercial paper a superior equity intervenes, in that lia
bility has been assumed upon the faith of prior engagement, and that
without respect to knowledge of the accommodation character of prece
dent stipulation. And, after all, the distinction between the two classes
of authorities is more apparent than real; or is perhaps one resting in
the burden of proof. The one assumes the contract to be as appears
upon the face of the paper, construE'd by the mercantile law, permitting
and enforcing all agreements for a different liability inter se. The other
declines to assume that the one party has become bound upon faith of
the other's precedent engagement, and treats all accommodation parties,
however they may appear upon the paper, as co-sureties and equally
bound for the debt, and so liable to contribute; but likewise recognizing
and enforcing any different engagement between the parties. Whichever
rule may seem the more equitable and to be preferred, the former is too
firmly established to be disturbed. Ind.ividual notion of right must now
yield to the wiser judgment of the law.

It is also insisted for the defendant that the court erred in failing to
submit to the consideration of the jury the question whether the pro
ceeds of the original draft were applied by Buchanan in whole or in part
towards the payment of other paper upon which the plaintiff's or one of
them were indorsers. On January 1, 1886, the bank held four pieces
of Buchanan's paper, severally indorsed for accommodation by one or
the other of the plaintiffs, bnt no one piece indorsed by both. Three
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of such notes were renewed at maturity, and, if ever paid, were not paid
by the proceeds of the Campbell acceptance. The only one to which the
objection can apply is the note for $,5,000, indorsed hy Winsted, one of
the plaintiffs, maturing January 12-15,1886. That note was paid prior
to April 3, 1886, but when prior does not appear. The Campbell accept
ance of $3,000 was discounted by the bank, January 5, 1886, and the
proceeds passed to the credit of Buchanan on account. The cashier of
the bank asserts that the amount was disbursed by sundry checks of
Buchanan's on the bank. His account with the bank is not produced.
Whether in point of fact the proceeds of the Campbell acceptance were
applied towards the payment of the $5,000 note, maturing some 10 days
after the discount of that acceptance, is therefore left in doubt. The
production of the bank account would have relieved the doubt, and es
tablished the truth. Neither Buchanan nor the cashier could from recol
lection and without reference to the bank account testify to the fact. In
the absence of testimony of other transactions with the bank, the jury
might fairly infer that the proceeds of the acceptance went towards the
payment of the note. If, therefore, the fact is material, the question
should have been submitted.

Buchanan requested the acceptance of Campbell to enable him to raise
money "to run his business." The defendant accepted the bill, and re
turned it to the drawer, with a view to its use for that general purpose.
There was no restriction upon its use for the needs of the drawer in his
business. If the proceeds were applied by Buchanan towards the dis
charge of his debt, that was one of the uses contemplated. That was no
fraud upon the defendant. If with the proceeds Buchanan discharged
in part a debt for which Winsted, one of the plaintiffs, was holden as an
accommodation indorser, that is not an availing defense. It was none
the less the debt of Buchanan, which he was obliged to discharge, and
could rightfully discharge with the proceeds of the Campbell acceptance.
It is of the first importance in any business that one should pay maturing
obligations, and that object must be deemed to have been within the con
templation of the defendant in accepting this bill. It was a legitimate
use of the credit loaned by him. But, if otherwise, it was the act of
Buchanan, and not of the plaintiff Winsted. He is not shown to have
had any connection with or knowledge of the transaction. If known to
him, it is not perceived that the fact would avaH to discharge the liability
of the defendant upon his acceptance. It is true that thereby Winsted
was relieved of his contingent liability upon that note, or, rather, that
his contingent liability for that debt was transferred to the bill in suit.
The debt, however, was the debt of Buchanan, which he was primarily
obligated to discharge. The defendant's credit was loaned that means
might be obtained by Buchanan to meet his obligations. It was wholly
immaterial in this connection whether the proceeds of the credit loaned
were used for future speculation, or to enable Buchanan to meet past
obligations, and to continue his business. And, again, the plaintiffs sue
as joint owners of the bill. The defense asserted, if otherwise availing,
cannot advantage the defendant here. It could only be well pleaded
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against the plaintiff Winsted alone. It could not affect the plaintiff Gil
lespie, who was neither a party to the note paid nor to the payment of
it. The plaintiffs stand in the shoes of the bank, as bonafide holders
for va~ue, and asjoint owners of the bill. Any defense, to avail, must
affect both, and not one only, of the joint owners of the bill. The mo
tion for a new trial will be overruled, and judgment ordered upon the·
verdict.

CASE ·v. Tonus.

(Circuit Court, D. Oregon. August 26, 1889.)

1. PUBLIC LANDS-SHORE LANDS.
On the admission of a new state into the Union, the "shore" or tide lands

therein, not disposed of by the United States prior thereto, become the prop
ertyof the state.

2. SAlliE-RIPARIAN RIGHTS-WHARVES.
The owner of land abutting on the" shore" or tide lands in this state, and

not disposed of by the United States or the state. has a right of access from
his land to the water, and may erect and maintain a private wharf there for
his own convenienee. so long as he. does not materially interfere with the
rights of the general public, and subject to the power of the legislature to
regulate such use.

(Syllabus by tlte COU1't.)

In Equity. On motion for injunction.
James F. Watson, for plaintiff.
Lewis L. l'rfcArthn1', for defendant.

Dl'ADY, J. This suit is brought to have the defendant enjoined from
constructing a tramway along the northern shore of Yaquina bay, near
its mouth, in front of certain property belonging to the plaintiff, whereby
access to the bay from said property is hindered and prevented.

It is alleged in the bill that the plaintiff is the owner of a tract of land
in Benton county, Or., known as the" Ocean House Property, " and
worth $15,000, with a tavern on it, which cost $6,000; that said prop
erty abuts on the northern shore of said bay, into which the plaintiff has
constructed a private wharf, to and from which goods and passengers
are transported across said shore, between said bay and tavern; that Ya
quina bay is navigable for all ordinary vessels, and is within the ebb and
fiow of the ordinary tides of the Pacific ocean, whereby said shore is
daily covered and uncovered for an average distance of 100 feet; that the
delendant is wrongfully and unlawfully engaged in constructing a wooden
tramway over and along said shore in front of said property, with intent
to maintain the same there for at least three years, which will completely
cut off and prevent access from said bay or wharf to said tavern, and
vice versa, to the great damage of the plaintiff.

The suit was brought in the circuit court of the state for the county
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of Benton, and removed here on the ground that the defense to the same
arises under the laws of the United States.

Here a general demurrer was filed to the bill. On the argument, the
following points were made in support of the demurrer:

(1) The "shore" in question is tide-land, and therefore presumably
belongs to the state of Oregon.

(2) The statutes of the state (Comp. 1887, § 3599 et 8eq.) provide
f{)r the acquisition of tide-lands by the owner of the abutting tract, but
the plaintiff does not show any right thereunder.

(3) The right to build or maintain the wharf by the plaintiff depends
()n the statute of the state, the common law, or common usage; and nei
ther the statute nor the common law confers any such right.

(4) There is no usage in Oregon by which the plaintiff can construct
or maintain this wharf.

(5) A comparison of the maps in the surveyor general's office will show
that the tide-land in question is within the corporate limits of the town of
Newport, as defined by the act of February 21,1887, which gives the
town the exclusive power to regulate the erection of private wharves
thereon; which power is also given to the town by virtue of sections 4227,
4228, of the Compilation of 1887.

By the statute of the state (Comp. 1887, § 3599) the commissioners
for the sale of school lands are "authorized and required to sell * * *
tide and overflowed lands on the sea-coast, owned by the state," as therein
provided. This statute was passed on October 18, 1878. It gave the
<owner of land" abutting or fronting" on "the shore" of the Pacific ocean,
or of any bay, the preference as a purchaser of such shore or tide land
for one year from the passage of the act.

This act was passed on the assumption that upon the admission of
the state into the Union-February 14, 1859-the title to the lands
covered by the tide, then undisposed of by the United States, passed
by operation of law to the state. How or why this is so, except to
bolster up some fanciful notion of state sovereignty, I never could per
ceive. But on the authority of Pollard v. Hagan, 3 How. 212, and
Weber v. Commissioners, 18 Wall. 57, this court must recognize it as the
law of the land.

In his dissenting opinion in Pollard v. Hagan, 8upra, 231, Mr. Jus
tice CATRON says a doctrine has lately sprung up in the courts of Ala
bama (tempu8, 1844) "which assumes that all lands temporarily flowed
with tide-water were part of the eminent domain, and a sovereign right
in the old states; and that the new ones, when admitted into the Union,
coming in with equal sovereign rights, took the lands thus .flowed by
implication as an incident of state sovereignty, and thereby defeated the
title of the United States. * * * Although the assumption was new
in the courts, it was not entirely so in the political discussions of the
country. There it had been asserted that the new states coming in, with
equal rights appertaining to the old ones, took the high-lands as well as
the low, by the same implication now successfully asserte(l. here, in re
gard to the low-lands; and, indeed, it is difficult to see where the dis-
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tinction lies. That the United States acquired, in a corporate capacity,
the right of soil under water, as well as of the high-lands, by the treaty
with France, cannot be doubted; nor that'the right of soil was retained,
and subject to grant up to the time Alabama was admitted as a state."

In Hinman v. Warren, 6 Or. 408, the court went further, and held
that the United States cannot dispose of the tide-lands, even in a terri
tory. This decision is also based on the dogma of state sovereignty,
that is, the sovereignty of a state in futuro, which is yet, so to speak, in
utero, or the womb of time, and may never be born.

The proposition is supported by the assertion "that the United States
government has no constitutional or statutory authority to so act towards
a territory, or so dispose of the lands within a territory, as to make it
impossible to admit such territory upon an equal footing with the other
states of the Union."

In Gould on Waters (section 40) it is said this if' the only adjudica
tion on the subject of the power of the national government, "while hold
ing the title to the soil of the tide-waters," to make a valid conveyance
of the same.

The author adds: "The decisions of the supreme court of the United
States have been thought to lead to the conclusion reached in Hinman v.
Warren, but it would seem that there is no very direct expression of such
a view in the opinions of that court."

The doctrine that new states must be admitted into the Union on an
"equal footing" with the old ones does not rest on any express provision
of the constitution, which simply declares (article 4, § 3) "new states
may be admitted by congress into this Union," but on what is considered
and has been held by the supreme court to be the general character and
purpose of the union of the states, as established by the constitution,-a
union of political equals. Pollard v. Hagan, 3 How. 233; Permoli v.
New Orleans, ld. 609; Strader v. Graham, 10 How. 92.

Eut certainly this equality does not require that the new state shall be
admitted to any right in the soil thereof considered as property. The
ante-Revolution states acquired no property in the soil thereof by entering
into the Union. The lands that had not passed into private hands they
already owned and held, as the political successors of the British crown.

The true constitutional equality between the states only extend" to the
right of each, under the constitution, to have and enjoy the same measure
of local or self government, and to be admitted to an equal participation
in the maintenance, administration, and conduct of the common or na
tional government.

The pride of the new state may be touched at the thought of being
the owner of the tide, swamp, and overflowed lands within its bor
ders, and the tax-payer may flatter himself that the proceeds of their
sale will lighten the burdens of taxation, but observation and experi
ence in the new state tell a different tale. If aid is to be given to the
new state out of the public lands within its borders, let congress pro
vide that it shall have a liberal percentage of all the sales of such land.

The soil of Oregon was acquired by the national government by means
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or the discoveries, explorations, and occupation of the citizens of the
United States; and it was so acquired for the benl(fit of all, and not a part.
In Johnson v. McIntosh, 8 Wheat. 595, Mr. Chief Justice MARSHALL, in
considering the effect of a discovery of an uninhahited country by per-
sons who acknowledge some existing government, says: .

"The discovery is made for the benefit of the whole nation; and the vacant
soil is to be disposed of by that organ of the government which bas tbe con-
stitutional power to dispose of the national dominions." .

And in Martin v. Waddell, 16 Pet. 409,Mr. Chief Justice TANEY cites
this language, and relies on this authority, in a case involving the right
to the soil under the navigable waters of New Jersey. Congress is the
organ of the national government that has the power to dispose of the
territory and other property of the United States. Const. art. 4, § 3.

In the territories the national government is both the sovereign and
proprietor. Congress has the power to govern them, and in so doing
exercises the combined power of the national and state governments.
Insnrance Co. v. Ca,nter, 1 Pet. 542. And as such sovereign and propri
etor it may dispose absolutely of all the public land in the territory,
whether high or low, wet or dry. For the time being, as sovereign, it
has the jus publicnm, or right of jurisdiction and control, of the shores
for the benefit of the public, as in the case of a public highway over
private land; while as proprietor it has the jns privatwrn, or right of
private property, subject to the jus publicnm. Gould, Waters, § 17.

This jns pnblicnm, whether held by the national government during
the territorial period or the state thereafter, may be sold or disposed of
by the legislature of either, who represent the public. Lansing v. Smith,
4 Wend. 20; G01Ild v Railway Co., 6 N. Y. 538; Gould, Waters, § 32.

On the admission of the territory into the Union, the state, as the
local sovereign or authority, succeeds to the jus publicnm, except so far
as may be necessary to enable the national government to make and
maintain regulations of commerce. But it rests with congress to say
when a territory shall be admitted into the Union as a state. Can any
one say when, if ever, Alaska will be admitted into the Union, on an
equal footing with Ohio, Pennsylvania, and New York? For aU!!:ht that
appears, it will ever be but very sparsedly populated. Its commercial
value is principally as a splendid preserve for fish and fur; while, as a
summer touring ground, and a place to get "far from the madding crowd,"
it is original and unequaled. Can it be possible that in the mean time
the United States may not dispose of the private property in any of the
"shore" of Alaska, which it purchased from nussia, but must hold it,
willing or not, as trustee for some possible state or local sovereign that
may arise or rule there in the far future'? As well ask, it seems to me,
if any grant or disposition of the shore in England by the crown, prior
to magna charta, is binding on the succeeding sovereigns of the house of
Hanover.

Assuming, as we must, in the present state of the decisions on the
subject, that the "shore" or lands in Oregon periodically covered by the
tides, and not disposed of by the United States while it was a territory,
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are the property of the state, what, on the showing here mad~, is the
condition of the"shore" in question, or the rights of the parti~sto this
suit in relation thereto?· There is nothing to show that it ever has been
disposed of by either the state or the United States. By the act of1887,
supra, the state has authorized its sale. So far as appears, this saJe may
he made withQut qualification or reservation,-a sale of both the jus pub
licum and the jus privatu~,-in:which case the vendee would acquire the
private property in the land, and the right of the public to the use of
the same for the purpose of navigation or fishing.

Whether any reservation of the jus publict~m has· been mad13 in the
deeds executed by the <;lommissioners to vendees under the act T am not
advised.

The plaintiff is the ow~er of land abutting on the "shore" of Yaqnina
bay. How he acquired it does not appear, and it may not be material.
But the title must be derived from the United States, under some of the
acts of congress providing for the disposition of the pnbHc lands in Ore
gon. Be this as it may, as a littoral proprietor he has a right of access
from his premises to the water, and to erect and maintain a private
wharf there, at which to land and embark, so long as he does not mate
rially interfere with the rights of the public, and subject to the power of
the legislature to regulate such use or privilege. DuttO'll. v. Stran,g, 1
Black, 25; Railway Ca. v. Schnrmeir, 7 Wall. 272; Yates v. kHlwankee, 10
Wall. 497; Weber v. Camrm's8ianers, 18 Wall. 57; Gould, Waters, §§ 124,
149, 151, 154.

The defendant has no special right in the "shore," or to the use of it,
beyond that of the general public, which does not include the right to
'Construct or maintain a tramway or other structure upon or over it, that
would prevent or substantially impair the littoral proprietor's right or
privilege of access to and froIn the water.

It does not appear from the bill that this tramway is in fact snch a
structure, or whether the rail or track is laid level with the sand or earth
or not. Presumably it is so. But it was admitted on the argument
that it is 12 or 15 inches above the surface of the ground, and therefore
.cannot be crossed by a wheeled vehicle, unless it is bridged.

Prima facie, then, the tramway is a nuisance, which works a special
injury to the plaintiff, and the defendant ought not to be allowed to main
tain it; and an injunction is the proper remedy for the wrong. 1 Pom.
Eq. JUl'. § 252; Gould, Waters, § 21.

The point made under the act of 1887 cannot now be considered.
'The facts on which it rests are not in the record, nor are they such as
the court can take judicial notice of. It does not appear from the bill
that the "shore" in question is within the corporate limits of Newport,
,or that the land of the plaintiff is.

In this opinion some possible aspects of this case are considered that
ttre not absolutely necessary to the decision on this demurrer. But
they were seriously propounded by the learned counsel for the parties,
.and the consideration of them invoked.

The demurrer is overruled.
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IVISON et al. v. BOARD OF SCHOOL CoMMISSIONERS.

(Uircuit Oourt, D. Indiana. September 5, 1889.;

735

1. SCHOOLS AND SCHOOL-DISTRICTS-TEXT-BoOKS-EvIDENCE-PAROL, TO Ex
PLAIN WRITING.

A proposition by complainants to the school board of a city. that if certain
text-books should be adopted by the latter complainants would furnish them
on certain terms, and a resolution of acceptance of such proposition by the
board. neither of which stipulates for any length of time for which the books
shall be used, creates a contract free from ambiguity. and evidence aliunde
is not admissible to show that a certain time was intended.

2. SA~IE.

Nor is such intention shown by the requirement of Rev_ St. Ind. § 4436, that
no text-book adopted by the county board shall be changed within six years
from its adoption, as such requirement does not apply to cities; and as the stat
ute also provides that such changes may be made by the unanimous consent
of the board.

3. SAME.
The facts that by its by-laws the board can make no changes in books ex

cept at certain sessions, and that at another session it is about to exclndecom
plainants' books and introduce others. in accordance with an act of the legis
lature, does not, on bill to enjoin such action, bring in question the validity
of the act, where the board's by-laws also provide that changes may be made
at any time by a two-thirds vote.

In Equity. On bill for injunction.
A. C. Harris, for complainants.
Duncan, Smith & Wilson, for defendant.

WOODS, J. The bill of the complainants is to the effect that in May,
1888, the board of school commissioners of the city of Indianapolis en
tered into a contract with the complainants, whereby, on terms stated,
Swinton's geographies were adopted for use in the schools of the city for
the term of six years; that the complainants have fully complied with
the contract on their part, but that the commissioners, supposing them
selves bound in law to such action, are about to adopt and introduce, to
the exclusion of complainants' bookg, books to be supplied by contractors
under a certain act of the legislature of Indiana of date of March 2, 1889,
(Acts 1889, p. 74;) that said act, besides being in violation of the con
stitution of the state for reasons stated, is invalid in respect to the contract
of the complainants and the board of school commissioners, aforesaid,
and in violation of the constitution of the United States, because, if up
held, it would impair the obligation of that contract.

In respect to the making and terms of that contract, the bill shows
that at the regular session of the board on May 4, 1888, a resolution was
passed that Swinton's geographies be aoopted, provided satisfactory
terms could be obtained with the publishers; and that, after conferring
with the board, the complainants signed and submitted to the board, at
its session held on the 18th day of May ,-1888, the following proposition:

" MAY 4, HiSS.
"This paper is to certify that, if Swinton's geoi{raphies be adopted by the

school board of Indianapolis, Ivison, Blakeman, Taylor & Co., as publishers.
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of said books, wiII furnish them to tbe pupils of the public schools of In
dianapolis in accordance with the following conditions: (1) Swinton's In
troductory Geography to be given in even exchange for all GuyoVs Element
ary Geographies presented for sucb exchange upon an agreed date acceptable
to both parties to this agreement. (2) The same of Swinton's Grammar Scbool
Geographyfor Guyot's Intermediate Geography. (3) A Swinton's Grammar
School Geograpby to be given for a copy of Guyot's Elementary and thirty
fi ve cents, if presented at date mentioned above. (4) A donation of 250 cop
ies of each book, SWinton's Introductory, and Swinton's Grammar School, to
be made to the school board. (5) The pUblishers to furnish teacher's desk, in
every case, with II copy of the book used in her grade. (6) Introduction rates
of 40 cts. for Introductory, and 90 ets. for Grammar School; to continue for
one year. (7) Hegular prices after one year to be regular wholesale prices,
subject to any deductions that may for any reason be made in said books by
the publishers. The prices are in no case to be increased during the term of
use of such books in Indianapolis.

[Signed] "IVISON, BLAKEMAN, TAYLOR & CO.
"By W. F. FHY, General Agent for IndiaI1a & Michigan.1>

And that thereupon at said meeting it was moved by a member of the
board that said proposition be adopted by said board and the agreement
concurred in, which was then anclthere done, as fully appears upon the
files and records of the board.

In respect to the powers of the school commissioners of the city to
adopt books and make contracts for)heir supply, the statutory provis
ions are as follows:

Hev. St. 1881: "Sec. 4436. Connty Board of Education. (8) The county
superintendent. and the trustees of the townships, and the chairman of the
school trustees of each town and city of the county, shall constitute a county
board of education. * 'I< 'I< Said board shall consider the general wants
and needs of the schools and school property of which they have charge, and
all matters relating to the purchase of school furniture, books, maps, charts,
etc. The cbange of text-books, except in cities, and the care and manage
ment of township libraries, shall be determined by such board, and each town
ship shall conform as nearly as practicable to its action; but no text-book
hereafter adopted by the county board shall be changed within six years from
the date of such adoption, except by unanimous vote of all the members of
such board: provided, that any text-book heretofore adopted by the county
board of educabion shall not be changed within three years from the date of
its adoption."

"Sec. 4460. Duties and Powers. (4) Such board of school commissioners
is hereby authorized: 'I< 'I< * Seventh. To establish and enforce regulations
for the grading of, and course of instruction in, the schools of the city, and for
the government and discipline of such schools."

1..''''..''~''' - -_

The by-Ia~T of the board on the subject is as follows: .~.~-- ~

"Sec. 7. Text-Books and Course of Instruction. It shall be the duty of
this committee, annually, at the first regular meeting of the board l!l April,
to make a report embracing such facts and suggestions in regard to text-books
and course of instruction as it may thi nk advisable to present. At this meet
ing any member may propose changes in text-books. All propositions for
changes in text-books shall lie over for one month, when the;y may be acted
upon. It shall not be in order for any commissioner at any other time to pro
pose changes in text-books used in the schools, except by a vote of at least two
thirds of all the members of the board. 'I< * * All changes in text-books
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shall take effect only at the commencement of the fall term of tIle schools, un
less it be otherwise ordered by a vote of two·thirds of all the members of the
board. "

At the threshold, manifestly, is the inquiry whether the complainants
have the contract right which they assert. If not, they have no cause
of complaint against the respondent, and no right, in this court certainly,
to bring into question the validity or scope of the act of the legislature
of the state, under which, it is alleged, the respondent is about to take ac
tion in hostility to complainants' interest.

By the seventh clause of section 4460, supra, the board of school com
missioners are empowered "to establish and enforce regulations for the
grading of and course of instructions in the schools of the city." In this
clause, helped out possibly by implication from section 4436, sgpra,
must be found whatever authority there is for making such a contract as
the one in question; and, considering the principle that grants of power to
municipal corporations are to be construed strictly, it is not clear that the
board had power to bind itself by a stipulation that the books adopted
should continue in use for a stated period of years. This power to select
or adopt books was given, mainly, at least, for the benefit of the public,
to be used as occasion should require; and it is not consistent with this
design that, in a single exercise of it, the board should abrogate or exhaust
it by stipulating that lt should not for a term stated be exercised again.
If this could be done for six years, it could for sixty. See Conley v.
School Directors, 32 Pa. St. 194; Clark v. School Directors, 78 Ill. 474;
Bancroft v. Thayer,5 Sawy. 502. But, whatever the power of the board
In this respect may have been, the proposition submitted by the com
plainant and the resolution of acceptance by the board, constituting
whatever contract there is between them, do not show an agreement that
~omplainants'books shall be used for the term of six years, or for any
definite time. Indeed, I am not clear that by this transaction the board
can be deemed to have come under any obligation to the complainants
whatever. It seems rather to have simply exercised its authority to
adopt, and, as a condition of its action, to have exacted of the complain
ants a promise to furnish the books at the prices stated, "during the
term of use of such books in Indianapolis;" that is to say, "so long as
the books should be used in Indianapolis." That the understanding
at the time was that the board was doing and binding itself to do noth
ing beyond the adoption of the books, is indicated in the first sentence
of complainants' proposition: "This paper is to certify that if Swinton's
geographies be adopted by the school board of Indianapolis, I vison,
Blakemore, Taylor & Co., as publishers of said books, will furnish them,"
etc.; and. in the entire document, and in the resolutions adopted by the
board, there is no suggestion of a 'condition, covenant, or promise that
there should be, after the adoption, any further action or liability on the
part of the board. Practically, the action taken was simply a grant by
the board to the cO~l1plainants of the exclusive privilege or right to fur
nish to the pupils and patrons of the city schools the books specified,
upon the terms stated, until other books instead should be adopted,-

v.3~F.no.14':""'47
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that is to say, during the pleasure .of the board; and in this view the
doctrine is perhaps applicable that"grants of franchises and special priv
ileges are always to be construedmoi'lt strongly against the donee and in
favor of the public.". Turnpike Co. v. Illinois, 96 D., S. 63; Slidell v.
Grandjean, 111 U. S. 412,4 Sup. Ct. Rep. 475; Navigation Co. v. Rail
way Co., 130 U. S. 1, 9 Sup. Ct. Rep. 409.

But aside from this doctrine, and conceding that the complainants
have a contract which should be interpreted by the ordinary rules, there
is in it no such ambiguity or incompleteness as to admit of extraneous
evidence to explain its meaning, or to enlarge its scope. The affidavits,
therefore, introduced on the proposition of complainants that the parties
intended a contract for six years, must be rejected, and the intention
must be deduced from the written proposition of complainants, and the
resolution of acceptance by the board; and from these, as already stated,
it does not appear that any term of use was stipulated.

The requirement in section 4436, that no text-book adopted by the
county board shall be changed within six years from the date of adop
tion, in no manner helps out the claim of the complainants for a con
tract or privilege for six years, because that provision has no application
to cities i and even if applicable, it could lelld no force to the contract,
because, by the unanimous consent of the county board, changes could
be made at any time. It is suggested, however, that by its by-laws the
board can,make no change of text-books except at its April session, and
consequently there can be no action upon the subject now, except it be
under the act of the legislature referred to, and therefore the validity of
that act is in issue, even if plaintiffs' contract be for no definite term of
use. The sufficient answer to this is that, by the terms of the by-law,
changes may be made at any time by a two-thirds vote of the members
of the board. It follows that the application for a temporary restraining
order must be denied; and it is so ordered.

FARRINGTON et' al. v. TOURTELOTT.

(Circuit Court, w: n. Missouri, w: n. Sep,tember 2, 1889.)

1. SPECIFIC PERFORMANCE.,...CONTRACT-INCUMBRA~CES.
Plaintiffs filed a bill for the speCific performance ,of a contract to purchase

certain land on delivery to the defendant of an abstract of title showing the
property to be free from all incumbrances, and alleged performance on their
part. Defendant alleged that a railway had a right of way over the land
for 20 years. Plaintiffs filed an amended complaint. alleging that defendant
knew of such fact at the time the contract was made. and that the right of
way enhanced the value of the property within the knowledge of both par
ties to the contract. Held, that a demurrer to the amended bill must be SUB
tained on the ground that plaintiffs have sought therein to contradict and
vary a written contract.

2. SAME.
Such right of way is an incumbrance on the property.
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In Equity. Bill for specific performance.
Crittenden, McDougal & Stiles, for plaintiffs.
Pratt, McCrary, Ferry & Hageman, for. defendant.

PHItIPS, J.. This is a bill for specific performance of a contract re
specting the sale of certain real estate situated in the west bottoms of
Kansas City, Mo. The contract provides, among other things, that-

"The sellers are to furnish, within five days from the date hereof, a com
plete abstract of title to said property from United Statesgovernment, and such
usual certificates as may be required by the buyer as to judgnwnts and me·
chanics' liens; * * * and the buyer to have twenty days for the exam·
ination thereof. * * * If,uponexamination, it is found that the sellers
have a good title in fee to said property, they are to execute and deliver to the
buyer, or order, a general warranty deed thereto, properly executed, and fre.e.
and clear of allliells and incumbrances whatsoever, except only such as are
to be assumed by the buyer."

To the original bill filed herein the respondent interposed as a defense
that at the time of the making of the contract there was, and now is, au in
cumbrance on the real e.s~ate in the form of an easement in favor of the
Missouri PacHic Railway QOU1pany, as assignee of one George Fowler, for
laying down and maintaining a railroad track thereon for a period of 20
years, which said track has. been built, and is now in use thereon. To
avoid this allegation of the answer the complainants have filed an amended
bill, in which, among other things, it is aB8ged, in avoidance of said al
leged incumbrance, that during the negotiations for the purchase of said
premises the complainants and respondent went upon said property, and
made a personal examination and inspection of the same; that said re
spondent saw and understood that said strip was being used for said rail
road right of way; that he was informed of the length of time said ease
ment was to exist; and that respondent underi'tood and regarded said
railroad track for switching purposes to be a valuable privilege, greatly
enhancing the market value of said premises; and that said fact, so known
to the plll'chaser, was the inducement which finally led him to the agree
ment; and that it was the chief consideration of the purchase thereof at
the agreed price; and that in drawing the written contract no mention
was made of said grant or right of way for the reason that it was well
known and understood at the time by all the parties to greatly enhance
the value of said premises. To this amended bill the defendant demurs,
for the reason that in it complainants have undertaken to contradict and
vary the terms of a written contract, and for other general grounds.

If the controlling question raised by this demurrer were res n01!O, the
conclusion which my sense of right and justice would reach would prob
ably conflict with what seems to be the current American authority. Ac
cepting as true the allegations of the amended bill, the respondent (ven
dee) contracted for the property after personal inspection of the premises.
He saw the railroad track through it, and bought the property because
in his opinion this railroad switch enhanced the value of the purchase.
To the common sense of mankind it would therefore seem to be a sole
~ism-a contradiction in terms-to say that the purchaser could be heard
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to assert that that was an incumbrance-a burden-in diminution of the
value of the thing bought, which was regarded by both parties as an in
ducement to the purchase. :Thebest recognized definition, perhaps, of the
term "incumbrance" is that given by PARSONS, C. J., in Prescott v. Trne
man, 4 Mass. 630: "Every right to or interest in the land granted to the
diminution of the value of the land, but consistent with the passing of
the fee of it by the conveyance." The diminution of the value of the land
being the crucial test, it would seem not unreasonable that where, in
the opinion of the purchaser wh,en he bought. and where the real fact
confirmed his judgment, the physical condition complained of does not
lessen the value of the property, either in the market or its use, it should
logically follow that there was no incumbrance to become the subject of
an action. And if, on the other hand, it be said that the written con
tract must' be its own interpreter, without the aid of extrinsic facts, and
that presumptively such easement is really an injury, it is answered with
much force that the further presumption just as reasonably arises that
such injury was in the contemplation of the parties when they made the
contract after inspection; and that the purchaser paid, or agreed to pay,
a correspondingly less price. Nothing is more natural or usual than
that two parties negotiating respecting the price of apiece of property in
full view, with obvious physical conditions, calculate the price based on
the advantages or disadvantages supposed to arise on such apparent facts.
From the opposite doctrine it might result that the purchaser would se
cure a double compensation for an injury resulting from such incum
brance-First, in taking it into consideration when he closed the con
tract; and, second, where the deed is executed, by recovering in an action
for breach of covenant against incumbrances. The following adjudica
tions support what may be deemed the minority view of this contro
versy: Whitbeck v. Cook, 15 Johns. 483; Hymes v. Esly, 36 Hun, 147;
Patterson v. Arthnrs, 9 Watts. 152; Memmert v. McKeen, 112 Pa. St. 315
320,4 At!. Rep. 542; Kv,tzv. McCune, 22 Wis. 628; Smithv. Hughes, 50
Wis. 627, 7 N. W. Rep. 653; Lallande v. Wentz, 18 La. Ann. 290.

It is impressive evidence of the fact that the foregoing views are rooted
in the popular conviction of justice and right between man and man in
such transactions that the legislatures of some of the states, whose courts
have held the contrary view, have declared by statute against public roads
and the like constituting ari incumbrance. Rawle, Cov. (5th Ed.) § 82.
'Ihe weight of authority, it must be conceded, is the other way; follow
the early case of Kellogg v. Ingersoll, 2 Mass. 97, in which it was held that
a public roaelover the land conveyed constitutes an incumbrance. The
authorities on this subject are collected in the case of Burk v. Hill, 48
Ind. 52. See Rawle, Cov. (5th Ed.) § 82. This doctrine has been ex
tended to an easement like the one in question of a railroad running over
the land. The argument in support of this theory proceeds on the as
sumption that such easement diminishes the value of the land, or that
the term "incumbrance" is to have a broader meaning than that given
hy Chief Justice PARSONS. It contends that where the property is free
from such servitude the purchaser may apply it to such uses and pur-
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poses as he wills; but when it is subject to such servitude the portion
occupied is not subject to his exclusive dominion, nor can he use ahd
enjoy the whole and every part thereof as should be the incident of an
absolute fee. And in respect to a purchafle with actual knowledge ,of
the physical condition of the property at the time of the execution of
the contract it is said in Beach v. Miller, 51 Ill. 206:

"A person may warrant an article to be sound when both buyer and seller
know it is unsound. So the seller may warrant the quantity or quality of an
article he sells, when both parties know that it is not of the quaUty. or does
not contain the quantity warranted. In fact the reason the purchaser insists
UPOll covenants for title. or a warranty of qualHy or quantity, is because he
either knows or fears that the title is not good. or that the article lacks in
quantity or quality. If he were perfectly assured on those questions, he would
seldom be tenacious in obtaining a covenant or warranty."

The doctrine of this case was followed in a most elaborate discussion
in Kellogg v. klalin, 50 Mo. 496, since which the doctrine of that case has
been the recognized rule in the courts of this state. To attempt, in this
case, to establish in this jurisdiction a different rule, would tend to con
fusion and uncertainty in the law respecting such contracts. The rights
of the citizen under such contracts might be made to depend upon which
of the jurisdictions, state or federal, he was drawn into to litigate them.
In the absence of a rule established by the highest court in the federal
jurisdiction it is a conservative and wise rule to follow the one longest
established governing the question in the state court. It follows that
the demurrer to the amended bill is sustained. Judgment will go ac
cordingly.

SCHLE'lINGER et al. v. KANSAS CITY & S. Ry. Co. et al.

-(CircuU Court, W. D. "lB88ouri, W: D. September 24, 1889.)

1. VENDOR AND VEXDEE-CONVRYANCE' OF RAILROAD-CONTRACT.
'IVhatever may be the effect of an instrument purporting to convey property

consisting of the road-bed. etc.. of a railroad, where the grantor receives a con
sideration and abandons the property of which the grantee takes possession,
enters into a new contract with the parties to whom the grantee's title is
forfeitable, and completes t1le road, the title no longer remains in the gran
tor.

2. FRAUDULENT CONVEYANCES-RrGIITS OF CREDITORS.
Property, to which the grantor's title was subject to speedy forfeiture, con·

sisting of the road- bed. etc., of an iucompleted railroad, which had been
un cared for for four years, was conveyed in consideration of $100,000 of in
come railroad bonds, which had a purely speculative value. Held, that a claim
aga nst the grantor for damages for breach of contract to purchase materials
could not be chargec1upon such property, as having been conveyed without
cousideration and in fraud of claimants' rights, where the grantor had never
received anythin,g undcr the contract, though it had paid part of the price,
and the couveyance was made nine months before either party thereto had
ans notice of claimants' intention to make any further Claim.

In Equity. Bill i;o enforce a judgment.
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Pratt, McCrary, Ferry &: Hagerman, for complainants.
John O'Grady and C. O. Tichenor, for defendants.

BREWER, J. This is a suit in equity, brought to charge certain prop
erty in the hands of the defendant railway company with the payment
of ajudgment in favor of complainants and against the defendant construe- '
tion company. The property sought to be charged is the right of way,
road· bed, masohry, etc., formerly belonging to the Kansas City, Memphis
& Mobile Railway Company"and now in the possession and use of the
defendant railway comp~ny. Inth~ early part of 1876 the Kansas
City, Memphis. & Mobile Eailway Company, which had co~structedand
then owned the property in question, was thrown into bankruptcy, and
the property conveyed to assignees in bankruptcy. At that time several
miles of road had been graded; and many thousand dollars expended in
masonryand culverts. ,On April 25, 1877,the assignefs in bankruptcy,
in pursuance of orders. of the court, sold and conveyed the property to
John D. Bancroft for $15,025. The purchase was made for the benefit
of a few gentlemen, merchants, and having business interests in Kansas
City, who purchased, not with a view: of completing the road themselves,
or of speculation in the purchase, but to secure its construction and con- ,
trol in the interests of Kansas City. On the 27th day of April, 1877,
Bancroft conveyed the property to Thomas K. Hanna, Benjamin Mc
Lean, and John D. Bancroft, as trustees for the parties interested in the
purchase. These gentlemen held the title until January 13,1880, when
they conveyed it to James 1. Brooks for the cash consideration of $19,
156.87, and upon certain terms and conditions. :Mr. Brooks purchased
for the defendant construction company, to which in a few days he con
veyed the property. The conditions of the conveyance from the trus
tees, and through which defendant construction company received title.
are these:

"Subject, however, to the following conditions: Said party of the second
part is to build said railroad from Kansas City to Harrison ville or Belton, as
said second party may elect, on or before January 1, 1l:l81, so as to be ready

• for use as a railroad, and also to complete said railroad to the coal fields of
Bates county, to a point south of Bntler, on or before July 1, 1881, so as to be
ready for like use as aforesaid; and, if said second party shall fail to build
said railroad to said coal fields as aforesaid, then the property so to be sold as
aforesaid shall revert to said firRt party, and reinvest in them the same as they
now hold the same: prOVided, however, that as soon as said second party
shall expend the sum of fifty thousand dollars in the constrnction of a road
bed for said railroad, commencing at Kansas City, and running southwardly,
then the said provision shall become null and void and of no effect whatever;
and, upon said expenditure being made in the building of said railroacl, as
aforesaid, by said second party, of said sum of fifty th'ousand dollars, then said
trustees are to execute to said sE'cond party. or its assigns, an instrument in
writing acknowledging the waiver and extinguishment of said forfeiture."

On September 18, 1880, a conveyance of the property was executed
in the name of the defendant construction company to the defendant
railway company, which deed, though attested by the secretary and seal
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of the company, Was signed only by one Henry D. Ashley as agent of
the construction company. The consideration expressed in this deed
was $250,000. On December 15, 1880, this instrument was executed
by the trustees and beneficiaries to the railway company:

"Whereas. the Kansas City, Memphis & Mobile Railroad, with all its road
bed, rights of way. appurtenances, and property and rights of property,
whatsoever, connected with said railroad, with all the franchises of the Kan
sas City, Memphis & Mobile Railroad Company, were, by deed dated January
13, 1880, sold and conveyed by the undersigned trustees to one J. I. Brooks,
on certain conditions expressed and contained in said deed; and whereas the
title to said property, subject to the said conditions, has, by sundry mesne
conveyances, passed to and vested in, aud is now owned and held by. the
Kansas City &.Southern Railway Company; and whereas said last-named Co.
has not been able to comply with and perform said conditions within the time
specified in said first-named deed for their performance, but is now willing to
deposit, and has deposited, with said trustees the sum of $25,000 as a guar
anty by said last-named company of the good faith of its purpose to huild a
railroad south-eastwardly from Kansas City, Mo., through the coal fields of
Henry county, Mo., and the iron fields of St. Clair county, Mo., the receipt
of which sum of $25,000 by said trustees is hereby acknowledged; and whereas,
since the making of said deed to said J. 1. Brooks, various sums of money
have been expended for rights of way, engineering, and other necessary ex
penses connected with the enterprise of building said railroad, in addition to'
the purchase price paid to said trustees on the execution of said first-named
deed by them, and whereas the owners of more than two-thirds of the money
and shares furnished by the persons and firm named in the deed of said prop
erty to said trustees, dated April 27,1877, have directed the undersigned trus
tees to execute and deli vel' this instrument to said Kansas City & Southern
Hailway CO.,-now, tlJerefore, in consideration of the premises, and of the
sum of one dollar to said trustees by said Kansas City & Southern Railway
Co. in hand paid. the receipt whereof is hereby acknowledged. it is agreed,
stipulated., and covenanted by and between said trustees, for themselves and
their said benetlciaries and said K. C. & S. Hailway Co., as follows: (1) The
conditions provided and expressed in said deed of said trustees to said J. I.
Brooks are hereby annulled, rescinded. and extingUished, and the said K. C.
& S. Hailway Company are hereby released and forever discharged from the
performance of the same, or any part thereof, and in lieu thereof the follow
ing conditions are hereby provided,-that is to say; Said trustees, or a ma
jority of them, shall, as said railroad from Kansas City, south-eastwardly
through the coal fields of Henry county, Mo., and the iron fields of St. Clair
county, Mo., shall be constructed, payout said $25,000 in the estimates lind
orders made and given in the building of said railroad by the chief engineer
of said K. C. &:; S. Railway Co., and as soon as said $25,000 is so paid out,
and the additional snm of $15.000 is expended by said last-named Co. in the
building of said railroad, then said last-named Co. shall bold said property so
conveyed free from any and all claims of whatsoever kind on the part of said
trustees or their beneficiaries or any of them. (2) It is further provided and
covenanted that, if said last-named Co. shall not expend the full sum of $25,
000 in the building of said railroad before July 1, 1881, then so much of said
$25,000 so deposited as shall, on the day last aforesaid, be unexpended, shall
be forfeited to and become the money and property of said trustees for the
benefit of their beneficiaries. (3) It is further provided and covenanted that,
as soon as said $25,000 so deposited shall be paid out, and as soon as the chief
engineer of said last-named Co. shall make his certificate of expenditure by
said last-named Co. of said additional $15,000 in the building of said railroad,
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:which snm of $15,000 shall be expended before October I, 1881, then said
trustees shall deliver to said last-named Co. an instrnment of writing, duly
executed and acknowledged, evidencing the full compliance of all the condi
tions herein contained by said last-named Co., and, if the sum of $40.000 shall
not, as above provided. be expended by said Co. before October 1, Ul81, then
said property shall revert to said trustees as by said deed to said Brooks is pro
vided."

After this the defendant railway company took possession of the prop
erty, and has completed and in operation the line of railroad. On March
2, 1880, after the purchase by the defendant construction company, it
contracted with complainants for the purchase of 5,000 tons of steel
rails at $51 per ton, on which contract it paid complainants $.50,000.
Little more than two months thereafter, on May 10, 1880, finding itself
unable to complete the contract, the construction eompany authorized
,he complainants to sell the rails for its account, without in any way
prejudicing their clai m for damages against the com pany. No raiJs were
ever in fact delivered to or'received by the construction company, but,
the price of rails having depreciated quite rapidly, the complainants sold
them much below $51, and presented a claim for damages above the
$50,000 received, in the neighborhood 01'$40,000. Suit was commenced
on this claim on Oetober 7, 1881, writs of attachment issued and levied
upon the property in question, and on February 1, 1886, complainants
recovered judgment against the construction company for $35,901.39,
and it is to enforce that judgment that this suit is brought.

The contention of complainants is that the deed signed by Henry D.
Ashley was ineffectual to pass the title away from the defendant con
struction company, and therefore it still remains in the construction
company, and subject to this judgment. Or, if it be true that the con
struction company did part with its title, that it was a conveyance in
fraud of the rights of these complainants as creditors, because it was a
conveyance without consideration of all its property. As a mattf'r of
fact, this was all the property the com;truction company had, and the
judgment rendered shows that it was in debt to complainants; so that in
this respect the questions presented are whether the construction com
pany has conveyed away its title, and, if so, whether the transaction is
void as against the complainants.

That the construction company has parted with its title I have little
doubt. Whatever may be said as to the legal effect of the instrument
signed by Mr. Ashley, it is clear that the construction company aban
doned the property, and the railway company took possession. The
construction company held the title subject to speedy forfeiture, and,
while there is dispute in the testimony as to whether there was ever the
formality of a surrender, it is evident. that all parties in interest under
stood that it had practically abandoned the property. It in fact re
ceived a consideration, the nature and value of which will be considered
hereafter, and, with its knowledge, the railway company and the trus
tees entered into a new contract involving expenditures by the railway
company, and with like knowledge the rail way company proceeded to
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complete the railroad. Under these circumstances it would be ignoring
the substlince of things to hold that the title still remained in the con
struction company.

But the difficult question is the other,and, in respect to this, I notice
-First, that there are no especial equities in complainants' claim, either
against the construction company or upon this property. Not a single
rail was ever received by the company, or placed upon the road-bed.
In other words, the property was in no manner improved, and the com
pany never received anything. While the complainants' claim is un
doubtedly a just debt, it is only a naked, barren, legal obligation, unat
tended with any equities as against the company or the property. Sec
ondly, thereis nothing in the conduct of either the construction or rail
road company which indicates bad faith or an effort to avoid just liabil
ities. The construction company had about $75,000, two-thirds of which
went to complainants, the company receiving nothing therefor, $19,000
of it to the trustees for the purchase of the property, and the balance was
expended in surveys and kindred matters. Finding itself unable to com
plete its undertaking, it practically abandoned the work; and the con
tract in pursuance of which the railroad company paid out money and
assumed liability was executed nine months before, by the commence
ment of suit, notice was given of any intention on the part of the com
plainants to make further claim against the construction company.
Thirdly, there was a consideration. It appears that the construction
company received $100,000 in income bonds of the railway company.
It is contended that they were worthless, and doubtless their only value
was speculative; but what was the value of that which the construction
company parted with? It would be grossly unfair to estimate its value
by the money expended on the road-bed and masonry. Even when a
railroad is completed, and in operation, the cost is a very uncertain test
of value. The amount of business which the road does, the earnings
which it makes, are far more certain tests of value than the cost of con
struction. As the cost is a poor test of value in a completed road, much
more is it so in reference to the disconnected fragments of an incomplete
road, and this when the owner has a perfect and indefeasible title. And
here it must be borne in mind lhat the road-bed had been lying for over
four years uncared for, and subject to all the waste and deterioration
which come from rains and the changes of the seasons. But, beyond
all this, the construction company had no indefeasible title. It had
done no work during its possession, or practically none, and its title was
subject to a speedy forfeiture. It was almost an impossibility for it, in
the time left, to hav0 performed the conditions necessary to prevent a
forfeiture, so that practically it held title subject to the pleasure of the
trustees, its vendors. Under these circumstances, what was the value
of its interest? Certainly, most trifling; and, although from the testi
mony I cannot find that there was ever any formal surrender to the trus
tees, it is obvious that the parties treated the matter as though the for
feiture had been made,-as though the construction company hadaban
doned the work, and the way was opened for a new arrangement between
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the railway company- lind the trustees; The value of the income bonds
may have been and was purely problematical a11dspeculative, but was
that value any less than that of the interest of the construction company
in the property? It iavery difficult to believe that it was. Looking at
all the circumstances surrounding these transactions, it seems to me that
it would be grossly inequitable to permit the complainants to treat this
property as then the absolute and indefeasible property cithe construc
tion company, and to charge it with their claim as having been sold and
conveyed.in fraud of their rights. The complainants may have lost
some portion of the profits expected from their contract, but the con
struction company lost all that it had; and the railway company, while
it received something, got no more than it might have easily obtained
from the trustees directly after a forfeiture had been formally declared.
Indeed, as I have before said, the parties seem to have acted as if the
forfeiture had already been declared, and the interest of the construction
company had ceased. The first stipulation in the contract between the
railway company and the trustees recites that the conditions in the deed
from the trustees to Brooks are annulled, rescinded, and extinguished,
and, in lieu thereof, the conditions. following are provided, implying
plainly that there was a new transaction between new parties in lieu of
that which had proved practically a failure.

For these reasons I think that the defendants are entitled to a decree
dismissing the bill, and this without reference to the technical questions
presented as to the effect of the attachments placed upon the road-bed
and masonry. The bill will be dismissed at complainants' costs.

CRABTREE V. ST. PAUL OPERA-HoUSE Co.

(Oircuit Oourt, D.•Winnesota. September 30, 1889.)

1. CONTRACT-WANT OF MUTUAI,ITY.
Where the agents of a corporation, without authority, enter into a contract

containing several provisions forming an entirety, the passage of a resolution
by the company ratifying the. contract except as to one provision is a repudi
ation of the contract, and releases the other party from all obligations on his
part to perform it.

2. SAME.
A corporation passed a resolution ratifying a contract made by its agent,

except as to one provision, and the other party to the contract was notified.
The latter refused to accept the modification, and two days later left the city
where the terms were being settled. .Held, that a resolution passed the day
after her departure, ratifying the contract as first made, came too late.

8 SAME-FORFEITURE OF EAR~EST MONEY.
. . The preliminary contract was for the purchase of property from the corpo

ration, and $5,000 was paid in ~ash. As to such payment .the con~ract pro
vided that "if, uponexa~inatJonof the abstracts aforesaid, the title to the
prop.crty.is not good and marketabl.e, or cannot be made so, *. * * the
party of the second part, at her optIOn, may be released from thiS contract,
and ·the five tbousand dollars paid as aforesaid shall be refunded; but if the
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title, is good and marketable, and shall not be accepted by the party of the
second part. the five thousand dollars. at the option of the party of the first
part, shall be forfeited. " Held that. the company having refused to ratify the
contract, the other party was entitled to recover the cash payment.

At Law. Action to recover earnest money.
O. E. Holman, for plaintiff.
Williams & Goodenow and a. E. Flandrau, for defendant.

NELSON, J. A jury is waived by stipulation on file, and the case is
tried by the court. I find the following facts, upon which a judgment
is rendered:

1. On the 10th of September, A. D. 1888, the following contract was
entered into between the St. Paul Opera-House Company and Lotta :M:.
Crabtree, a citizen of the state of New York:

"CONTRACT.

"Exhibit il.
"This agreement. made this 10th day of September, A. D. 1888. 'by and be

tween the St. Paul Opera. Honse Company, a corporation organized under the
laws of the state of Minnesota, party of the first part, and Miss Lotta M. Crab
tree, of New York city, party of the second part, witnesseth: That in con
sideration of the sum of one hundred and forty-two thousand five hundred
dollars, to be paid by the party of the second part to the party of the fi rst part,
as hereinafter prOVided, the party of the first part hereby agrees to grant, bar
gain, sell, assign, transfer, and set overto the party of the second part, her heirs
and assigns, the •Grand Opera-House,' so called, in St. Paul, in the county of
Ramsey, in the state of Minnesota, with all the rights, privileges, and ease
ments thereto pertaining, and all the real estate, and all rights. privileges, and
easements in any and all real estate in St. Paul aforesaid, partiCUlarly all that
certain real estate in St. Paul aforesaid conveyed to the party of the first part
by William F. Davidson and Sarah A. Davidson, his wife, by deed bearing
date April 1st, 1884, recorded in the office of the register of deeds of the count.y
of Ramsey aforesaid, in Book 182 of Deeds, page 693, together with aU the
rights of way for ingress or egress in a reasonable manner to or from Maid op
era-house as they now exist through the' Grand Block,' so called, and the
• Court Block,' so called. and the alley from Fourth street to said opera-house
described in said deed, and also for the term in the lease hereinafter described
over the strip of land seventeen and one-half feet wide adjoining said twelve
foot strip, leased by John L. Merriam to William F. Davidson by lease and
supplemental agreement,both dated June 21st, A. D. 1883, but subject to all
the provisions of said 'lease and supplemental agreement. and subject to the
rights of all tenants and occupants of block 23 in St. Panl aforesaid, to use
said rights of way in common with the party of the second part, her tenants.
servants. and patrons. The said right of way through the Grand block and
through the Court block is fUlly described in that certain contract bearing
date July 20th. 1887, made by and between Sarah.A.. Davidson, Peyton S.
Davidson, Edward E. Davidson, James H. Davidson. and Frank L. Johnston,
as executors of the last will and testament of William F. Davidson, deceased,
of the one partl, and the St. Paul Opera-House Company aforesaid of the other
part, which said contract has been exhibited to the party of the second part
hereto, and a true copy thereof delivered to her. '.rheparty of the first part
covenants and agrees to give or cause to be given and granted to the party of
the second part, her heirs and assigns, the perpetual use of the box and man-
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'ager's offices,' and the entraneeand stairway to the gallery of said opera-home
'starting from the main entrance,as lldw nsed and enjoyed by the party of the
fIrst part. 'fhe party of the first part also agrees to sell to the party of the
second part, as a part of this agreement, all the scenery, stage properties,
desk, safe, office furniture, tickets, plats, and aU other personal property and
fixtures now being or used in and about the said opera-house and offices as
now conducted, and to procure, if desired, from the executors aforesaid, an
other conveyance more particularly describing the Elxits and. entrances afore
said, including the exit by the iron staircase as now supported on the outside
of said opera-house and Court qlock, and providing for the use of all said ex
its and entrances by the party of the second part, her heirs, assigns, tenants,
servants,and patrons.

"In consideration ·of the premises said party of the second part agrees to pay
to said party of the first part the sum of one hundred and forty-two thousand
five hundred dollars, as follows: Five thousand dollars on the delivery of
these presents; seventy thousand dollars on the delivery of good and snfficient
dpeds and instruments transferring said property so sold as aforesaid to the
party of the second part: and sixty-seven thousand five hundred dollars 011 or
before one year from I::leptember 10th, 188!:!, with interest at the rate of seven
pp!' cent. per annum, payable semi-annually, said deferred payment to be evi
denced and secured by a note and mortgage in the nsual form from the party
of the second part to the party of the Jlrst upon all the real estate herein men·
tioned and described, and by an insurance against fire to at least fifty thousand
dollars in some good insurance company or companies, with Joss, if any, pay
able to the mortgagees to the extent of its or their interest. The party of the
second part agrees to assume and carry out all the contracts heretof'Jre made
by the party of the first part with actors, players, singers, and musicians for
performances in said opera-house during the season of 1!:!88 and 1!:!89; it being
the intention hereof that said party of the second part shall assume all the
contracts. with attractions and People's Church made· by said first party for
said season, but no other contracts whatever.

"It is understOOd and agreed "hat the deed, note, and mortgage aforesaid
shall bear date Septembel' 10th, 1888, but, as the title to said property cannot
be examined by that date, it is covenanted and agreed that the net receipts
~\Ild income from performances and church services in said opera-hollse from
and after September 10th, 1!:!88, shall be held by the party of the Jlrst part for
the use of the party of the second part, to be paid or accounted for to her upon
the completion of the sale herein contemplated, with interest thereon from
the date of the receipt thereof; and the party of the second part al{l'ees to pay
interest ontbe seventy thousand dollars aforesaid from the lOth day of Sep
tember, A. D. lti88, until the date of the closing of this deal under the terms
hereof, if said second party shall then be ready to pElrformon her part; other
wise until she shall be readj'. No interest to be due from the party of the
sElco)1d part for the time during which there may be ao.y delay caused by the
default or inability of the party of the first part in completing the sale accord
ing to the terms hereof. The transaction is to be consummated fifteen days

.after the delivery of all the abstracts hereinafter mentioned. Full abstracts
. of title of thereal.propertyand easements sold as aforesaid, and the Court
block and Grand ,block aforesaid, shall be furnished to the party of the sec
ond part, 01' her agent, as soon as practicable. It is understood and agreed
that the party of the second part may, if she so IlJect, purchase the stock of
the Opel'a-HouseCompany aforesaid, and recei ve the same in li~u of the de~ds

.of conveyance and aSSignment aforesaid. It is understood and agreed that
the sewer.and tUllnelconnections with the public sewers shall remain and be
maintained as at present, unlpss ether wise ordered by the municipal authori
ties. It is understood and agreed that the taxes a,ndassessments provided for
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in said lease from John L. Merriam to William F. Davidson shall be borne
and paid, one-half by the party of the first part, or the devisees of said William
F. Davidson, and one-half,bY the party of the second part, her heirs and assigns,
until the expiration of said lease. Said party of the first part or said devisees
shall~eep in repair and good order the open passage from said opera-house
to said Fourth street during the time of said lease.

"It is understood and agreedthat the interest of the party of the first part
in the bill-boards throughout the city, being a one-half interest therein, shall
pass to the, party of the second part under this contract, together with one
half interest in the bill-posting business, and all the tools, goods, and chattels
belonging thereto. It is, understood and agreed that the party of the first
part guaranties that the Economy steam-Heat Company will, at the option of
the party of the second part, furnish the electric current necessary for elec
tric light and steam heat for said opera-house fOl' the term of five years, upon
the followlUg terms, viz.: For the heat, not exceeding two thousand dollars
per annum; all the steam radiators and fixtures in the opera-house to be main·
tained by the party of the second part. For current for electric lights for each
day in the week except Sunday, for ten months in the year, at a sum of not
exceeding five hundred and seven dollal'sper month, unless more lights are
reqUired than at present, and in that event pro rata for such increased lights,
and at a pro rata cost for such portion of the other two months in the year or
Sundays as the party of the second part may desire the lights. And said party
of the second part may at her option accept either one or uoth of said agree
ments for furnishing said heat and light, said option to be exercised within
three months after the closing of this deal. It is understoOlI and agreed that
the party of the first part will cause the entrance to the gallery from Wabasha
lltreet aforesaid to be put into a condition satisfactory to the building in
spector of St. Paul. and will give satisfactory security for the faithful per
formance of this covenant, and will indemnify said second party, her heirs
and assigns, agai nst all loss, damage, suits, and costs that the said second
party may suffer or incur by reason of a non-compliance with said inspector's
reqUirements heretofore made as to said gallery entrance. It is understood
and agreed that the party of the first part will furnish to the party of the
second part satisfactory security for the payment of the mortga~es upon the
Grand block and Court block covel'lng the right of way aforesaid through
said blocks, and forever to keep and Indemnify the party of the second part,
her heirs or assigns, from all harm, let, trouble, damage, costs, suits, that
shall or may at any time arise or come out of the said mortgages.

"It is further agreed, and said first party guaranties, that said second party
shall have and enjoy all and the same priVileges and rights pertaining to said
bill-boards and makiug paste for the season of 1888-89 heretofore granted uy
the estate of William F. Davidson, deceased: provided, that said enjoyment
shall not interfere with the sale or improvement of any of the property of the
said estate. It is agreed that said second party shall have reasonable access
to all books of account kept by said first party in the management of its busi
ness, and that all contracts for performances for the season of 1888-89 shall be
delivered to said second party when the other papers provided for herein are
passed. It is agreed tbat said second party shall have full and complete pos
session and control of all the property herein described, and under the condi
tions herein specified, from and after the date when this deal is closed. It is
nnderstood atl agreed that if, npon exarilination of the abstracts aforesaid,
the title to the property. is not good 'alld marketable, or cannot be made so
within sixty days, (except as to the mortgages aforesaid,) the party of the
second part, at her option, may be released from this contract, and the five
thousand dallal'S paid as a~oresaid shall be refunded; but if the title is good
aud marketable, and shall nqt be accepted by the party of the second pal't, th8
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[Seal.]

[Seal.}

five thousand dollars, at the option of the party of the first part, shall be for
feited.

"In witness whereof said party of the SeCond part has hereunto set her hand
and affixed her seal the day and date first above written"and the said party of
the first part has causl'd these presents to be subscribed and its corporate sea),
hereto affixed by its treasurer and secretary.

"ST. PAUL OPEl'tA-HoUSE Co.,
"By EDW. E. DAVIDSON, Treasurer.

"ANDREW DELANY, Secretary.
"LOTTA M. CRABTREE.
"Mas. M. A. CRABTREE, Her Atty.

"Signed, sealed, and delivered in presence of
"C. E. HOLMAN. .
"H. L. WILLIAMS, as to Opera-House.
"M. D. FLOWER."

2. I find that the contract was executed by Lotta M. Crabtree tlJrough
her duly-authorized attorney, and by the St. Paul Opera-House Com
pany through Edward K Davidson, treasurer, and Andrew Delany, sec
retary, neither of whom had power or authdrity to enter into and exe-
ecute the contract binding on thesaid company... ,

3. I find that at the time the contract was executed $05',000, according
to the terms thereof, was paid by Lotta:NI. Crabtree to the treasurer of
said company, and that the amount oithe deferred installments was by
consent of the parties who signed the contract changed so that $95,000,
instead of $75,000, was to be paid by the vendee on the delivery of
good and sufficient deeds and instruments transferring said property sold,
and the balance of the purchase price-$42,500-was to be paid on 01"

before one year from September :10,1888, the payment of which de
ferred sum wa.s agreed to be evidenced and secured by a note and mort
gage.

4. I find that on the 29th day of September following the execution
of the contract it was submitted to a meeting of the stockholders and
directors of the St. Paul Opera~HouseCompany, regularly called, and
the following resolution duly adopted:

"RESOLUTION.
"The following resolution was offered by F. B. ciarke, and seconded by L.

N. Scott, and passed unanimously:
" •H.esolved, that the board of directors, ,through its president and secre

tary, be. and the same are hereby,authorized and empowered to sign, seal,
acknowledge, and deliver a deed or deeds of conveyance of the St. Paul Op
era-House property, with a.ll easements belonging thereto, toLotta M. Crab
tree, and a bill of sale of all the personal property belonging to the corpora
tion, all according to the terms of that certain contra,ctbetween the St. Paul
Opera-House Company and said Lotta M. G~abtree, d&te\l September 10,1888,
which said contract we hereby ratify .and aflirm, excepting clauses referred to
in agreement for sale and possession of ()ne-half interest in bill-boards and
bill-board Qusiness. Th~ president and,secr'etary are hereby authorized to
make the pl"oper conv6yan.ces of said .oper~-ho~se and ease~llnts, and make
bill of sale of property specIfied. exceptlIlg bIll~b()ard and Qusiness.' "

And said attorney of Lotta M~ Crabtree, who executed the contract,
was informed of the adoption of said resolution.' I also find that, at and.
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prior to the passage of this resolution, Lotta M. Crabtree, the party of
the second part, prepared and exec~ted the note and mortgage, and the
balance of the last payment was provided by her and brought to the city
of St. Paul, and deposited in a bank. I further find that, subsequent
to the adoption of their resolution, the officers of the St. Paul Opera
House Co. made propositions to the attorney of the second part looking to
a modification of the contract of September 10, 1888, all of which were
declined, and two days after being informed of the passage of the reso
lution aforesaid she left the city, and .refused to stand by the contract.

5. I find that on October 2, 1888, after the attorney of Lotta M.
Crabtree, who executed the contract for her, had been informed of the
resolution of September 29th, and had left the city, and refused to have
anything further to do with the contract, the following resolution was
adopted at a special meeting of the stockholders of the St. Paul Opera
House Company:

"RESOLUTION, &C.

"ST PAUL, MINN, Oct. 2. 1888.
"A special meeting of stockholders of the St. Paul Opera-House Company,

held at following request: •ST. PAUL, MINN., Oct. 2, 1888.
" 'A. Delany, See'y. st. Paul Opera-House CO.-DEAR Sm: You are re

quested to call a special meeting of the stockholders of the St. Paul Opera
House Company, at 340 Cedar street, this afternoon at 3:30 o'clock.

" 'I'. S. DAVIDSON, I Representing stock owned by Es
" •Enw. E. DAVIDSON, \ tat~ of William F. Davidson.'

"A. Delany offered the following resolution, seconded by E. E. Davidson:
'Resolved, that the resolution passed at the meeting of 'stockholders of St.
Paul Opera-House Company, held Sept. 29th, 1888, ratifying sale of opera
house property to Lotta M. Crabtree, be, and the same is hereby, amended by
strikIng out the following words: "Excepting clauses referred to in agree
ment for sale and possession of one-half interest in bill-boards and bill-post
ing business.'" Carried by the following vote: Ayes-A. Delany, E. E.
Davidson. Nays-L. N. Scott. At this meeting the following stock was
represented: E. E. DaVidson, 100 shares; L. N. ::;cott, 100 shares; P. S. Da
Vidson, 10 shares; A. Delany, 10 shares; P. S. Davidson and Edw. E. David.
son, 3,500 shares, representing stock estate of WIll. F. Davidson."

6. I find that before the commencement of this suit, viz., on Febru
ary 1, 1889, by a proper instrument in writing, Lotta M. Crabtree duly
assigned and transferred to the plaintiff all her right, title, and interest
in the sum of $5,000 paid by her to the treasurer of the St. Paul Op
era-House Company on the execution of the contract September 10,
1888, and in the following March a demand was made upon the treas
urer of the company for the amount.

CONcLUSIONS.
t am of the opinion that the contract dated September 10, 1888, is

an entirety, and ratification of the whole was necessary to bind the par
ties thereto. I am of the opinion that by the passage of the resolution
of September 29,1888, the St. Paul Opera-House Company repudiated
thecontract of September 10, 1888, and declined to ratify the act of
the .treasurerand secretary, who executed it; and Lotta M. Crabtree was
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thus released from all obligation to piJrformon her part, and 'she with.
drew from the same, as she had a right to do. I am of the opinion
that the contract of September 10, 1888, being treated by the company
as imperfect ana inoperative, and n6t a binding obligation, Lotta M.
Crabtree could recover the amount paid at the time the contract was ex
ecuted; and, further, that the assignment from Lotta M. Crabtree to
the plaintiff is valid, and entitles her to judgment. I am of the opin
ion that the resolution of October 2, 1888, amending that of September
29, 1888, if it is a ratification of the contract of September 10, 1888,
came too late, and that the minds of the parties never met so as to form
a perfect and operative contract. Judgment will be entered in favor of
the plaintiff for the sum of $5,000 and interest from September 10,
1888, to date, at the rate of 7 per cent. per annum, being $369.44.

';;;POERI v. MASSACHUSETTS MUT. LIFE INs. Co.

(Circuit Court, E. D. Missouri, E. D. September 27, 1889.)

LIFE INSURANCE-CONDIT] ONSOF POLICY-WAIVER-ESTOPPEL.
'Where a policy of life insurance provides for a forfeiture unless the premi

ums thereon are paid ,at maturity, bllt the insurance company has accepted
payment of more than half of sllch premiums after maturity, withollt warning
of any possible forfeiture in future, if the last premium be paid within the
same time after maturity as the majority of the previous ones, the company is
estopped from asserting a forfeiture though the insured died before such pay
ment.

At Law. Action to recover on policy of immranee.
The facts agreed upon in this case areas follows: Defendant issued a

policy of life insurance on the life of plaintiff's husband, dated April 1,
1884. The premiums were payable semi-annually, on April and Octo
ber 1st, in each year. The policy contained a clause of forfeiture if the
premiums were not paid on the day they fell due, and in case of for
feiture thecoinpany stipulated for a release from all liability except such
as was imposed on it by the laws of Massachusetts. By the laws of that
state, if the assured ceased paying premiums at any time after the pay
ment of two full annual premiums, the policy became a paid-up policy
for its net value at the time payments' ceased. The assured died on
April 8, 1888. Of the seven semi-annual premiums that fell due after
April 1, 1884, and prior to April 1, 1888, four were paid by the as
sured and accE'pted by the company from 7 to 30 days after they fell due.
Three payments only were made at maturity. The final premium due
April 1, 1888, was tendered to the company on April 9, 1888, and was
accepted by it in ignorance of the death of the assured on the day pre
vious. On discovering that the assured was dead, the con1panyoffered
to return that premium, but the plaintiff would not accept it. Plaintiff
claims that defendant is liable for the face of the policy, $5,000, and in-
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terest. Defendant insists that the policy was forfeited by the non-pay
ment at maturity of the premium that fell due April 1, 1888, and that
it is only liable for the net value of the policy on March 31, 1888, com
puted according to the Massachusetts statute, which amount ($1,789) it
now tenders and has heretofore tendered.

Rassieur & Schnurmacher, for plaintiff.
Taylor & Pollard, for defendant.
Before BREWER and THAYER, JJ.

THAYER, J., (qfter stating the facts as abore.) The supreme court of the
United States has several times said, in substance, that any course ofac
tion on the part of an insurance company which leads a party insured
honestly to believe that by conforming thereto a forfeiture will not bein
curred, followed by due conformity on his part, will estop the company
from insisting on a forfeiture. Insumnce Co. v. Eggleston, 96 U. S. .577;
Thompsonv. lnsumnce Co., 104 U. S. 2.59; Insumnce Co. v. Doster, 106 U.
S. 37,1 Sup. Ct. Rep. 18; Ins~mmceCo. v. Wolff, 95 U. S. 333. And the
same doctrine is held by other courts. Hanley v. Association, 69 1\10.
382, and cases cited; Goedecke v. In.mrance Co., 30 Mo. App. 608. We
think that the conduct of the company in the present case was such as
fairly warranted the assured in believing and acting on the belief that a
literal compliance, with the provisions ()f the policy concerning the pay
ment of premiums would not be required. More than one-half of all the
premiums that fell due while the policy was in existence were paid by
the assured and accepted by the company from one to four weeks after
they matured, and without a word of warning, so far as the evidence
shows, that the company could or might in future insist on a forfeiture.
Even the last payment of April 9, 1888, was accepted, as it seems, with
out inquiry as to the health of the assured, and that we regard as a
significant fact tending to show that the company was ready anci willing
at all times to accept a premium within a reasonable time after it was
due. In point of fact the last premium was paid at about the same time
after maturity that the majority of all previous premiums had been paid.
In other words, the plaintiff conformed to the established practice and
course of dealing with reference to the policy, in tendering the premium
on April 9, 1888. In our judgment it would be inequitable, and a
violation of good faith and fair dealing, to allow the defendant to take
advantage of the non-payment of the premium on the day nominated in
the policy, after having given the assured so much occasion by its pre
vious course of dealing to suppose that such a forfeiture would not be in
sisted on. The law does not favor forfeitures under any circumstances,
and we find ample grounds in the present case for holding that defend
ant has waived the forfeiture, or, to be more accurate, is estopped from
asserting it. Our attention was specially called on the hearing of this
case to the decision in Or088mctn v. Association, 143 Mass. 436, 9 N. E.
Rep. 7.53. We have examined that case and find that while the assured
paid premiums after maturity, and the receipt of such payments by the
company was held not to amount to a waiver of the particular forfeiture

v.39F.no.14-48
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invoked, yet the court distinctly placed its decision on the ground that,
when each overdue premium was received, the company required the
assured to sign a celiificate that he was then in good health as a con
dition of reinstatement. In other words, the court construed what was
done on each occasion as tantamount to a readmission of the assured to
membership. The case contains nothing in opposition to the views we
have expressed.

Judgment will be entered for the plaintiff for $5,000, with interest at
6 per cent. per annum from August 24, 1888, to this date.

BREWER, J., concurs.

PIlm v. CHICAGO & A. R. Co.

(Oircuit Court, E. D. Missouri, E. D. September 27, 1889.);

1. INJURIES ON RAILROAD TRACKS-PI,EADING.
One who is injured a half mile distant from a crossin~ cannot assign the

violation of Rev. 81. Mo. ~ 806, requiring the ringing of bells and sounding of
whistles at railroad crossings, as the proximate cause of his injury.

2. SAME.
An allegation that the train was running at a dangerous rate of speed, with

out showing the relation which that fact sustained to plaintiff's injury, states
no cause of action.

8. SAME.
But where the petition further alleges that it was plaintiff's duty as watch

man to pass over a certain bridge; that it was the duty of all engineers in
charge of locomotives to ~ive timely warning of their approach to him by
sounding the whistle and rInging the bell; but that on the occasion of the in
jury the engineer negligently failed to do his duty, whereby plaintiff was in
jured,-it is good on general demurrer.

At Law. On demurrer to petition.
Action by John Pike, a watchman on one of defendant's bridges,

against the Chicago & Alton Railroad Company, for injuries sustained
on such bridge from a passing train. About one-half mile west of this
hridgtJ is a publie railroad crossing, and the petition charges that the
engineer of the train which caused the injury failed to sound the whistle
or ring the bell as it approached the crossing, and that the train was
running at a dangerous rate of speed.

D. P. Dyer, for plaintiff.
R. H. Kern, for defendant.

THAYER, J. The supreme court of the state has held that section 806
of the Revised Statutes of Missouri, concerning the ringing of bells and
sounding of whistles at railroad crossings, was intended "for the benefit
of persons at the road crossing or approaching it;" and that construction
of the local law is, of course, binding on us. It results frOtn that view
that the plaintiff, who w!].s not hurt at the crossing, but was injured at
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a bridge a half mile east of the crossing, cannot assign the violation of
the st.atutory duty-consisting of not sounding the whistle or ringing the
bell at the crossing-as the proximate cause of the injury which he sus
tained. The statute was not enacted for his benefit. Bell v. Railroad
Co., 72 Mo. 58; Evans v. Railroad Co., 62 Mo. 57,58; Rohback v. Rail
road Co., 43 Mo. 187.

It is also true that the petition in the present case shows no necessary
relation between the rate of speed at which the train was running and
the injury which plaintiff sustained. The rate of speed may have been
dangerous, considering the condition of the track, or for many other rea
sons, but the relation of cause and effect between a high rate of speed
and plaintift~s hurt is not satisfactorily shown by the complaint.

Conceding both of these propositions, we still think the complaint will
stand the test of a general demurrer, which is all that has been filed.
The plaintiff avers that he was employed as watchman on a bridge, and
that it was his duty to pass over the bridge, from time to time, to in
spect it; that it was the duty of all engineers in charge of locomotives tf}
give timely warning to the watchman at said bridge of their approach,
by sounding the whistle and ringing the bell; but that, on the occasion
in question, the engineer of the train which occasioned the injury negli
gently failed to sound the whistle and ring the bell, 3S it was his duty to
do, and, in consequence of such neglect, plaintiff was hurt. The com
plaint thus shows very clearly a violation of the common-law duty al
leged. and an injury resulting from such neglect. On this ground we
hold the petition good, and overrule the demurrer.

PREBLE v. BATES et at

(Oircuit Oourt, D. Ma88achusetls. August 23, 1889.) i

1. NEW TRIAL-NEWLy-DISCOVERED EVIDENCE.
In an action for conversion. of bonds. a witness testified that the words "the

property of S." were written across the face of many of them. :Many wit
nesses testified fordefendants, who were stock-brokers, that snch bonds wonld
not be a good delivery in open market. and the court charged that, if the bonds
received by defendants were so marked. defendants would be chargeable with
notice. Held, after verdict for plaintiff, that a new trial would not be granted
defendants on the ground that an inspection of the bonds, discovered after
the trial, showed no snch writing on their face.

2. EVIDENCE-SUFFICIENCY.
Defendants' evidence showed that they sold certain bonds for a third per

son in '1879, and while plainti.ff, on cross-examination. denied possession of
these bonds. on direct examination she stated that certain of her funds were
invested in that kind of bonds of,another sort in 187l:l. She seldom went to
her safe. and may not have known abont these bonds. Held, that a verdict
that such bonds were plaintiff's wonld not be disturbed.

At Law. On motion for new trial.
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Action by Sarah A. Preble against Henry 1\01. Bates.and others, stock
brokers, for .conversion of cert(lin bonds alleged to belong to plaintiff.
Verdict for plaintiff, and defendants move for a new trial.

Benj. F. B'I.{tler andL. C; SOl,thard, for plaintifi'.
Samuel Hoar, for defendants.

COLT,.T. The principal ground relied upon by the defendants in this
motion for a new trial is newly-discovered evidence. At the trial, Edward
Preble swore that on ma~lY of the bonds belonging to his mother there was
written across the face of them "the property of Saraq A. Preble," and
that he had a recollection that it was written across the face of the five
$1,000 Chicago sewerage bonds, which were a part of the property in
controversy. To meet this, the defendants called numerous witnesses,
who testified that such bonds would not be a good delivery in open mar
ket. The court charged the jury, in substance, that if the bonds received
by the defendants were so marked they would be charged with notice,
and, consequently, that they would be liable to account to the plaintiff
for their value at that time. The defimdants, in support of this motion,
now produce the original Chicago sewerage bonds, and, upon inspection,
it appears that there was no such writing upon their face. The defend
ants contend that this evidence is not cumulative, because it is evidepce
of a different character from any which was offered by their side at the
trial upon this issue, and authorities are cited to the effect that cumu
lative evidence, strictly speaking, is evidence of the same kind, to the
same point. Motions for a new trial are addressed largely to the discre
tion of the court. ·Without entering into the question of whethcr the de
fendants, in the exercise of proper diligence, could not have produced
this evidence at the trial, I do not think, in view of"tbe evidence taken
as a whole, that the defendants can fairly claim the right to a new trial
on this ground. The direct evidence of Preble was not of a positive and
couclusive character, and it· was so fully lllet by the defendants' evidence
that it does not seem to me that the court should direct a new trial by
reason of the,discovery of this additional evidence.

The verdict in this case was general, but the jury handed to the court
with the verdict a paper containing the special items upon which they heltl
the defendants liable. I do not think, on a motion for a new trial, the
court should reject this paper. It is perhaps the best evidence possible
of the ground the jury took in arriving at their verdict. Comparing this
paper with the evidence, it appears that the jury made a mistake with
respect to two items. There was no evidence to support the finding of
the jury as to one of the Chicago sewerage bonds, which did not come
into the hands of the defendants, but which was sold by Edward Preble
to another firm of brokers; nor as to one Minneapolis bond, which itap
pears was loaned to him by his mother in 1877. With respect to the
$2,000 New York and New Englatld bonds, I do not agree with defend
ants that there was no evidence to support, the finding :of the jury. By
the defendants' evidence, they sold for Edward Preble $2,000 of these
bonds, on or about October 31, ~879. While Mrs. Preble. denied in
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cross-examination the possession of any of these bonds, she stated on her
direct examination that the proceeds of the Lewis notes were, about 1878,
put into these bonds or into Southern Pacific bonds. ~Irs. Preble seldom
went to her safe, and she may not have known about these bonds. Tak
ing all the evidence together, I cannot say that the jury were mistaken
in their finding on this item. The verdict was for $34,772.88, and there
should be a remission of $3,636 ..53, covering the value of $1,000 Chi
cago sewerage and $1,000 J\!IinneBpolis bonds, with premium and inter
est, Bnd the plaintiff may elect to take judgment for $31,136.3.5, or a
new trial will be granted. Cattle Co. v. 1l1Lmn, 9 Sup. Ct. Rep. 458 j Ken
non v. Gilmer, Id. 696.

U::-;ITED STATES ex reI. HARSHMAN v. COUNTY COURT OF K~wx COUNTY.

(Circuit Court, E. D. Missouri, E. D. September 25, 1889.)

1. ApPEAT,-EFFECT-SUPERSEDEAS.
Where a bill to modify the method of collecting a judgment which was not

stayed by giving a s'upersedeas bond, as allowed by statute, was dismissed, and
no interlocutory order affecting such judgment was ever made in the proceed
ing on the bill, a supersedeas bond upon appeal from such dismissal only stays
any orders made in the proceeding on such bill, and does not operate to reo
strain the collection of the original judgment, even though the proceeding on
the bill be deemed a mere continuation of the original action.

2. JUDGMENT-!NJUKC1'ION TO RESTRAIN-COLLECTION.
Where the original judgment has stood for eight years, and the debtor ad

mits the justice thereof, merely seeking to change the method of collecting
it, its collection will not be restrained pending the appeal from the dismissal
of the bill.

At Law. On motion for rehearing.
For former report, see 15 Fed. Rep. 704.
Thomas K. Skinlcer ano John B. Henderson, for relator.
James Carr, for respondent.

, BREWER,J. In tbis case there is a petition for a rehearing. In
1881, Harshman recovered a judgment against Knox county. I That
judgment has never been disturbed. No proceedings in error were taken,
and no supersedeas bOnd given to stay the collection of that judgment
within the 60 days allowed by statute, or, indeed, at any other time.
Years after, there having been some intermediate proceedings on man
damus, the defendant in that judgment filed a bill in equity to restrain
its collection, or perhaps more correctly to modify the method of collec
tion. In that equitable proceeding no interlocutory order was entered,
and when the matter came up for final hearing a decree was entered dis
missing the bill. Appeal WBS prayed from that decree, allowed, Bnd ap
peal-bond fixed in the sum of $500, and given. Now the contention is

1 Not reported.
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that the giving of the appeal-bond operates, as a matter of law, to re
strain the collection of the original judgment. The statutes give to a
party against whom a money judgment is rendered the right to stay that
judgment by giving a supersedeas bond within 60 days. That was not
done in this case, and it is a general rule that that which cannot be done
directly cannot be done indirectly. It would be strange if a judgment
debtor, failing to supersede by givingdil'ectly a supersedeas bond, could
years after, by a bill in equity to restrain or modify that judgment, ob
tain by indIrection the same supersedeas and stay. The principle is the
same whether the judgment debtor is a county or an individual. T()
neither is the right given to stay it by this indirect process.

It is said that the bill in equity of the county is not an independent
suit; that it is a mere continuation of the original action. So it is for
some purposes, but, although it be a continuation of the original action,
an appeal-bond in this continuation ought not to have any effect upon
'the original judgment. It may supersede any order made in this sub
sequent proceeding, but there was nothing here except a judgment for
costs to supersede. There was no interlocutory order, no oruer in the
case affecting that judgment at law, and, whatever may be superseded,
it is only that which is part and parcel of this continuation proceeding.

,It seems to us that there can be no doubt that, as this bill was dismissed,
as no interlocutory order was ever made, a sgpersedeos bond upon an ap
peal from such dismissal has no effect whatever upon the original judg
ment. That remains, with every right to collect which it had at the time
it was rendered.

It is further insisted that if there be no sgpersedeas of right by virtue
of this appeal-bond, the court ha~ a controlling power over all its pro
cesses, and 1I, ,it it ought to stop the collection of this judgment at law
until the question presented by this bill in equity has been finally deter
mined by the supreme court. Assuming that it is true that the court
has such controHing power, it seems to us that it would be grossly ineq
uitable to exercise it ill this case. Of the validity and justice of the
original judgment at law, so far as respects the indebtedness, no question
is made. All that is challenged is that part of it which refers to the col
lection and the amount of taxes that can be yearly enforced.

Now, when a debtor admits the justice of the debt, when judgment
thereon has stood against him for eight years, we see no equity in restrain
ing for years longer all efforts to collect while he simply pursues a litiga
tion to change the method of collection. The petition for rehearing will
be denied.
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McNAB V. SEEBERGER, Collector of-Customs.

(Oircuit Oourt, N. D. illinois. July lS, 1889.)

759

1. CUSTOMS DUTIES-CLASSIFICATION.
Act Congo March 3, 1883, (Heyl's Arrangement, cl. 336,) provides a customs

duty on "flax or linen thread, twine, and pack thread" of 40 per cent. ad
valorem. Clause 347 provides a duty on "seine and gilling twine" of 25 per
cent. Plaintiff imported linen twine, on which he paid a duty of 40 per cent.,
under protest that it was "seine twine." It appeared that the goods were
composed of several yarns, loosely twisted together, and known to the trade
as" gill twine." They were classed as book or pamphlet twine, which is com
posed of single yarns, not twisted together, but of abollt the size and strength
of one of the yarns of the twine in question. Held, that the goods were only
subject to a duty of 25 per cent.

2. SAME-RECOVEHY OF PAYMENTS-PROTES'l'.
Plaintiff's right of recovery is not affected by the fact that his protest

claimed the goods to be "seine twine," While the proof showed them to be
"giJIing twine," as the two terms are convertible for the purposes of the
question in issue.

At Law. Action to recover customs duties.
The plaintiff, Joseph D. McNab, imported linen twine, which he

claimed was subject to duty at 25 per cent. ad valorem, as "seine twine."
The collector classed the goods as "linen thread," on which there wag a
duty of 40 per cent. ad valorem. Plaintiff paid the duty under protest,
and appealed to the secretary of the treasury. The action of the col
lector being affirmed by the secretary, plaintiff brings this suit to recover
the excess.

P. L. Shuman, for plaintiff.
W. G. Ewing, U. S. Atty., and G. H. Harris, Asst. U. S. Atty., for

defendant.

BLODGETT, J. Plaintiff imported a quantity of linen twine, which the
collector classified as linen thread, and assessed a duty thereon at 40 per
centum ad valorem, under clause 336 of Heyl's Arrangement of the act of
March 3.1883, which reads: "Flax orlinen thread, twine and pack thread
and all manufactures of flax, or of which flax shall be the component mate
rial of chief value, not specially enumerated or provided for in this act,40
per centum ad valorem." Plaintiff insisted that said goods should have
been classed as" seine" and "gilling" twine, under clause 347 of Heyl,
which reads, "Seine and gilling twine, 25 per centum ad valorem," paid the
duties imposed under protest, appealed to the secretary of the treasury,
by whom the action of the collector was affirmed, and in apt time brought
this suit to recover the excessive duties which plaintiff claims were im
posed upon the goods. The goods in question are composed of several
yarns, say from six to thirty, according to the strength required, which
are laid together and loosely twisted, and the proof shows that these goods
are known to the trade as "gill twine," or sometimes spoken of in the
trade, and especially by fishermen, as "salmon twine." The use of said
goods is almost exclusively that of making gill-nets for catching salmon.
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Defendant claims that the goods were rightfully assessed as "twine," un
der clause 336, and has introduced proof tending to show that the goods
in question are what is known to the trade as "book" or "pamphlet"
twine, used for stitching the leaves of books and pamphlets together, and
is also known as "shoe thread," used for stitching boots and shoes. I
think the proof satisfactorily shows that linen thread is imported for use
by book-binders, the threads being about the size and strength of the sin
gle yarns composing the twine in question, and the proof also shows that
linen thread is imported for use by shoe manufacturers, and when im
ported for such use the threads are laid together, not twisted, and waxed
when used. Clause 347 ofReyl evidently intended to specify and enu
merate a kind of linen twine, or manufacture of flax, to be used for the
manufacture of gill-nets and seines, which was different from the thread
and twine described in and covered by clause 336, and from the proof in
this case it seems to me there can be no doubt that the goods now in
question are the kind of goods which are used by fishermen to make gill
nets and seines for the salmon fishery, and the intention of congress un
doubtedly was to favor the fishing interest by allowing the importation
of manufactured seines, and materials for seines, and gill-nets, at a lower
rate of duty than'was imposed upon the ordinary flax thread and twines.
It was also contended in behalf of the defendant, upon argument, that
the plaintiff was not entitled to recover in this case because the protest
only claimed that the commodity in question was "seine twine," while
the proof shows that it is "gilling twine." But I do not think that so
narrow a construction should be placed upon the protest, as it is clear
from the tenor of the' protest that the plaintiff intended to bring the
goods within the operation of clause 347 as dutiable at 25 per centum,
ancl, whether he called it "seine twine" or " gill twine," would make no
difference, as probably they are, for the purposes of this question, con
vertible terms.

MANDEL et al. 'Ii. SEEBERGER, Collector of Customs.

(Oircuit Oourt, N. D. IlUnois. July 18,1889.)

CUSTmrs DUTIES-CLASSIFICATION.
Merchandise invoiced as "onyx columns, vases, and candelabras," and

known by dealers in marble and similar material as "onyx marbIe" or" onyx, "
and for which no specific duty is provided in the customs law, is assessable
as "manufactures of marble" for a duty of 50 per cent. ad valorem, under Hev,
St. U. S. § 2499, providing that a non-enumerated article, bearing a similitude
to any enumerated article, shall be dutiable at the same rate as the enumer
ated article, and if resembling two or more enumerated articles, cbargeable
with different rates of duty, the non-enumerated article is dutiabl~ at tbp,

, same rate as the article wbich it resembles paying the highest duty.

At Law.
Action by Leon Mandel and others against Anthony F. Seeberger,

collector of customs, to recover excess duty levied upon certain merchan
dise imported by them.
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Shuman & Defrees, for plaintiffs.
W. G. Ewing, U. S. Dist. Atty., and G. H. Harris, Asst. U. S. Atty.,

for defendant.

BLODGETT, J. Plaintiffs imported certain merchandise into the port
of Chicago which was described in the invoice as "onyx columns, vases,
and candelabras," which merchandise the collector classed as "manufiwt
ures of marble," and assessed thereon a duty of 50 per cent. ad valorem,
under clause 468 of Heyl'sArrangement of the Customs Act of .March 3,
1883. Plaintiffs contended that the goods in question were dutiable at
20 per cent. ad valorem, under section 2513 of said act, as "articles
wholly manufactured, not otherwise provided for," and insisted that they
were justified in so claiming by the decision of the secretary of the treas
ury of September 28, 1887. An appeal was taken to the secretary of the
treasury from the classification and assessment upon the goods in ques
tion by the collector, by whom the action of the collector was affirmed.
The duties so assessed were paid under protest, and plaintiffs brought
this suit in apt time to recover the difference between the duties so as
sessed and the 20 per cent. which they claim should have been the duty
on said goods.

It is admitted by the plaintiffs, and the proof shows, that the goods
in question are not manufactures of the" onyx" which is known and
spoken of as among the gems and precious stones, and usually classed
with agates, carnelians, and chalcedonys, but is a stalagmitic formation
of lime, resembling, in its chemical composition, and in its structure,
the finer varieties of marble. It is known by those dealing in it under
the name of" onyx marble," and mainly for brevity, evidently, is often
described in the circulars, invoices, and advertisements of dealers in
marble and similar materials as "onyx;" the word "onyx," as applicable
to this material, being evidently a fanciful or arbitrary name, suggested,
probably, by the peculiar veinings and colorings of the stone.

I find in the Imperial Dictionary (volume 3, p. 390) the article de
fined as follows:

"Onyx marble-a very beautiful, translucent limestone of stalagmitic for
mation, discovered by the French in the prOVince of Oran, Algeria, and first
brought into notice at the London ExhilJition of 1862. It is used for the
man ufacture of ornamental articles."

In'volume 15 of the ninth edition of the Encyclopedia Britannica,
article" .Marble," p. 529, this material is spoken of as follows:

"One of the most beautiful stalagmitic rocks is the so-called onyx marble
of Algeria. * * * Large depOSits of a very fine onyx-like marble, similar
to the Algerian stone, have been worked of late years at Tecali, alJout 35
miles from the City of Mexico. Among other stalagmitic marlJles, mention
may be made of the well-known GilJraltar stone. * * * 'fhis stalagmite
is much deeper in color and less translucent than the onyx marbles of Algeria
and Mexico."

And in volume 17 of the same edition of the Encyclopedia Britaunica,
(page 777,) after describing the onyx from which cameos, etc., are cut,
it is said:
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"While one of them was the true onyx of' modern mineralogists, as de
scribed above, the other was merely astalagmitic varietyof carbonate of Iime~
a mineral much softer, less precious, and much more widely distributed than
the chalcedonic onyx. yet resembling- it in so far as it also presents a parallel·
banded structure. This mineral is known as • onyx marble.' "

The proof shows that the material from which the goods in question
are manufactured is used for substantially the same purposes as the finer
kinds of marble. Its chemical composition is almost identical with that
of the statuary marbles, and its general use is in the manufacture of
mantels, table tops, clock cases, pedestals or columns, and, in fact, aU
varieties of ornamental articles which have been usually manufactured
of the finer varieties of marble.

There is no specific provision in the customs law for a duty upon
"onyx" or a onyx marble," but the proof shows that the onyx from which
cameos are cut, and whicn is treated and considered as a gem, is classed
for duty by the custom-house authorities among the" precious stones,"
(480, HeyJ,) at a duty of 10 per cent. ad valoremj and that articles sim
ilar to the goods in question, manufactured of marble, are classed as
manufactures of marble not specially enumerated or provided for, etc.,
under clause 468, Heyl, and assessed for duty at 50 per cent. ad valorem.
There being no specific duty upon "onyx marble," as such, or articles
manufactured therefrom, I am very clear that the collector rightful1y
classed the goods in question as a manufacture of marble, and assessed
them for duty at 50 per cent. ad valorem., under the assimilating clause,
(section 2499, Rev. St.,Y as, if not actually marble, the material more
nearly resembles marble in its composition than it does allY other ma
terial, while the manufactured goods in their uses are almost identical
with manufactures of marble. The issue is therefore found for defend
ant.

1 Rev. St. U. S. § 2499: There shall be levied, collected, and paid on each and every
non-enumerated article which bears a similitude, either in material, quality, texture,
or the use to which it may be applied, to any article enumerated in this title, as charge
able with duty, the same rate of duty which is levied and charged on the enulnerated
article wbich it most resembles in any of the particulars before mentioned; and if any
non-enumerated article equally resembles two or more enumerated articles, on wbich
different rates of duty are chargeable, there shall be levied, collected, and paid on such
non-enumerated article the same rate of duty as is chargeable on tbe article which it
resembles paying tho highest duty; and on all articles manufactured from two or more
materials the duty shall be assessed at the hi~hest rates at which any of its com,ponent
parts may be chargeable.
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ANGLO-AMERlCAN PORTLAND CEMENT CO. v. SEEBERGER, Collector of
Customs.

,( Oircuit OOU'l't, 17. n. Ill,nois. July 18, 1889.)

'.cUSTOMB DUTIES-CLASSIFWATION.
Merchandise invoiced as "chalk slags," consisting of raw chalk and It amall

proportion of mud, mixed, dried. and kiln burn"d, and afterwards crushed
into lumps and used in the. manufacture of Portland cement by grinding to a
tine powder, which in itself makes a fair low order of cement. is assessable
for a duty of 20 per cent. ad valorem under act Oong. l\'larch 3, 1883, (HeY!'B
.Arrangement, cl. 44,) "as cement, Roman, Portland, and all others."

At Law.
Action by the Anglo-'American Portland Cement Company against An

thony F. Seeberger, collector of customs, to recover excess duty levied
upon certain merchandise imported by them.

Shuman &: Defrees, for plaintlff.
W. G. Ewing, U. S. Dist. Atty., and G. H. Harris, Asst. U. S. Atty.,

for defendant.

BLODGETT, J. Plaintiffs imported a quantity of what was designated
in the invoice as "chalk slags," which the collector assessed for duty at
the rate of 20 per cent. ad valorem, under clause 44 of HEyl'S Arrange
ment of the act of Yarch 3, 1883, "as cement, Roman, Portland, and
all others, 20per centum ad valorem." Plaintiffs insisted that said mer
chandise was dutiable under clause 95, Heyl, as "non-dutiable crude
minerals, but which have been advanced in value or condition by refin
ing or grinding, or by other process of manufacture, not specially enu
merated or provided for in this act, ten per centum ad valorem;" paid
the duties so assessed under protest; appealed to the secretary of the
treasury, by whom the action of the collector was affirmed; and brought
this suit in apt time to recover the excessive duties claimed to be paid.

The merchandise in question consists of raw chalk from the Dover
cliffs in England, and mud taken from the bottom of the Medway river
in England, the mud being the smaller proportion of the two ingredients;
but the proof does not show how much smaller. These ingredients are
thoroughly mixed, then dried and bumed in kilns, and afterwards broken
-or crushed into lumps of about the size of the ordinary chestnut coal used
in this country. This commodity is used by the plaintiffs in this country
in the manufacture of what they call Portland cement, which is done by
reducing the merchandise in question to a very fine powder, and then
thoroughly mixing it with a certain percentage of carbonate of lime. The
proof also shows that, in the condition imported, the merchandise in
question, by being pulverized, makes a fair low order of cement, like the
Portland cement, but it does not set as quickly and is not as hard as the
good quality of Portland cement. I do not see how this commodity can
be classed as "a non-dutiable crude mineral," and made dutiable under
clause 95, as insisted upon by the plaintiffs. Neither of its constituent
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parts com~swithin the description of "minerals," but are strictly earths or
earthy materials. The clause invoked seems to me to have been intended
to cover ores of various minerals, which may be found profitable to im
port into this country, and whieh may have been purified of their rocky
or earthy su'Jstances in order to save expense in transportation.

It is further quite apparent from the proof in this case that, even in
the condition imported, the commodity in question is a cement within
the meaning of clause 44 of Heyl, which includes, not only Portland and
Roman cement, b1.1t all other cements. It is, as the proof sho\'I's, a ce
ment as imported, only requiring to be ground to make it fit for use, but
probably is improved and made better by the addition of the carbonate
of lime. The provision of the law under which the collector acted, how
ever, does not seem to have reference to any special quality of cement i
but all cements are made dutiable at the same rate, whether of the
higher order of Portland and Roman cement, or of the more common
and cheaper sorts. I am, therefore, of opinion that the collector was
justified in the classification and assessment of duty in this case, and
that the plaintiffs should not recover.

UNITED STATES V. LEIGH.

(Circuit Court, D. Massachusetts. September 11, 1889\)

CUSTOMS DUTIES-ApPRAISEMENT-RoYAJJTY FEES. "
Where machinery subject to letters patent in the United States and Great Brit

ain, has been manufactured and sold to the importer in England, the royalty
fees forits use paid by the purchaser in this country, which formed no part of
the price in England, are not a part of its dutiable value under section 2906,
Rev. St. U. S., which requires the collector to cause the market or wholesale
price of the article, in the country from which it is exported, to be appraised
for the purpose of assessing the duty.

At Law. Action to recover additional duties on machinery.
T. H. Talbot, Asst. U. S. Dist. Atty.
J. P. Tucker, for defendant.

COLT, J. This is an action brought by the United States for addi
tional duties upon certain machinery imported into the port of Boston
by the defendant. Parts of the machinery, at the time of importation,
were the subject of letters patent issued by the governments of Great Brit
ain and the United States, the owners being the same in both countries.
The government contends that the royalty fee paid by the purchaser in the
United States to the defendant for the right to use the machinery in ques
tion is a part of the dutiable value of the machinery. It is admitted
that the defendant, at the time of making the contract of sale to his pur
chaser in this country, agreed to furnish the machines at a round price,
which included the royalty fee for the right to use the machinery. The
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sole question presented in t~is case is whether such a fee,. under these
circumstances, should enter into the dutiable value of the importation.
Section 2906 of the Revised Statutes provides that, when an ad 'Valorem
duty is imposed on any imported merchandise, the collector shall cause
the actual market value or wholesale price thereof at the period of the
exportation to the United States in the principal markets of the country
from which the sa.me has been imported to be appraised, and such ap
praised \'alue shall be considered the value upon which the duty shall
be assessed. The machinery in question was subject to a duty ad valo
rem, and, if the collector is right, his justification must be found under
this provision of the law. The question, therefore, which arises is
whether, under this statute, the wholesale price or market value of a ma
chine in England includes a fee paid by a purchaser from the importer
in this country to the owners of patents applicable to parts of the ma
chine for the right to use the machine in the United States. It is agreed
that in the purchase by the defendant in England of the machine the
royalty fee formed no part of the purchase price paid by him. It is diffi
cult, therefore, to see how it can be held to be a part of the market value
or wholesale price there, simply because the purchaser from the defend
ant was obli~ed to pay a royalty fee for its nse in this country. Suppose
a machine had been purchased in England for use in some country where
there was no patent upon it, could it be held that the royahy fee exacted
for its use in the conntry where it was patented should be added in esti
mating the market price? A royalty fee paid for the right to make and
the right to sell might be considered as a part of the market value for the
reason that it is a part of the cost to the maker or vendor, and therefore
becomes a factor in the selling price of the article; but a fee paid for use,
which in this case it is agreed did not form any part of the price paid by
the defendant, cannot, it seems to me, be any part of the wholesale price
or market value of' the import in the country from which it was imported,
because it is a fee accruing only after manufacture and sale in thatcoun
try, and payable after importation into the United States. Judgment
for defendant.

THE CARGO EX LADY ESSEX.

(District Court, E. D. Michigan. July 15, 1889.)

1. OUSTOMS DU'rIES- UNLOADING OARGO WITHOUT PERMIT - VESSEL DRIVE~

ASHORE.
A vessel which has been driven ashore bv stress of weather has not" ar

rived" within the limits of the collection district, within the meaning of Rev.
St. U. S. Ii 2867, and the unlading of her cargo without authority of the cus
toms officer does not subject it to forfeiture.

2. SAME-FAII,URE TO GIVE NOTICE.
The failure to give notice of the contingency which makes such unlading

necessary does not authorize a forfeiture of the cargo.
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a. SAME-FoRFEITURE-AcT OF TRESPASSER. . ." ". .
A forfeiture of goods for a violation of the revenue laws will not be im

posed unless the owner of such goods or'hisagent has been guilty of an in
fraction of such laws. The act of a mere trespasser, or of one having no in-
terest in the goods, will not have that effect. .

(Syllabuaby the Court.) . . . .

In Admiralty. On exceptions to libel on information. .
This was an information against 8,000 feet of lumber., being the cargo

,of the schooner. Lady Essex, a forfeiture of which was claimed upon
two grounds: Jilrst, that the lumber had been unladen from the schooner
Victor without a permit; second, that this lumber had been fraudulently
.and knowingly imported. into the United States without payment of
.duties, and contrary to)aw.:

The information averred, in substance,. that the schooner Victor, laden
with a large quantity of lumber, an4 bound from a Canadian to an
American port, arrived within the limits of the collection district of
Port Huron, and was there strandeiil; that 8,000 feet of her cargo were
.sold to the master of the schooner Lady Essex, l;tvd V"ere unladen from
the Victor upon the Essex .before th,e Victor had been duly authorized by
the customs officers to unload, contrary to, Rev. St. § 2867; that although
,this might have been a case of unavoidable accident, necessity, or stress
()f weather, yet neither the. Ill/lster .of the Victor, nor the master of the
.Essex, gave notice to th~ collector or. any officers of customs of the un
loading of such lumber, nor did .the master of the Victor comply with
.any of the provisions of section 2867; that the lumber so unladen was
received upon the Lady Essex with the consent and procurement of her
master, although the notice and proof required had not been given;
that the said lumber was subject to a duty of two dollars per thousand,
yet the master of the Lady Essex, knowing that such duty had not been
paid, fraudulently and knowingly assisted in importing such lumber
into the United States, and concealed such lumber in the hold of his
vessel, proceeding from where the Victor was stranded to Mt. Clemens,
where he began to unload his cargo without reporting to the customs
that he had such lumber on his vessel, although he knew the duty had
not been paid; and that the same was thus imported contrary to law.

The information prayed for a forfeiture of the Lady Essex and of her
·cargo. The owner of the cargo excepted to the infornwtion upon the
ground that it set forth no cause of action against his property.

C. P. Black, U. S. Dist. Atty.
H. H. Swan, for claimant.

BROWN, J. By Rev. St. § 2867, if after the arrival of any vesse1 with
in the limits of a collection district any part of her cargo shall be un
laden without authority of a customs officer, the master in command
shall be liable to a penalty of a thousand dollars, and the merchandise
so unladen shall be forfeited, except in case of unavoidable accident,
necessity, or stress of weather. In such case, it is made the duty of the
master, or other person in command, to make proof upon oath before
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the customs officer of such accident, necessity, or distress; aud by sec
tion 2868, if any merchandise so unladen shall be put or received into
any other vessel, except in the case of such accident, necessity, or dis
t.ress, to be so notified and proved, the master of any such vessel, in
which the merchandise shall be so put and received, sha:! be liable to a
penalty, and tile vessel in which they shall be so put shall be forfeited.

It is clear that there was no arrival of the Victor within the meaning
of section 2867, since "a vessel is not considered to arrive so as to be
regarded as importing her cargo unless she arrives within a port, and
with an intent to enter her cargo." Harrison v. Vose, 9 How. 381. It
is not enough that she comes within the limits of the district. U. S. v.
Vowell, 5 Cranch, 372. So it is clear that goods taken and unloaded
from a foreign vessel wrecked upon the coast are not su~jected to a for
feiture because landed without a permit. The Gertn~de, 3 Story, 68;
Peisch v. Ware, 4 Cranch, 347; The Concord, 9 Cranch, 387; }vlerritt v.
Merchandise, 30 Fed. Rep. 195.

The stranding of the Victor made a clear case of unavoidable accident,
necessity, or stress of weather, within the meaning of this section, and
the only irregularity in the proceeding was the failure to give notice to
the customs authorities of such contingency. No forfeiture, however,
is imposed for the failure to give such notice, though it would seem from
the following section that the vessel receiving such lumber from the
stranded vessel incurs the penalty of forfeiture, and the master of such
vessel a penalty of treble the value of the merchandise. 'Vhile it is
possible that section 2867 might be constrned by inference to work a
forfeiture of the cargo where no notice has been given of accidf:nt, ne
cessity, or distress, stm although the statute may not be subject to the
strict construction of a penal one, a forfeiture ought not to be imposed
unless the language will bear no other reasonable consL·uotion. Sixty
P.ipes of Brandy, 10 Wheat. 421; U. S. v. Carr, 8 How. 1; U. S. v.
Coils of Cordage, Baldw. 502.

So far as a forfeiture is claimed by reason of the goods having been
smuggled into the United States at Mount Clemens, or, in the language of
the statute, having been knowingly and willfully imported into the
United States, contrary to law, the case depends upon different consid
erations. The authorities are direct to the proposition that the forfeit
ure of goods for violation of the revenue laws will not be imposed un
less the owner of such goods, or his agent, has been guilty of an infrac
tion of sueh laws. Peisch v. Ware, 4 Cranch, 347, 364; The Waterloo,
Blatchf. &H. 120; 651 Chests of Tea v. U. S., 1 Paine, 507; U. S. v.
Bags of Kainit, 37 Fed. Rep. 326.

It is clear that if goods be stolen from the owner, or if a person has
obtained possession of them fraudulently, or without authority, no act.
of his can forfeit them as against the true owner. Section 16 of the act of
1874 declares in express terms, that, in case~ of this description, it is
the duty of the judge to submit to the jury, as a separate and distinct
proposition, wheother the alleged actH were done with an actual intention
to defraud the United States; or if such issues be tried by the court with-
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out a jury it shall be the duty of the court to pass upon and decide
such proposition as a distinct and separate finding of fact. This lan
guage must apply to the owner of the goods, or his authorized agents,
and not to a mere trespasser. .

It is claimed in this case that the master of the Victor had no author
ity to sell this lumber to the master. of the Lady Essex, without com
municating with its owner. And in this connection, counsel relied upon
the case of Cargo of the Bridgewater, 11 Chi. Leg, N, 327, and upon
Navigation Co. v. Morse, L, R. 4 P. C, 222, If it should turn out that this
lu'nber C'~.d not belong to the master of the Victor, and that he made
sale of it without commun; eating with the owner, and without his
knowledge or consent, it would follow that the purchaser took no title;
and I see no escape from the conclusion that he could do no act with
respect to the lum ber to the prejudice of its real owner. But the ques
tion in this case is not what are the facts, but whether the information
avers a cause of forfeiture. In setting forth a delivery and sale of the
lumber to the master of the Lady Essex, I think I am bound to pre
sume that the sale took place under such circumstances as to constitute
it a lcgal sale, and that the master of the Victor should be presumed to

. have had authority to make such sale. It results, then, that this defense
should be set up by answel', and made the subject of proof upon {he
hearing.

The demurrer is therefore sustained as to the first ground of forfeit
ure, and overruled as to the second.

UNITED STATES V. LEHMAN.

(District Court, E. D, Missouri, E. D. September 5, 1889.)

1, INDICTMENT-FoRM AND SUFFICIENCY.
An indictment which states facts constituting an offense under a certain

statute and concludes with the averment that the acts alleged to have been
committed were "contrary to thc form of the statutes.," is not objl!ctionable
because it also alleges that defendant thereby comm~tted a. <;ertam named
crime, while the statute does not declare the offense it prohibIts to be that
crime, as the allegation is surplusage.

2. PERJURy-NATURALIZATION PROCEiEDINGS.
Rev. St. U. S. § 5424, which makes it an offense for any person applying to

become a citizen or appearing as a witness for such person, to "falsely make.
forge, or counte~feit any oath," etc.. applies to written oaths, a~d not to false
swearing in open court, in a naturalization proceeding by a Wltne.ss for the
applicall1t, as the latter offense is punishable exculsively tinder sectIOn 5395.

3. SAM~~V.St, U. S. § 5425, making anyone guilty of a felony who "obtains. ac
cepts or receives any certificate of citizembip. known to such person to have
been 'procured by fra~d," applies to the ac<;ept.ance o~ such a c~rtificate ob
taioAd. by fraud practIced on, the court which issued l~a,t the tll1~e th,ereo.f.
and not simply to the acceptance of a fraudulent certificate outstandlDg III

the hands of third persons.
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4. SAME-INDICTMENT.
An indictment for a violation of snch statute which describes tbe fraud

cbarged by averring only tbat defendant obtained a certificate at a time wbeu
be was not legally entitled thereto, withont describing the facts constituting
the fraud, is bad, though it avers that such acts are unknown to the grand
jury.

5. SAME.
A subseqnent count in the indictment for "counseling and advising" the

commission of the offense prohibited by section 5425, in violation of section
5427, which alleges that the fraud charged consisted in making a false state
ment to the court granting the certificate, is sufficient.

6. SAME-JonwER OF COUNTS.
As the offense defined in section 5395, i. e., tbe taking of a false oath in nat

uralization proceedings, is a felony, connts under that section are properly
joined with counts under sections 5425 and 5427.

At Law. On demurrer to indictment.
Lehman was indicted for a violation of Rev. St. U. S. §§ 539.5, 5425,

and 5427, and demurs to the indictment. Section 5395 makes it a
punishable offense to knowingly swear falsely in any proceeding under
the naturalization laws. Section 5424 makes it an offense for any per
son applying to become a citizen, or appearing as a witness for such per
son, to " falsely make, forge, or counterfeit any oath," etc. Section 5425
makes it a felony to obtain, accept, or receive any certificate of citizen
ship known to such person to have been procured by fraud. Section
5427 prohibits the counseling or advising of another to commit the of
fense defined in section 5425.

George D. Reynolds, Dist. Atty.
D. P. Dyer, for defendant.

THAYER, J. I have arrived at the following conclusions on the various
points raised by the demurrer:

1. The objection made to the first count by defendant's counsel
amounts to this, that because the pleader at the conclusion of the count
uses the following language, "and so the grand jurors * * * say
* * * that he, the said Julius Lehman, * * * feloniously,
falsely, etc., * * * did commit * * * perjury," the count is
not good under section 539f5, Rev. St. U. S., which does not declare the
offense therein mentioned to be perjury. The objection made is not ten
able. The language quoted is merely the conclusion of the pleader, and
no part of the description of the offense. The facts constituting an of
fense under section 5395 had been previously stated. It matters not that
the grand jury supposed, and so stated, that the offense described was
perjury. It was not necessary for them to give a name to the offense,
and their attempt in that direction may be rejected as surplusage. Re
jecting the words above mentioned, the indictment concludes properly
with the averment that the acts said to have been committed were" con
trary to the form of the statutes of the United States," etc., which is all
that is necessary.

2. The words" or falsely makes, forges, or counterfeits any oath,"
etc., in section 5424, were intended to describe the offense of cOUliter

v.39F.no.14-49 '
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feiting the written oath commonly known as "first papers," provided for
in section 2165, Rev. St. U. S., or the final certificate of citizenship is
sued two years thereafter, or some record of a court pertaininfto natural
ization, or a written affidavit, notice, etc. This section 5424 does 110t
cover the case of false swearing or false testimony given in open court in
a naturalization proceeding by a witness for theapplicllIlt- Offenses of
the latter kind are punishable exclusively under section 5395. The rea
sons leading me to this conclusion are as follows: In the first place,
congress cannot be presumed to have provided for the punishment of the
offense of swearing falsely in a naturalization proceeding, in two different
sections of the law, and to have prescribed two different punishments for
the same offense, as is the case if sections 5395 and 5424, Rev. St. U.
S., relate to, or cover the same offense. Again, the words" or falsely
makes, forges," etc., in section 5424. are the words which congress al
most invaria bly uses when the crime of counterfeiting or forging some
thing, such as coin, money-orders, bonds, bank-notes, patents. etc., is
intended to be described. See following sections of Rev. St. U. S., where
the same language is employed: Sections 5457. 5458,.5463,5479,5415,
5416, and 5418. I am fully satisfied that the main thought in the mind
of the law-maker, when sectiofi 5424 was drafted, was to prevent forging
and counterfeiting of first and final papers usually issued to applicants
for naturalization, and this view is fortified and enforced by a careful
reading of the act of July 14, 1870, (16 U. S. St. at Large, 254,) from
which sections 5395,5424,5425,5426, and 5427 are drawn. The re
sult of this ruling is that count No.2 of the indictment is not good un
less it sufficiently states an offense under section 5395, under which the
first count is drawn. If it does, it is no more than a repetition of the
first count, in slightly different language; but whether it does or not, is
not very material, as a man can only be punished once for the same of
fense, no matter in how many counts the offense is stated.

3. Passing to the third count I understand that two objections are made
to the same. This count is framed on sections 5427 and 5425, Rev. Sf.
U; S., and charges the defendant as a principal in the seeond degree with
aiding and abetting another in the commission of a felony. The felony
so committed, in the language of the statute, (section 5425,) is consum- .
mated when one" obtains, accepts, or receives any certificate of citizen
ship known to such person to have been procured by fraud, or by the use
of any false name, or by means of any false statement made with intent
to procure * * * the issue of such certificate." The indictment
shows that the principal offender, whom the defendant is Baid to have
aided and nbetted, (one Ernst John,) obtained, accepted, and received
the certificate from the court that granted it; that is to say, the St. Louis
court of criminal correction. The point is made, as I understand, that
if so obtained by a fraud committedon the court that issued it, at or just
before the obtaining or acceptance, such an obtaining or acceptance is
not within the statute; that the statute refers to the obtaining, accept
ance, or receipt of fraudulent or forged certificates of citizenship thereto
fore issued or made, which are outstanding in the hands of third parties.
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I can find nothing in the statute that justifies such an interpretation. I
think the acceptance fro~ the clerk of a court, or from th~ hand of the
judge himself, of a certificate of citizeLship, which the applicant knows
that the court has been procured or induced to grant by the fraud or
false testimony of the person himself who accepts or receives it, is an of
fense under section 5425, as well as the obtaining of a certificate from
.any other party. Congress clearly has power to make the acceptance or
receipt of the certificate under the circumstances supposed, an offense
separate and distinct from the offense of false swearing, by which the
court was induced to grant it, and I think it clear that it intended to
punish persons who knowingly accepted a fraudulent certificate from
any person or.persons.

It is further urged that count No.3 is bad, because it does not de
scribe the fraudulent acts by which the certificate of citizenship alleged
to have been "obtained, accepted,ll etc., was procured. In an indict
ment under the third clause of section 5425 for" obtaining, accepting,
or receiving a certificate I knowing that it has been procured by ·fraud,"
there can scarcely be a (loubt that it is essential to allege and describe
the fraud by which the certificate was procured. Counsel for the gov
ernment, in effect, concede that such is the rule of criminal pleading.
,An indictment in the words of the statute, merely alleging that it was
"known to the defendant to have been procured by fraud," and not ad
vising the defendant or the court of the acts constituting the fralld of
which the accused was alleged to have had knowledge, would be clearly
bad. U. S. v. Cruikshank, 92 U. S. 557-5.'59; U. S. v. Cook, 17 Wall.
174; U. S. v. ]lvIill3, 7 Pet. 142; State v. PaTker, 43 ~. H. 83; StlltC\T. Keach,
40 Vt. 118; Alderman v. People, 4 Mich. 414. It is contended, how
ever, that the indictment in this case does sufllciently describe the fraud
by which the certificate of citizenship was procured, and that the grand
jury has merely omitted, as it might lawfully do, to describe the man
ner and means by which the fraud was committed, because they were
unknown to the jurors. Attention is called in support of this conten
tion, to the following clause of the indictment, as sufficiently describing
the fraud by which the certificate was procured, to-wit:

"'Vhich said frand committed before said last-named court was and is that
the said Ernst .John (the principal otrender) then and there obtained said cer
tificate from the last-named court, notwithstanding that. at the time he ar
rived in the United states, he was under the age of eighteelJ years. and had
not resided therein three years next preceding his arrival at the age of twenty
one years. and was not then and there entitled to be admiLted to become a
citizen. and said fraud was so committed by said Ernst John * * * in
some manner and by some means to the grand jurors unknown."

It is not claimed that the fmud in question is described or alleged in
the indictment. otherwise than in the paragraph quoted. There is an
attempt, as will be observed in this allegation, to describe a fraud other
wise than by describing the acts of which it consists. But as the word
"fraud" or "fraudulent" is merely a term which is used to denote the
character of given acts or conduct, and as a fraud may be committed
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ina variety of ways, a~most too numerous to merition, itmaybe doubted
whether a. fraud can ever be sufficiently described or alleged in .a legal
proceeding, without describing the acts done of which it consists. In
the present indictment, by the language above quoted, the pleader has
not described a fraud, or a state of facts frorn which it must necessarily
be inferred that a fraud was committed. It is merely averred that a
certificate of naturalization was obtained by a person, notwithstanding
at the time of his arrival in the United States he was not under 18, and
had not resided here three years preceding hisarrival at the age of 21,
and was not entitled to be admitted a citizen. But it is not a necessary
inference that a fraud was committed by such person. The registry of
birth of such person may have been lost, and he may, in good faith,
have believed that at the time of his arrival in this country he was un
der 18, and have so testified, and obtained a certificate on the strength
of such evidence, although in point of fact he was over 18 on his arrival
in this country. In such a ~upposable case; it would be erroneous to
say that the certificate was procured by fraud within the meaning of the
statute. In my judgment the third count of the indictment is bad, be
cause it does not sufficiently describe the fraud by which the certificate
of citizenship, alleged to have been obtained and received, was procured.
To make out a good count, under the statute in question, the pleader
must allege the acts constituting the fraud. If the fraud consisted in
making a false oath or statement whereby the court was deceived, the
indictment ought to say so, and aver what the statement was. It will
not do to say that the fraud in Cle procurement of the certificate of cit
izenship consisted in the fact that a person obtained citizens papers who
was not legally entitled to them, but that the means by which they were
so obtained is unknown, because the means resorted to-the acts done
to obtain the certificate-are the very things which the law requires to
be alleged and proven; and furthermore, the certificate, although un
lawfully issued, may not have been issued under such circumstances as
amounted to a fraud. The authorityciter:l, (Com. v. Webster, 5 Cush.
295,) showing that in an indictment for murder it is not always neces
sary to describe the implements or weapons by which the murder was
committed, or the precise manner of the killing, seems to me to have no
bearing on the point involved in the case at bar. Neither does the de
cision in Com. v. Ashton, 125 Mass. 384, have any just application to
the present case. In that instance, (as I infer from the opinion,) a stat
ute declared it to be an offense "to obtain money by meanS of a game,
device, sleight of hand trick, or other means, by the use of cards." The
indictment averred thai money was obtained "by a game, device, trick,
etc., by the use of cards." The court held this to be sufficient, saying,
in substance, that as the statute itself described all the plernents of the
offense with certainty, it was sufficient to allege it in the words of tre
statute.

In the present case, it is not contended that the federal statute de
scribes the offense with such certainty that the language of the statute
will suffice in an indictment. It is admitted that the word "fraud" is
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so general, and may be applied to such a variety of acts, that the partic
ular ).dndof fraud meant, anel intended to be proven, ought to be
averred. The defect in the third count is that the kind of fraud is not
averred, The grand jurors say the acts constituting it are unknown to
thein, and in attempting to describe the general nature of the fraud
they merely describe a result,~that is, the obtaining of a certificate of
citizenship,-which result may have been brought about without prac
ticing any fraud or deceit.

4. The fourth count of the indictment is also framed under sections
5425 and 5427 of the Revised Statutes, and is for" counseling and ad- .
visif\g~' the commission of the same felony described in the third count.
No substantial defect in this count has been pointed out. In this count,
the fraud by which the certificate of citizenship obtained and accepted
by Etnst John, the principal offender, was procured, is clearly stated.
It is aEeged that the fraud consisted in making a false statement to the
court that granted the cettificate, and what that false statement was is.
properly averred. A similar averment in count No.3 would have. made
that count tenable. The result is th.qt the demurrer is overruled as· to
counts 1 and 4, but is sustained as to count No.3, and the same is
quashed.

5. Under late rulings in the federal courts, it seems that the offense
defined in section 5395 is a felony, hence counts under that section are
properly joined with count::; under sections 5425 and 5427. U. S. v.
Johannesen, 35 Fed Rep. 411.

U"ITED STATES V. GOUJON.

(District Court, S. D. California. August 26, 1889.)

CRIMINAL LAW-SENTEKCE-COMMUTATION FOR GOOD BEHAVIOR.
A~t Congo March 3, 1875, providp.s that a United States prisoner confined in

execution of any sentence in a prison of any state or territory. which has
no system of commntation for its own prisoncrs. shall have a deduction of
five days in each month in which no charge of misconduct shall be snstained
against him. Hev. fo't. U. S. ~ iiM4. provides that in other cases such prisoner
shall be entitled to the same credits applicable to other prisoners. He/d. that
as act Cal.. amended March 14, 1881. provides for commntation for snch pris
oners only as are confined in the state-prisons for terms of one year and over.
a United States prisoner sent to the county jail for six months is entitled to
no credits for good behavior.

At Law. Application for release from imprisonirl(mt~

J. JlaT'ion Brooks, for petitioner.
.A. TV. Hutton, U. S. Atty.

Ross, J. The petitioner, who was on the 4th day of March, 1889,
sentenced to be imprisoned in the county jailor' Los Angeles county for
the period of six months, and to pay a fine of $1'\00, upon conviction of
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the crime pi smuggling cigars in~o the United States, claims, by reason
of his good behavior during his imprisonment, to be entitled to a credit
of five days for each month of his term, and therefore to be now entitled
to be di~charged.

The prpvisions of the United.States statutes bearing on the subject are
contained in the act of congress of March 3,1875, (1 Supp. Re\;. St. 184,)
and in section 5544 oithe ~evised Statutes, the first of which reads as
follows: .

"All prisone~swho have been 01' shall her~fter ttl' convicted of any offense
aga'.n~t .the laws of the United Stlltes, ilnd confined in execution of the jUdg
mentor~eiltence upon such conviction, in anj' prison or penitentiary of any
state or territory, which haSIlO system of commutation for its own prisoners,
shall l1ave a deduction from their se\l"eral terms of sentence of five days in
each and:every calendar month during which no charge of misconduct shall
h~ve been sustained against eaep-severally, who shall be discharged at the
expiration of his term of sentence less the lime so deducted, and a certificate
of the warden or keeper of sllchpris9n or penitentiary of such deduction shall
be entered on the warrant of commitment." .

Section 5544 reads:
"In other cases, all prisoners now or hereafter confined)n the jails or peni

tentia·rip.s of any state, for ·offenses against the United States, shall be entitled
to the same rule of credits for good behavior applicable. to other prisoners in
the same j ail or penitentiary." •

These provisions are perfectly plain and admit of but one construction.
By its express terms the deductions provided for by the act of 1875 can
be allowed only to prisoners confined in a state or territory having no
system of commutation for its own prisoners; and, as the state of Cali
fornia has such system, it necessarily results that the deductions pro
vided for by that act do not apply to the case of the petitioner, The
cases of offenders against the laws of the United States, confined in exe
cution of a judgment or sentence upon conviction in a prison of any state
or territory having a system of commutation for its own prisoners, are
provided for by section 5544· of the Revised Statutes, above quoted,
which gives to the prisoner confined in such state or territory for an of
fense against the United States the same rule of credits for good behavior
which by the law of the state or territory where the imprisonment is had
is applicable to other prisoners in the sume prison. The system of com
mutation provided by the statute of California (act Cal. 1880, as amended

.March 14, 1881) has no application to county jails, or to prisoners con
fined therein; and, in respect to prisoners confined in a state-prison, no
credit is allowed when the term of imprisonment is less than one year.
In re Terry, 37 Fed. Rep. 649; U. S. v. Sohroeder, 14 Blatchf. 345. Writ
denied, and petition dismissed.
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UNITED STATES V. BRAUN.

SAME t'. SOHY.

(Distri~t Court. E. D. j/is8ouri, E. D. September 2, 1889.)

TRADE-MARK-COUNTEHFEITING-INDICnIENT.
A certificate of registration of a trade-mark is merely prima facie evidence

that the applicant is the owner of a valid trade-mArk; and indictments. under
act Congo Aug. 14, 1876, ~ 1. to punish counterfeiting of registered trade
marks. which allege that a certain word has been admitted to registration
as a trade-mark, without averring facts showing that the alleged owners ac·
quired an exclusive property therein, are bad.

At Law. On demurrer to indictment.
George D. Reynolds, U. S. Atty.
John M. Holmes and Kerr & [{err, for defendants.

THAYER, J. These are indictments under section 1 of the act of Au
gust 14, 1876, to punish counterfeiting of trade-marks that have been
re~istered in accordance with the laws of the United States. The section
is as follows:

"Be it enacted that every person who shall, with intent to defraud, deal in
or sell * * * any goous of substantially the same descriptive properties
as those referred to in the registration of any trade-nHtrk, pursuant to the
statutes of the United States, to which. or to the package in which, the same
are put up, is fraudulently affixed said trade-mark, or any colorable imitation
thereof, calculated to decei ve the public, knowing the same to be counterfeit
or not the genuine goods referred to in said registration, shall, on conviction
thereof, be punished," etc. Vide 1 Supp. Rev. St. U. S. 241.

The law was evidently designed to punish those who, with fraudu
lent intent, pirate a valid trade-mark which has been duly registered by
the commissioner of patents. If a person, by any means, secures the
re~istration of a mark, symbol, word, or device, claiming it to be a trade
mark, which, according to the rules of the common law, is not a valid
trade-mark, another person who affixes the same mark, symbol, or de
vice to his own goods, and sells them, cannot be punished under the
penal statute above quoted. Registration does not create a trade-mark;
nor is it conclusive proof that the person procuring registration has a
v!1lid trade-mark. Property in a trade-mark can only be acquired by
the adoption of some mark, symbol, sign, or word susceptible cf being
used as a trade·mark, and by the actual application of the same to goods,
wares, or merchandise of a certain rIass. so that it serves to indicate the
origin or ownership of the particular commodity. Congress, by the act
of 'March 3, 1881, (1 Supp. Rev. St. U. S. 606,) has merely provided
for the registration of a certain class of trade-marks used in commerce
with foreign nations or Indian tribes, when, according to common
-law tests, a right to use the mark, symbol, or word as a trade-mark
is established to the satisfaction of the commissioner of patents. Ad
mission to registration under the act of March 3, 1881, is merely an ad-
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mission on the part of the government that the applicant for registration
is the owner of a valid trade-mark. The certificate of registration granted
by the commissioner is only prima facie evidence of that fact, but it does
not conclude a third party. The certificate is not a grant of any right
or privilege; it is merely a recognition on the part of the government of
the existence of an asserted exclusive right to affix a certain mark, sym
bol, word, or device on certain goods, as a trade-mark. Browne, Trade
Marks, §§ 338, 374-378, inclusive.

Necessarily, therefore, in a criminal proceeding under the act of August
14, 1876, the question whether the trade-mark involved (it having been
admitted to registration) is valid, is an issuable question. In view of
what has been said, it would seem reasonable to require a pleader, in
drawing an indictment under the act of August 14, 1876, to allege that
the person or persons claiming the trade-mark involved, at some given
time and place, adopted the same (describing it) and used it in com
merce with foreign nations or with Indian tribes on a certain class of
goods, (describing them,) to indicate their origin or ownership, and caused
the said trade-mark on a certain day to be registered in the patent-oftice,
in accordance with law, and that, thereaftfif, the defendant, with intent
to defraud, dealt in or sold certain goods (describing them) of substan
tially the same descriptive properties as those referred to in the registra
tion of the trade-mark in question, to which goods, so sold, was fraudu
lently affixed the registered trade-mark in question, or a colorable imita
tion thereof, he, the said defendant, well knowing the goods so sold not
to be the genuine goods referred to in said registration, etc. Allegations
equivalent to those thus generally outlined, appear to me to be requisite
to constitute a valid indictment. An indictment ought to allege facts
showing the existence of a valid trade-mark as well as the fact that reg
istration has been obtained, inasmuch as the registration does not create
a trade-mark; and inasmuch as the certificate of registration is, at best,
only convenient prima ftu:ie evidence that a certain word or symbol has
become a trade-mark. The owner of a trade-mark acquires the same by
acts wholly independent of the registration thereof, and registration is
not even necessary to entitle him to protection in a civil proceeding, al
though it is necessary to secure the protection of the penal statute.

Tested by these rules, the indictments now in questiosl are bad. They
contain no allegations showing that Battle & Co., who appear to have
registered the word "Bromidia" as a trade-mark, ever acquired an ex
clusive property therein. No acts done by Battle & Co., sufficient in
law to give tnat firm a title to the word "Bromidia," are alleged. The
indictments appear to have been drawn on the theory (whicb, for
reasons above indicated, I deem erroneous) that it was sufficient for
the indictment to show merely that the word" Bromidia" had been
admitted to registration, and that defendants had subsequently sold
goods of substantially the same descriptive properties as those referred
to in the registration, to which wad affixed the word "B;:omidia." An
aUegation that a word has been admitted to registration by the commis
sioner, is not a sufficient averment:n a criminal proceeding that a certain
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person has acquired an exclusive right of property in the word when
affixed to a certain class of goods, because, notwithstanding such regis
tration, the word may not have become a valid trade-mark, either be
cause the necessary steps have not been taken to make it a trade-mark,
or because the word itself, for certain reasons, is not susceptible of ap
propriation for that purpose. Take the word" Bromidia" as an exam·
pIe. If it is a generic word,-that is, the name by which an article or
compound which anyone may make or sell is generally known, and
which must necessarily be used in describing that article,-it clearly
cannot be appropriated as a trade-mark, and registration of the word,
though allowed, confers no rights. If, as seems highly probable, the
word "Bromidia" is used, and is regarded by the public more as a de
scription of the qualities and an ingredient of the article to which it is
affixed, as containing bromine, than as indicative of the origin and own
ership of the article, it cannot be appropriated as a trade-mark. Bnr
ton v. Stratton, 12 Fed. Rep. 698, and cases cited; Browne, Trade-Marks,
§§ 134, 135. These considerations serve, in my judgment, to show the
necessity of averring a state of facts, which, as a matter of law, is suffi
cient to make the word a valid trade-mark. Without such averments, a
criminal offense is not stated with sufficient certainty.

It is claimed hy defendants' counsel that the indictments are bad for
various other reasons, and among the number, because the trade-mark
law of July 8, 1870, was void, congress having no power to pass such a
law, as was held in the Trade-lllark Cases, 100 U. S. 82, and becauseatthe
time of the enactment of the penal act of August 14, 1876, under which
the indictments are drawn, there was nothing upon which that act could
operate, and it was therefore nugatory, and remained inoperative, even
after the passage of the act of March 3, 1881, supra. It is unnecessary,
however, at this time to express any opinion concerning the novel ques
tion thus raised, as the indictments must be held bad for the reasons
heretofore indicated. Demurrer sustained.

CARSON v. DRyet al.

(Circuit Court, E. n. Missouri, E. n. September 2,1889.)

INJUNCTION-FRAUDUT~ENTMISREPRESENTATIONS.
The Cigar-Makers' Internatio.nal Union of America, an unincorporated

association for mutual benefit, adopted a label purporting to be issued by the
union, and to be placed on boxes of cigars made by members of the union.
Complainant, who was a manufacturer of cigars, and a member of the union,
filed a bill to restrain defendants, who were not members thereof, from mak
ing and selling counterfeits of the union labels, with the alleged attempt to
defraud complainant and the public. The bill alleged that by the use of the
labels complainant was enabled to receive a higher price for his cigars,and
that the sale of such counterfeit labels injured his trade. Held, that though
there is no trade· mark in such labels, as complainant shows special damage'
and that the right to use them is valuable, and as the: adoption-and use of
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,s1Jc;4labels are in no Way unlawful., and the action of defendffJrfs- is' confesS'
edly, fpludulent, in that they sold tpe spurious labels, though ihey may no,t
have used them on cigars of their own manufacture, the bill alleges good
grounds for equitable relief. "

,In Equity, On demurrer to bill.
'£he case made by the bill, and admitted by the demurrer, may be

summarized as follows: The "Cigar-Makers' International Uni@n of
America" is avoll1ntary, unincorporated association of practical cigar
makers, having many members, and was' formed to promote the mental,
moral, and physical welfare of its members, to assist them in obtaining
remunerative wages, tOflxtend pecuniary aid to members and their fam
ilies in case ofsickness or death, and generally to maintain a high stand
ard of workmanship. In September, 1880, at a convention held by
membel1s of the union, It label was adopted to be placed on cigar boxes,
for the purpose of designating cigars made by members of the union.
The label is nothing more than a certificate printed on blue paper, and
purporting' to have been issued by authority of the union, to the effect
that the cigars contained in the box to which it is affixed have been
made by first-class workmen, members of the union, and not by "inferior
rat-shop, coaly, prison, or tenement-house workmanship." AU members
of the "Cigar-:YIakers' International Union of AmeriC'd.," (and the mem
bership is said to exceed 25,000) are allowed to affix the label to cigars
made and sold by themselves, provided they do not employ others to
n1ake cigars. It is also the practice of the union to furnish the label
gratuitously to all cigar manufacturerfil throughout the United States,
who employ exclusively members of the union at an agreed schedule of
wages. Complainant in this case is a member ()f the union, and for two
years past has· been making and selling cigars of his own manufacture
in the city of·New York, and in the course of his business has used (as
he is entitled to) the union label aforesaid, and built up a profitable
trade. The wages received by members of the union are about three
dollars higher per thousand cigars than the wages received by other
cigar-makers; and cigars bearing the union label are worth in the market
three dollars per thousand more than they would be worth without it, be
{lanse in public estimation the label is a guaranty that the cigars bearing
it have been made by competent workmen, in clean and healthy shops.
By the use of the genuine label in question on cigars of his own manu
facture the :complainant has made great profits, and the public has also
been protected from purchasing inferior cigars. Since the adoption of
the union label, and since complainant began to use the same, the de
fendantshav,e, C<)nspired to cheat and defraud complainant and other
members o{,t~~.l.mion, as well as the public, by making and selling and
offering for sale counterfeit lubels for: cigar boxes. 1'he label made and
sold by defengants is a fac lJ'imile of the union label, and cannot fail to
deceive. In furtheranc.e of the scheme to defraud, defendants have
adopted a: fictitious name under which they manufacture and sell the
counterfeit l~p~tinquestion,and they also have their correspondence
concerning ,the: same sent to' a false ,address in the city of St. Louis,
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whence it is forwarded to defendants' real place of business. By making
and selling such spurious alld counterfeit labels to cigar manufacturers
throughout the country, the public is deceived, and a great pecuniary
loss is occasioned, which is borne by the complainant and other memJ

bers of the union who, like him, manufacture and sell cigars, and make
use of the genuine union label in the course of their business to enhance
the value of their product and increase the demand therefor. Such, in
brief, is the case made by the bill.

Brilsen, Steele & Knauth and Hough, Overall & Judson, for complainant.
Chester H. Krum, for defendants.

THAYER, J., (after stating the facts as above.) On the facts stated I
think that complainant is entitled to equitable relief. It is no doubt true
that the union label does not answer to the definition ordinarily given of
a technical trade-mark, because it does not indicate with any degree of
certainty by what particular person or firm the cigars to which it may
be affixed Wf!re manufactured, or serve to distinguish the goods of one
cigar manufacturer from the goods of another manufacturer, and because
the complainant appears to have no vendible interest in the label, but
merely a right to use it on cigars of his own make, so long, and only so
long, as he remffins a member of the union. In each of these respects
the label lacks the characteristics of a valid trade-mark. The court can
not interfere in this instance, as in ordinary trade-mark cases, on the
ground that one person is intentionally or unintentionally appropriating
a mark, symbol, design, or word which has become the exclusive prop
erty of another when used by him to distinguish goods of a certain
class. In short, this is not a trade-mark case. As I view it, it is a bill
filed to restrain the defendants from perpetrating a fraud which injures
the complainant's business, and occasions him a pecuniary loss. li;ven
where no trade-mark was infringed or involved, courts of equity have
granted injunctions on more than one occasion against the use upon
goods of certain marks, labels, wrappers, etc., when the evident design
of such use was to deceive the public by concealing the true origin of the
goods, and making it appear that they were the product of some other
manufacturer of established reputation, thereby depriving the latter of a
portion of the patronage that would otherwise come to him. or injuring
the reputation of his goods. Croft v. Day, 7 Beav. 84; McLean v. Flem
ing, 96 U. S. 245; Wothel'sjJoon v. CWTie, L. R. 5 H. L. 508; Sei.xo v.
Provezende, L. R. 1 Ch. 195; Thomson v. Winchestel', 19 Pick. 214;
PelTY v. Trnefitt, 6 Beav. 66; Newman v. Alvord, 51 N.Y. 189; Avery V.

Meikle, 81 Ky. 73; B1~rton v. Stratton, 12 Fed. Rep. 696; Chelnical Co. v.
Myel',31 Fed. Rep. 453; Browne, Trade-Marks, §§ 43, 44. No valid
reason can be assigned why the principle which underlies these de
cisions does not entitle the complainant to relief. The right of the court
to grant relief in the cases cited was predicated on the ground that the
conduct of the parties proceeded against, in intentionally marking, label
ing, wrapping, or advertising their wares so that they would be mistaken
for the goods· of some other manufacturer, was fraUdulent. That, and
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the fa.ct that the fraud com'pluined of had a natural tendency to ll1JUl'e

the busiiless of the person 'whoeemarks, labels, etc., had been simulated,
by lessening his sales or injuring the reputation of his goods, was held
sufficient to give the person who had thus sustained or was liable to sus
tain special damage a right to equitable relief. In the case at bar com
plainant shows that he has a clear right to use the union label, and that
the right to use it is a valuable privilege, inaF;lmuch as it enhances the
value of the cigars which he manufactures and sells, and increases the
demand therefor.

It does not appear from the avermentF;l of the bill that the action of the
Cigar-Makers' Union, in adopting a label to distinguish cigars made by
its members, was or is in any respect unlawful, or opposed to public pol
icy. On the other hand, the action of the defendants is confessedly
fraudulent. The demurrer admits that they are engaged in making and
selling counterfeit labels purporting to have been issued by the" Cigar
Makers' International Union of. America." The bill avers that the sale
of such counterfeit labels injures the complainant's trade and business,
and such would seem to he the necessary and immediate result of such
fraudulent acts. In other words, complainant shows that he has sus
tained such special pecuniary damage as give::; him the right to complain
of the fraud. It is true that the bill does not show that the defendants
have affixed any of the spurious labels to cigars of their own manufact

'ure,. or that they have sold any cigars bearing the counterfeit certificates
or labels. But this is not important. From the fact that they have
made and sold spurious labels and advertised them for sale the court
must presume that defendants intend that they shall be used on cigar
boxes by the persons who buy them, and that they manufacture and
sell them for that purpose. The conduct of the defendants is equally as
culpable as that of the manufacturers of cigars who buy and use the spu
rious ,labels, and the loss which complainant sustains by the use of the
same on, cigar boxes is aR directly attributable to the persons who make
and sell the· counterfeit labels, as to the dealers in cigars who buy and
use them.

In conclusion I will add that my attention was called, on the hearing
,ofthedemnrrer, to a recent decision of the supreme court of Minnesota
affecting the llnion label in the case of Protective Union v. Conhaim, 41
N. W. Rep. 943; also to a decision of the court of chancery of New J er
sey in the case of Schneider v. William8, 14 Atl. Rep. 812. In both of
those cases the bill seems to have been framed upon the theory that the
union label was a technical trade-mark, and that as such it was the prop
ert)"of the members of the union in the aggregate, and that anyone or
more members of the union, whether they were or were not engaged on
their own account in the manufacture and sale of cigars and in the use
of the label, might maintain a sun to restrain an unauthorized party
from ustng the label. The decision in each case was adverse to such
contention. The bills appear to have been filed by persons and by an
association who were not engaged in the manufacture and sale of cigars

'on their'own:account. Hence they were not injuriously affected by the
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fraudulent acts complained of,. or, if they were liable to suffer a pecun
iary loss to any extent or at any time in consequence of such acts, the
loss to be apprehended was indirect and speculative. It may well be
conceded that the plaintiffs in tl~ose cases had no such property rights
involved as would enable them to maintain an action, even on the the
oryon which this decision proceeds. The case at bar differs from those
cases, however, in the respect before mentioned, that complainant is him
self a manufacturer ofcigars, and, according to the averments of the bill,
has built up a profitable trade by the use of the union label, which trade
has been damaged, and is liable to be further damaged, by the fraudu
lent acts of the defendants. I think that he is entitled to relief on the
facts stated in the amended bill, and accordingly overrule the demurrer.

TAFT v. STEPHENS LITHOGRAPHING & ENGRAVING Co.

(Oircuit Court. E. D. Mi88ouri, E. D. September 16, 1889.)

COPYRIGHT LAWS-VIOJ,A'l'ION-PENALTY.
'Vbere a number of chromos. all bearing tbe word" copyrighted," in viola·

tion of Rev. St. U. S. ~ 496H, which provides a penalty for such offense, were
struck off eaeh day on several suceeeding days, such chromos being of the same
kind. except that each respective issue bore the name of a different firm by
way of advertisement, the penalty is recoverable for each issue.

At Law. On motion to strike out part of amended petition. For
opinion on demurrer to petition, see 38 Fed. Rep. 28. :For opinion on
plea to jurisdiction, see 37 Fed. Rep. 726.

W. E. Fisse, for plaintiff.
R. A. & Paul Bakewell and W. B. Thompson, for defendant.

THAYER, J. At the last term of this court we held in this case that
when the word "copyrighted" is impressed on a large number of chro
mos of the same kind, that have not in fact been copyrighted, and the
impression upon each and all is made under the same circumstances,
and at or about the same time, so that the act is practically" a single COIl

tinuous act," only one penalty of $100 is recoverable under section 4963,
Rev. St.U. S. We called attention on that occasion to the fact that the
statute does not impose a penalty for each imprint of the word" copy
righted" wrongfully made on an engraving, map, or chromo. 38 Fed.
Rep. 28.

The present motion raises the question whether more than one pen
alty is recoverable in a case where 2,000 chromos wrongfully bearing the
word" copyrighted" were struck off each day for 25 consecutive days,
the chrol1los so struck off on the respective days being of the same kind,
and differing only in the respect that each day's issue had printed thereon,
by way of advertisement, the name ofa firm different from that appear-
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in~ on every other day's issue.. While it is clear that the statute does
not impose a penalty of $100 for each imprint of the word "copyrighted"
wrongfully made on an engraving or chromo, where numerous copies of
the same chromo or engraving are struck off practically at the same time,
yet we think it equally clear that the penalty is not strictly limited to
$100, no matter how many copies have been published, in all cases where
the charge 'relat:~s to the same print, engraving, or chromo. The latter
construction would sometimes defeat the purposes of the law, as persons
might well afford in some instances to pay a single penalty for thepriv
ilege of making a fraudulenti.lse of the word "copyrighted," or some
equivalent expression, on many copies of an engraving, print, or chromo.
Congress intended to punish each and every wrongful act that was a com
plete transaction in itself, and hence, under certain circumstances, more
than one penalty may be recovered for fraudulently afiixing the word
"copyrighted" to more than one copy of the same print, engraving, or
chromo. 'When the continuity of an act is broken by lapse of time or
other circumstances,-as where a number of chromos are struck off on
one day for a particular customer with the word "copyrighted" wrong
fully afiixed thereto, and on a succeeding day or several succeeding days
other copies of the same are struck off for other customers, each bearing
the fraud).llent mark in question,-the several acts are so far separate and
distinct that each may, in our judgu1ent, be counted upon as a separate
offense. We accordingly overrule the motion to strike out all of the
counts but the first, holding that the plaintiff in his amended petition has
sufiiciently alleged the commission of distinct offenses for which several
penalties may be recovered.

PORI, et aZ. v. ANCHOR BREWING Co.

(Oircuit Oourt, S. D. New York. August 7,1889.)

PATENTS FOR INVEN'rIONS-LAPSE OF FOREIGN PATENT.
. The" term" of a foreign patent referred to in Rev. St. U. S. § 4887, which

requires letters patent issued for ·an invention previously patented abroad to
be limited "to expire at the same time with the foreign patent," or, if there
be more than one, "with the one baving the shortest term," is not the origi
nal term expressed in the foreign patent. but its period of actual existence,
and the United States patent expires when the foreign patent. baving the
shortest term, is terminated by lapse or forfeiture by failure of the patentee
to comply with the requirements of the foreign patent law.

In Equity. Hearing on plea.
Grosvenor Lowrey, Clarence A. Seward, and Joseph M. Duell, for com-

plainants. '
W. J. Townsend, for defendant.

WALLACE, J. The b~ll of complaint alleges infrlngementby the de
fendant of letters patent of the United States dated March 18, 1879, for
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impro~mpent in barrel and cask scrubbing machines, granted to Carl
P<;>hlof Dresden,Germany, upon an applicationfiled Jahuary 3, 1879,
"subje9tto the limitation prescrIbed bysection 4887 of the Revised
Statutes,' by reason of German patent dated September 6, 1877, and
Frell;chpatent dated September 3, 1877." The defendant has inter
posed a ,plea averring, in substance, that both the German and the
French patent wE(reissued to Pohl for the same invention described in,
and prior to his application for, the United States patent; and that the
Gernlan patent lapsed, and the French patent became forfeited, prior to
the comIl:1encement of the present suit,by reason of the failure of the
patentee to pay the annuities and work the invention as required by the
laws of Germany and France, III force when the foreig!1 patents were
granted. The plea alleges that the original tetm of each of the foreign
patents was for 15 years. The plea has been setdo'wn for argument,
and the question for determination is whether, by section 4887, Rev.
St., the United States patent expired when the foreign patent having the
shortest term terminated by lapse or forfeiture, or whether it does not
expire until the original term of such foreign patent expires; By the
section in question the patent in suit is to be limited" to expire at the
same time with the foreign patent, or, if there be more than one, at the
same time with the one having the shortest term." Until the decision
of the supreme court inRejrigerating Co. v. Hammond, 129 U. S. 151,
\) Sup. Ct. Rep. 225, it was generally supposed that the time of expira
tion of this section was the time of expiration of the original term of
the foreign patent, and that the duration of the United States patent
was independent of the contingency that the foreign patent might cease
to be an operative grant prior to the term specified on its face by the
breach of a condition subsequent. This was so decided in several ad
judged cases. Paillard v. Bruno, 29 Fed. Rep. 864; Refrigerating Co. v.
Gillett, 31 Fed. Rep. 809; Protective Co. v. Alarm Co., 21 Fed. Rep. 458.
These decisions interpreted the statute upon considerations of public
policy and convenience so imperative that it was thought they could not
have been disregarded by congress, and emphasized the effect to be given
to the word "term" as'used in the section. It was supposed that when
congress referred to the patent having the" shortest term" to define the
time of expiration of the United States patent in case there should be
two foreign patents, the time of expiration in all cases was the end of
the tRrm of the foreign patent; that the term of a patent meant the pe
riod of duration eXl)ressed in the patent; that in a legal sense a patent
does nol"expire" until its term expires; and that a construction of the
section by which the duration of the United States patent should be
fixed when the patent issues; by applying the rule, id certum eat quod
certum reddi poteat, was the more reasonable one, and the one ll1tended
by' congress. And it had been pointed out that, unless this was the
true construction of the section, neither the owner of the patent nor the
public would know the duration of the grant, and that the United States
patent might expire, if there were two foreign patents, at the sarne time
with the one having the longest term, notwithstanding the language of

"
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the section thltt it. is to expIre with the one having the s1wrtest term.
The decisions of the circuit courts, whiph have been cited, were not re
ferre.d to in the opinion of the supreine court in Refrigerating Co. v.
Hammond; but other adjudications of circuit courts in construction of
the section, which proceeded upon the same considerations, were dis
tinctly disapproved. These were Henry v. Tool Co., 3 Ban. & A. 501;
Reis8ner v.iSharp, 16 Blatchf. 383; Refrigerating Co. v. Gillett, 13 Fed.
Rep. 553.-where it had been held that the time of expiration of the
United States patent was the end of the term expressed in the foreign
patent, notwithstanding the prolongation of the original term was a mat
ter of right to the patentee, and hadaetually been obtained by him.
It is now urged for the complainants that the decision of the supreme
court does not overrule or discredit the decisions 'of the circuit court,
whic1;1 were not referred to and distinctly considered in the opinion, and
is to be read as merely deciding the precise question in the case, which
was whether an extension of the term of a foreign patent, which by the
foreign law was a matter of right to the patentee upon complying with
certain conditions, prolonged the duration of the United States patent.
The opinion does not discuss the reasons for the construction given to
the section, but it states that the point in controversy is whether the
United States patent expires "at the same time with theterm to which
the foreign patent was in fact limited when the United States patent was
granted," or expires" when the foreign patent expires, without reference
to the limitation of the term of such foreign patent in actual force at the
time the United States patent was granted," and it declares that the stat
ute means "that the United .States patent shall not expire so long as the
foreign patent c.ontinues to exist," and" is to be so limited by the courts
as a matter to be adjudicated on evidence in pais, as to expire at tIle
same time with the fore~gn patent," and "is to be in force so long as the
foreign patent is iI). force." The contention. for the complainants would
be justified if the opinion had suggested that the term of a foreign pat
ent, within the meaning of the section, may be deemed either the orig
inal term expressed in the patent,or a period of duration to which its
life may be prolonged as a matter of right and law in the country of its
origin; or that, although .a patent expires when its term expires, con
gress did not mean to limit the life of a United States patent to the
original term of the foreign patent. But, in the absence of any such
suggestion, and by the extracts which ha~e been given, it ::ieems plain
that the supreme court has not accede~ to the interpretation adopted in
the previous adjudications, as: well those not referred to in the opinion
as those that were. The opinion cannot be reconciled with the view
that the statute intends that the United, States patent sh~lU have a fixed
term,ascertainable when it issue,fl J;>y reference to the term of a foreign
patent. It does Qot attach any significance to the word" term," as de
fining the period of duration of the foreign patent or of expiration of
the United Stales patent, but treats that period as one to be ascertained
de hots the foreign patent, by evidence in pais, and wi.thout reference to
any supposed inconvenience or uilCertainty to the public or the patentee
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which may ens~e in consequence of their ignorance, whether the patent
is or is not in life. The statute is capable of the meaning that the ex
clusive right to the invention here is to cease with the exclusive right of
the patentee in any foreign country, or of the meaning that it shall con
tinue to exist for such period, not exceeding 17 years, as coincides with
the shortest term of any foreign patent. The supreme court seems to
have adopted the first of these meanings. This is the view of the de
cision expressed in the recent case of Huber v . .Manufactmoing Co., 38
Fed. Rep. 830, and is the construction of the statute adopted by the
commissioner of patents shortly after the passage of the act of July 8,
1870, in which the section first appears, in Case of Musket, 2 Com'rs Dec.
106. The conclusion thus reached is contrary to the impressions enter
tained at the argument of the plea, but a careful reading of the opinion
of the supreme court constrains the conclusion that the plea must be
held to be good.

JONES et al. v. Cww et ale

(Circuit Court, N. D. Illinois. July 22, 1889.)

PATEKTS FOR IKVEK'l'IOKS-PATENTABILITY -WANT OF NOVELTY.
Letters patent No. 208,376. granted f'eptember 24.1878, describe an "im·

provement in heating apparatus," consisting of a portable heater or fire-pot
mounted upon an oil reservoir by means of standards projecting upwards
from the top of the reservoir. and a burner placed thereunder. consisting of
a spiral coil 'Of iron pipe. with an inlet for combustible flnid at the top. and
a burning jet in the center of the bottom of the coil. which is surrounded by
a metal jacket with openings at the lower part to admit air. Air is also intro
duced into the upper part of the reservoir to force the fluid through a pipe
leading from near the bottom of the reservoir to the top of the burner. where
it is connected with the top of the coil. The flame from the jet in passing
upward through the coil vaporizes the fluid as it passes from the inlet pipe to
the jet. and produces a heating flame in the fire-pot. lIeld, that the combina
tion was a mere aggregation of old parts of two prior patents.-one granted
in June,1878, with a fire-pot and burner mounted on an oil reservoir, and the
other granted in March, 1868. with the reservoir at the side, instead of under
the burner and fire-pot, and is void for want of novelty. .

In Equity.
Bill in equity by Thomas J. Jones and others against James B. Clow

and others, for injunction and an accounting for infringement of patent
for an "improvement in heating apparatus."

John G. Elliott and W. A. Reading, for complainants.
We.st & Bond, for defendants.

BWDGETT, J. The bill in this case asks for an injunction and ac
counting by reason of the alleged infringement of patent No. 208,376,
granted Septem.ber 24, 1878, to Thomas Connelly, for an "improvement
in heating apparatus." In his specification the patentee says:

"My invention consists of a portable heater or fire-pot, serviceable for
plumbers. and others, for heating solder, soldering-irons, and other articles,
and for otherpurposes. I employ a fire·pot. an oil or fluid reservoir, and an
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int~rposed burner, which ,latter consists of a jacket, depending from the fire
pot,"and inclosing a coil, whose inlet from the reservoir is at top, and outlet
Qi.'Jjet at the bottom,under the oentral space of the;cOiI; the several parts be
ing constructed and operating as" will be herei,nafter more fully set forth."

'The patentee arranges these parts by mounting the fire-pot upon the
oil reservoir by means of standards projecting upwards from the top of
the reservoir, and placing the burner underneath the fire-pol,-that is,
beHveen the fire-pot and top o[,the reservoir,4-or, as the patentee ex
presses it, "the burner depends from the opening in the bottom of the
fire-pot, so that the fl!llne'will pass from the burner into the fire-pot or
heater." The burner consists of a spiral coil of iron pipe, with an inlet
for theconibustible fluid at the top of the coil, and the burning jet in
the center onhe bottom ofthe coil, this burning coil being surrounded
by a jacket of sheet iron or other metal, with openings at the lower part
for the admission of air. The combustible fluid-gasoline, alcohol, or
any other suitable hydro-carbonic fluid-is placed in the reservoir, into
the upper part of which atmospheric air is forced so as to produce suffi-
cient pressure upon the fluid to force it through a pipe, which leads
from near the bottom of the reservoir to the top of the burner, where it
is connected with the t'op of the coil. The flame from the burning jet
passing upwards through the coil heats the coil so as to vaporize the
burning fluid in its passage from the inlet pipe to the jet, and thereby
produces a strong heating flame in the fire-pot. The patent contains
two Claims, as follows: "

"(1) The reservoir, A, and fire-pot, D, in combination with the burner, E,
consisting of the jacket, G, depending from said pot and incloAing a coil, F,
whose inlet is at top, and communicates with a pipe leading to the reservoir,
and whose outlet or jet is at bottom, under the central space of the coil, all
SUbstantially as described. (2) Tp.e lire-pot, D, supported on and connected
to the reservoir, A, and snpp<wting the depending burner, E, which com
municates with the reservoir in the manner described, all combined and form
ing together an improved portable heating apparatus."

The defenses interposed are: (1) 'fhat the patent is void for want of
novelty, and because of the non-patentability of the combination shown
in the claims; (2) that defendant does. not infringe.

The patent contains the following disclaimer at the foot of the specifi
cations:

"I am aware that it is not new to construct burners, with surrounding
jackets, and of c9i!s to which oil or fluid is supplied under pressure, where
fore I disclaim such features."

In considering the question of patentability, we start with the admis
sion from the patentee himself, that both the coil-burner and the means
shown for forcing the burning fluid into the coil, and the jacket of the
burner, 8:re old. The proof also shows that a fire-pot, 'essentially like
that shown,' iri· this combination, is old. Defendant has put· into the
record a large number of priorde\l'ices for plumbers' or tinners' furnaces,
and heatingfllrnaces, which showoil~pots, or oil reservoirs,burners, and
fire-pots, operating together to' pr6duce the result produced by the com
plainant's'device. Inot1;ler words, it may be considered, as proven in this
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case, that oil reservoirs with a device to force the oil or other combustible
fluid to· the burners by means of compressed air were old, that jacketed
coil-burners were old, and fire-pots were old, at the time the patent was
applied for. There is also shown in the proof a patent granted in June,
1878, to Jesse Burgess, for a furnace for heating soldering-irons, wherein
the fire-pot and burner were mounted on an oil reservoir. It is true that
Burgess' furnace was arranged to heat by means of wick-burners extend
ing up into the fire-pot or heat receiver from the oil-pot, but I do not
see that the means by which Burgess produces the heat for his furnace
affects the question as to the combination of operative parts in this pat
ent. The patent in suit may then be said, in the light of the proof, to
consist of an old oil reservoir with an old coil-burner and old fire-pot
mounted upon it. by whi.ch arrangement of those old parts or elements
together a more portable and convenient heater is produced for practical
purposes. But I think the proof fails to show that these separate ele
ments, when arranged or combined as shown in the complainant's patent,
produce any new result by reason of their new juxtaposition; assum
ing for the purpose of the argument that it was new with Connelly to
mount the fire-pot or burner on the reservoir. The patent granted to
J. S. Hull in March, 1868, was intended to use gasoline, as does the
complainant's pateut, for heatil'lg soldering-irons. It shows a reservoir
arranged at the side of the burner and fire-pot, and coil-burner depend
ent from the bottom of the fire-pot, and the device for forcing the burn
ing fluid Into the burner by compressed air. It only differs in the
arrangement of its operative parts from the complainant's device in the
fact that the oil-pot or reservoir stood at the side, instead of standing
under, the burner and fire-pot. But it was a device for heating solder
ing-irons by the same instrumentalities as that of the complainant, and
these instrumentalities operated in the same manrierin the Hull device
as in the device of the complainant. Then, with the fact that Burgess
had at an earlier date mounted his wick-burner and fire-pot on an oil
reservoir, I do not see that this patentee has accomplished any new result.

The patent seems to mp, to be clearly within the rule laid down by the
,mpreme court of the United States in Hailes v. Van vVormer, 20 'Vall.
368:

"All the devices of which the alleged combination is made are confessedly
old. No claim is made for anyone of them singly, as an independent inven
tion. It must be conceded that a new combination, if it produces new and
useful results, is patentable, though all the constituents of the combination
were well known, and in common use before the combination was made.
But the result must be a produCt of the combination, and not a mere ag-gre
gation of several results, each. the complete product of one of the combllled
elements. Combined results are not necessarily a novel result, nor are they
an old result obtained in a new and improved manner. Merely bringing old
devices into juxtaposition, and there allowing each to work out its own effect
without the production of something novel, is not invention."

And the same doctrine was applied by the supreme court in Recken
dorfer v. Faber, 92 U. S. 356, and Pickering v. McOnllrmgh, 104 U. S.
317; the court, in Reckendorfer v. Faber, saying by:Mr. Justice HUNT:
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"A combination, to be p~tentable, must produce a different force, or effect,
01' result, in the combining of forces or processes from that· ttiven by their
separate parts. There must be a new re~lUlt produced. If not so, it is only
an aggregation of separate elemen~s."

More might be quoted from the authorities to the same point, but I
think it sufficiently appears, from the facts in this case, that none of the
separate elements in the complainant's combination produce any new
result by virtue ofsuch combination. The reservoir supplied the oil
or burning fluid, th'e coil-burner produced the flame, and the fire-pot
afforded facilities for heating the soldering-iron, or melting solder, in the
same mann,er in the older art' as these respective parts do in the com
plainant's combination. They produce no new result. It is true, as I
have already said, it is a more convenient arrangement of those opera
tive parts than is shown in the older art, except what is shown in the
Burgess patent; and, waiving the question as to whether the complain
ant's patent is or is not defeated for want of novelty by reason of the
Burgess patent, I think it sufficient to say that I find in the complain
ant's patent only an aggregation of old parts producing no new result,
and hence no patentable combination. The patent in question is in
all its essential particulars like the patent involved in the case of Preston
v. Manard, heard in this court in January, 1882, and which, after a re
issue, was before the supreme court, and is reported in 116 U. S. 661,
6 Sup. Ct. Rep. 095. There the patentee had combined a truck, a
hose-reel mounted on the truck, a hose, and a standard to hold the hose
in position to operate as a lawn-sprinkler; and, while it made a conven
ieJ;lt arrangement of old operative parts, each part only did in the con1
bination what it had done before, and the patent was held void in this
court and in the supreme court. because it showed nothing but an ag
gregation of old parts. The bill is dismissed for want of equity.

CONDE v. VAU{ENBURGH.

«(}ircuit Court, N. D. New York.·July 15, 1889.)

1. PA'IE1'''',,!,S FOR INVENTIONS-DESIGN FOR KNIT OVERSHIRT-NOVELTY.
Desigu letters patent No. 14,239. granted to complainant August 25, 1883,

for a "design for a knitted overshirt," the claim of which is, "In a knit over
shirt, the front and floUar being of a different pattern than the body of the
shirt. and the front ornamented by a lacing down the center thereof, substan
tially as shown," are 'void for want of novelty if the claim be construed as
covering every design of that description, and not simply the particular pat
tern annexed.

2. SAME-INFRINGEMEl'iIT.
If the claim be limited to the design shown in the drawing, viz., a striped

front. striped collar, and unstriped body, defendant's pattern. which presents
a different appearance to the eye, though its front and collar are of a differ
ent pattern from the body, is not an infringement.
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In Equity. Bill for infringement of patent. Motion for preliminary
injunction.

George W. Hey, for complainant.
Esek Cowen, for defendant.

BLATCHFORD, J. This is a motion for a preliminary injunction in a
suit in equity brought by Swits Conde against J ..M. Valkenburgh, for
the infringement of design letters patent No. 14,239, granted to the
plaintiff August 28, 1883, for seven years from that day, for a "de
signfor a knitted overshirt." The specification says:

"'fhe annexed drawing represents a knit overshirt, folded in the usual
manner, to expose the front and collar thereof. My design consists. essen
tially, in the front, A, and collar, C, being of a different pattern than the
body, B. The front, A, is further ornamented by a sham lacing, a, running
down the center thereof, as shown."

The claim is as follows:
"In a knit overshirt, the front and collar being of a different pattern than

the body of the shirt, and the front ornamented by a lacing down the center
thereof, substantially as shown. "

The drawing annexed shows a particular pattern to the eye, but the
claim is not for that pattern. It is for every pattern or design where
the body of the shirt is of one pattern and the front and collar are of
another pattern, and the front is ornamented by a lacing down the cen
ter. It is doubtful whether so broad a claim is valid, because not a
claim for a particular design, in the sense of the statute. Under seetion
4929 of the Revised Statutes the patent in question, if under any head,
falls under that of an impression or ornament to be placed on or worked
into an article of manufacture. There is no individuality to the eye in
~n impression or ornament unless one part of the article presents a dif
ferentappearance from other parts; otherwise there is entire sameness,
and with that there can be no impression or ornament or pattern. The
claim, to be valid, must be a claim to a particular impression or orna
ment, of a particular configuration, or color, or pattern, and it must be
so shown or described as to be identified. However this may be, it is
shown that the broad claim of this patent is invalid; that shirts of va
rious fabrics, each shirt having a body, a front, and a collar, were old;
that shirts in which the front and the collar were of a different pattern
from the body were in use before 1883; that before 1883 woolen shirts
were made with linen fronts and collars, and cotton shirts with plain
bodies and figured collars and fronts; that before 1883 woolen overshirts
were made and sold and used in this country, having the front and the
collar of a different pattern from the body of the shirt, and the front
laced up with a cord; and that before 1883 woolen overshirts were made,
sold, and used in the United States, in which the front and the collar
were ornamented with various stripes, while the body of the shirt was
plain, and the front was laced with a cord. This last arrangement is
shown in letters patent of the United States granted to March Brothers,
Pierce & Co., as assignees of Joseph G. Barker, February 7, 1882, on
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an application filed December 12, 1881. for·an, improvement in shirts.
The drawing annexed to the patent in suit shows a striped front. and a
striped collar, and an unstriped body. This patternhas,a given effect
on the eye. Another shirt, having no stripes, may yet have the pattern
of its body different from the pattern of its front and collar, and be a
different design in fact from that shown in such drllwing, and yet be
within the terms of the claim of the patent. The particular shirt com
plained of as an infringement has no such appearance, to the eye as the
one shown in the drawing annexed to the patent, except that its front
and collar are of a different pattern from the body; so that, if the claim
were to be limited to the design shown in the drawing, and were to be
held valid so construed, there would be no infringement. The motion
is denied.

BALI, GWVE F AS'.rENING CO. v. BALL & SOCKET FASTENER Co.

(Oircuit Oourt, D. MassaclwscUs. August :20, 18im:)

PATENTS FOR INVENTIONs-PmORSTATE OF THE AUT. ,
The spring-flanged eyelet, combined with the dome-shaped cap having II

button-like appearance, claimed in letters patent Nos, 290,057 and 306,021, is
sued for glove fasteners. is an improvement on former English and American
patents, and the prior state of ;the art, as shown by them, does not limit the
patentee to the exact form of device described in his patents.

In Equity. On bill for injunction and accounting.
W. B. H. Dowse and John R. BMnett, for complainant.
T. W: Clarke and F. P. Fish, for defendant.

COLT. J. When this case was heard on motion fo1' injunction, (36
Fed. Rep. 309.) the questions which are now raised were ably argued by
counsel and carefully considered by the court. I see no reason upon
the additional evidence now before me to change the conclusions then
reached. The present hearing only tends to make it clearer to my mind
that, under the license which the defendant took of the Kraetzer patents,
it has no right to take the position that the Mead fastener, which it
makes, is outside of those patents, because an examination shows that
the Mead fastE'ner contains certain vital and important elements of the
Kraetzer inventions. The defendant is right in saying that it is privi
leged to make the Mead fastener if it is no infringement of the patents
covered by the license, but the difficulty is that the Mead fastener seems
clearly to infringe certain claims of the Kraetzer patents.· I have com
pared the two devices in the opinion 011 motion for an injunction, and I
do not think it necessary to go over the same ground again. I have re
viewed once more the prior state of the art as bearing on the question
of limiting Kraetzer to the precise form of devices described in his pat
ents. In the spring-flanged eyelet, combined with the dome-shaped cap
having a button-like appearance, of Kraetzer, there is found a marked
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improvement over the prior English patents of $chloss and Bayer, and
the American patents shown in the present record, and I do not disctivet
anything in those patents which should limit Kraetzer to the exact form
of devices which he patented, and, while the changes made in defend
ant's fastener may be an improvel11lmt upon Kraetzer, that fastener is
none the less an infringement uf the Kraetzer, patents. Decree for com-
plainant. '

PENINSULAR NOVEI;TY Co. V. AMERICAN SHOE-TIP Co. et al."

(Circuit Court, D. Massachusetts. September 4, 1889.)

1. PATENTS FOR INVEN'rIONS-INFRINGEMENT-BuTTON-SETTDfG INSTRUMENT.
The invention described in letters patent No. 293,234, issued February 12,

1884, to Charles H. Eg,gleston, is a button-setting instrument, which fastens
buttons with metallic staples strung in the eye aud clinched au the opposite
side of the fabric, the feature being a guide to receive a staple and at
tached button and hold them in place while being fastened. 'I'his guide has
.a groove to inclose the outer sides of the staple-legs, a slot to embrace the
sides of the button-eye between the staple and the button, and a groove in
its rear for that portion of the button-eye which extends behind the crown of
the staple. It also has clinching dies for operating on tile points of the staple,
towards and from which aguide moves to admit the insertion of the fabric to
which the button is fastened. Defendants' machine is made according to let
ters patent No. 371.632, issued to Ira J. Sauuders. At its top is a button and
staple reservoir, with many channels, each holding an upright row of buttons
with staples inserted in the eyes. The reservoir can be partially revolved by
hand, so that one of the channels will communicate with a single lower one,
into which the buttons and staples fall. This channel is cut away at the rear,
near the bottom. where a driver is inserted to drive the staple and then with·
drawn. The driver is substantially like the Eggleston driver, and moves in
a right angle towards the anvil through the guide. The guide is also substan
tiallylike the Eggleston guide, being a rectangular tube, with a slot to receive
the shank of the button, and moves up and down towards the anvil against
which the staple is clinched. Held, that defendants' machine is an infringe
ment of the Eggleston patent.

'2. SAME.
The invention described in letters patent No. 312,987, issued February 24,

1885, to Edward O. Ely, is a /llachine for presenting buttons. and staples auto
matically to a guide. united with a stationary channel in which a number of
buttons and staples are held, and from which they slide downward. The
guide is funnel-shaped, and so narrow at the bottom that the staple will not
drop out, but must.be forced ont by the driver. Its rear wall is inclined out
ward at tbe top, and its Sides inclined inward as they descend, so as to pinch
the staple-legs towards each other. A movable guide receives the legs of the
staple and guides thelIl into alignment with the path of the driver, In de
fendant's machine the cbannelllnd guide are in the same line, and the gnide
is of tbe same bore thr'oughout, but in order to prevent the staple from drop
ping out there is applied to the bottom of the gnide an oscillati.ng finger.
Complainant bases its charge of infringement on clailllil 3 and 6 of tbe patent,
which include as elements of the combinations 'the guide and raceway. Held,
that defendant's machine does not infringe the Ely patent.

:8. SAME-'-AN'l'ICIPATION. '
As the Eggleston machine is not merely one for inserting and clinching me

tallic staples, but is a device to insert and clinch staples with buttol).sattached,
and, as prior inventions will not set staples with buttons, it .cannot be held
that the Eggleston button-setting machine is anticipated by the MeGillpatenl
of 1879, or, ptbers. of that class, for setting and clinching metallic st~ples.
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In Equity. On motion for preliminaryinjunction.
Suit by the Peninsular Novelty Company against the American Shoe

Tip Company and others for the infringement ofletters patent No. 293,.
234, of February 12, 1884, to Charles H. Eggleston,for button-setting
instrument, and No. 312,987, of February 24,1885, to Edward O. Ely,
for an improvement in button-setting machines.

George L. Roberts & Bro., for complainant.
Chauncey Smith and William A. Macleod, for defendants.

COJ,T, J. The present hearing was had on motion for a preliminary
injunction. The suit is brought against the defendants upon two pat
ents, namely, No. 293,234, of February 12,1884, granted to Charles H.
Eggleston, for button-setting instrument, and No. 312,987, of February
24, 1885, granted Edward O. Ely for an improvement in button-setting
machines. The complainant is the owner of both patents. The inven
tions secured by these patents are specially well adapted for use in set
ting metallic staple fasteners, like those manufactured in large quanti
ties by the complainant. Eggleston describes his invention as relating
to that class of setting devices used in clinching metallic staples, or fast
eners, which engage with the eye of the button, and have prongs which
pass through the fabric, and are clinched on the side opposite the but
ton; the object of the invention being to produce a setting device which
can be used conveniently for setting and clinching an ordinary metallic
staple, and have the two prongs of the staple in a line at right angles
with the strain on the button. The instrument consists of three parts:
First. A guide to receive a two-pronged staple with attached button, and
to hold them in proper position while operated upon by the jaws. This
guide has a groove which incloses the outer sides of the staple-legs, a slot
which embraces the side of the button-eye between the staple and the
button, and a groove in its rear to give room for that portion of the but
ton-eye which extends behind the crown of the staple. Second. A jaw,
J, which is provided with suitable clinching dies for operating upon the
points of the staple under pressure, and towards and from which the
guide can be moved to admit the insertion of the material through which
the legs of the staple are to be driven. Third. A jaw, J', which serves
as a plunger or driver adapted to pass into and through the groove in
the guide which incloses the legs oBhe staple. Upon the acting face of
tbis driver there is 8 recess or slot which enables it to straddle the eye
of the button during the operation of setting the· staple, and the driver
consequently acts upo~ the crown of the staple without interference from
the eye of the button. The single claim of the patent is as follows:

"In a button-setting instrument the guide, G, provided with slot, 1:, and
groove, t, placed between and in combination with the jaws, J J', the groove,
t, and the slot, i, being so placed with reference to each other that the groove
will receive the staple and the slot, i, the eye of the button, substantially as
described." .

The specification also states that the setting device mny be constructed
to be operated by any suitable power. The button-setting machine of
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the defendants is constructed substantially in accordance with letters pat
ent No. 371 ,632, granted to Ira J. Sannders. In this machine there is
at the top a button and staple reservoir, provided with many channels,
each holding an upright row of buttons, with staples inserted in the eyes
thereof. This reservoir can be partially revolved by hand, so that one
of the channels will communicate with a single channel on a lower level,
and the buttons and staples will fall by gravity from one of the channels
into this single lower channel. The lower channel is cut away at the
rear, not far from its lower end, so that a driver can be introduced into
the channel to drive a staple, and then be removed from the channel.
This driver, in its acting part, is shaped substantially like the Eggleston
driver, and when driving the staple it moves in a right line towards the
anvil and through the guide, the guide in this machine being the lower
end of the single channel in which the driver moves. This guide is con
structed like the Eggleston guide, it being a rectangular tube to receive a
staple carrying a button, and with a slot in its face to receive the shank
of the button. An anvil is secured below the lower end of the guide
against which the staple is clinched. The guide moves up and down
with reference to the anvil so as to permit the insertion and the with
drawal of the fabric. I have no doubt that the defendants' machine
contains the invention set forth in the claim of the Eggleston patent.

It is strongly urged, however, by the defendants that, in view of prior
structures, the Eggleston device was not patentable. No prior machine
is referred to which contains the invention of Eggleston, but prior pat
ents and machines are introduced which show general features of con
struction which approach the Eggleston machine, and it is contended
that these anticipate or limit the Eggleston invention. In dealing with
the prior state of the art as affecting the Eggleston patent it must always
be borne in mind that the Eggleston device is not merely a tool for in
serting and clinching staples, but for inserting and clinching staples with
a button attached. The prior devices, referred to as an anticipation of
Eggleston's, are, as a class, machines for inserting and clinching staples,
and they will not set staples with buttons attached, at least not without
changes in construction, and then in a crude and imperfect manner.
Now that Eggleston has pointed out the way, it may seem comparatively
easy to alter a staple-setting tool made after t~le McGill patents, or after
the Heyl patent, into a tool for setting a button; but this is not su'ffi
eient to overthl"JIV the Eggleston patent. To set a staple with a button
hanging loosely upon it, and to set a staple simply, or one having a fixed
projection like a horseshoe attached to it, are quite different problems.
In the comtruction of his guide with its traverse slot for holding the eye
of the button in connection with his driver and anvil, Eggleston solved
this problem, and it proved to be so important that the defendants seem
to be obliged to incorporate his invention into their improved machine
in order to have it practically operative. I do not feel called upon in
this opinion to critically compare the Eggleston device with each of the
many prior devices introduced in evidence by the defendants. The last
expert called by defendants appears to rely mainly on the :McGill pat-
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ents as an anticipation of th!e Eggleston invention. The McGill patent
of October 28, 1879., No. 220,932, is for a staple-setting implement. It
shows two jaws in ,the form of It pair of pliers and a supplemental jaw.
This supplemental jaw, or staple-holding case, has grooves which support
the staple-legs, and an opening which is to receive the horseshoe made
in Ohe piece with the staple, but it has no slot whose edges center the
button-eye in the staple as in Eggleston's. The pliers of McGill wi1lnot
hold the button-eye in the proper place on the staple, the acting face of
the driver has no slot in it to receive the button-eye, and the driver
and anvil are so shaped and constructed that the button would be smashed
before the staple could be driven or clinched. In McGill patent No. 220,
933, also dated October 28, 1879, the specification states that a staple
provided with almost any shape of head may be inserted with this de
vice by using in it plungers with faces correspondingly shaped, provided'
that the bottom of the plunger-feathers will always rest on the shoulders
of the shanks of the staple. 'The Eggleston patent is not for the form of
the acting face of the driver, and it may be questioned whether this de
scription in the McGill patent would cover a driver whose face was con
structed to set a staple with a button attached, though it undoubtedly
covers drivers so shaped as to fit staples of various shapes. However
this may be, the Eggleston invention must be taken as a whole, and it
may be said that McGill never contemplated driving a staple with a but
ton strung upon its crown, and never had any idea of making a machine
that would perform that duty. With respect to the Eggleston patent I
think the complainant has made out a case which fairly entitles it to the
injunction asked for by this motion. '

We come next to the Ely patent. Ely states that his invention has
for its object to produce a machine wherein the buttons and staples
shall be automatically presented to a guide, or carrier, having a COni

bined driver and former co-operating therewith. The Ely patent has the
jaws and guide of the Eggleston paterit, but they are united in a machine,
and there is combined with them a race-way or channel-way, in which
a number of buttons or staples may he held, and which slide downward
by force of gravity. The channel in the Ely machine is represented as
stationary. Below it is a vertical guide, and thei'c is an opening be
tween the two through which the driver can enter to drive staples and be
withdrawn after a staple is driven. In the Ely nlachinethe guide is
funnel-shaped, widest at the top, and so narrow at the bottom that the
staple will not drop out, but must be forced out by the driver. Its rear
wall is inclined outward at the top to secure the legs of the staple, and
its sides are inclined inward as they descend, so alfto pinch the staple
legs towards each· other. In this machine a moveable guide receives the
legs of the staple from a stationary, inclined race-way, and guides them
into alignment with the path of the driver. In defendants' machine the
race, or channel-way, and the guide, are in the same line, (Jr, as. the
defendants say, the race and guide are the same. The driver has at
times a horizontal motion so as to enter the guide, and then a vertical
motion to drive the staple, and there is an opening in the back of the
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-channel-way to permit the driver to enter in order to descend into the
guide and to retreat after it has withdrawn from the guide. In the de
fendants' machine the guide is of the same bore throughout, but in or
der to prevent the staple from dropping out there is applied to the bot
tom of the guide an oscillating finger. I am not satisfied that the defend
.ants' macp~ne contains the invention of Ely. The complainant bases its
charge ofInfringement mainly on claims 3 and 6 of the patent. These
-claims inc1ud€as elements of their combinatio~s the guide and race-way.
It seems to me that the guide and race-way of the defendants' machine
are different from ,the guide and race-way of Ely, and I do not feel war
ranted on this motion for' an injunction in giving such a broad construc
tion to the Ely patent as wo~ld embrace the machine of the defendants.

An injunctionis granted as to the Eggleston patent in suit and refused
.as to theEly)ate~t.

IRESON V. PIERCE.

(Oircuit Oourt, D. Massacltuselts. August 24, 1889.)

1 PATENTS FOR INVENTIONS-INFRINGEMENT.
The first claim in letters patent No. 352,548, dated November 16, 1886, and

granted to .John and James Lee for improvement in leather belting, so that it
would conform to the crowning of tbe pulleys on which it ran. was for a link
belting provided with joints both in the direction of its length and transverse
of its-length. The second claim was for a link belting composed of a series
of two or more narrow ribbons of linked belting, united together from side
to side at even distances by flexible joints, Held that, as the English pa~ent

to Howe of December 3, 1884, was for a leather belt of sections. having strips
composing it, secured by pins, the two sections united together by wide strips
forming a hinge, the pins and washers of which could be applied to link belts
as well as strips of leather, the first claim of the Lee patent was too broad,
and their patent should be limited to the second claim.

-2. SAME.
A belt made under letters patent granted to C. A. Schieren, March 1. 1887,

taking the flexible joint of the Lee patent and cutting it in two parts, and
arranging it so that the bend of each joint is in an opposite direction from
the adjoining one, while in the Lee patent the bend of all the joints is in the
same direction, is an infringement of the Lee patent.

3. SAME.
A belt made under the -Schieren patent, whose hinges are links like those

composing the rest of the belt. riveted at their opposite ends to opposite
strips of the belt, but which do not connect the two pins in the opposing
strips, which are in the same straight line across the belt, does not infringe
the Lee patent.

4. SAME-PUBLICATION.
Under Rev. St. U. S. §§ 4886, 4920, 4923, the only evidence that can be used

in proof of a foreign invention for any purpose is that derived from a patent
or printed publication. The Howe patent was enrolled December 3, 1884.
The provisional specification of the Lee English patent was dated August 30.
1884, and the enrollment of the complete specification was dated April 28,
1885. Held that. there being- no evidence when the provisional specification
of the Lee patent took effect as a printed publication, the patent did not exist
as a patent for uses under the above sections until the enrollment. of the com·
plete specifications, and was antedated by the Howe patent.
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In Equity. Billto restraiilirifr~ngemel1t'ofpatent.
Clarke&: Raymond, for complainant. . ,
J.H. .Lange, for defendant. '

COLT, J. This suit is brought for infringement of letters patent No.
35~,548, dated November 16, 1886, and granted to John alld James
Lee, for an improvement in machine belting. ,The object of the inven
tion is the mannfactllreqf leather link belting; which will conform to
the crowning of the pulleys on which it is run. This is done by divid
ing the width of the belt into two sections, and introducing flexible
joints of leather or metal between the sections. These sections are com
posed of links of leather, each pair of links projecting in one direction,
holding between them a link projecting in the other direction, and
through the holes in the links is passed a pin of metal with ahead at one
end, and the other end provided with a washer on which the pin is riveted.
The first claim is for a link belting provided with joints both in the direc
tion of its length and transverse of its length, and the second claim is for
a link belting composed of a series of two or more comparatively narrow
ribbons of linked belting, united together from side to side, at even dis
tances apart, by flexible joints. Belts of this class, in order to accom
modate themselves to the crowning of the pulley, must have a certain de
gree of transverse flexibility. l'here existed prior to the Lee patent link
belts in severalforms. The characteristics of these belts were-First, that
all of them were composed of strips of leather of greater or less length set
side by side, so that the edges of the leather ran upon the pulley; second,
that these strips were secured together by pins or rivets passing crosswise
of the belt from side to side, the en<;ls of the rivets being secured by washers
and rivet-heads. These belts had .little or no crosswise pliability, and
would not accommodate themselves to the surface of crowned pulleys.
In the patent granted to O. M. Roullier in 1862, and in the English pat
ent granted to John Tullis in 1880, are found various forms of these
leather-edge belts. In the English vatent to George Howe, of December
3, 1884, there is described a leather belt made of two sections, each sec
tion having the strips composing it secured to each other by pins, and
the two sections united together by wide strips which form a hinge when
riveted together. Howe, in his specification, says:

"Where this improver! bPlt runs on' the pUlleys the wide strips are upon the
crown or greatest diameter of a pulley. and form a hinge,. whereby. the two
series of stl'ips or side portions of the belt are connected together, thus allow
ing a certain amount of play, and preventing the bending and breaking of the
pins by the covered surface of the pulley."

Howe further says in his specification:
"The pins. c, and washers. d. may be advanta~eonsly applied to other belts

of sOlllewllat similar construction,-sllch as link belts."

It appears, therefoff' , th~~ at the time of the Lee invention leather
belts 00mposed of links riveted together were old; that belts composed
of strips of leather riveted together, 'and made into two ribbons or sec
tions united together by a wide strip of leather, which formed a hinge,



IRESON V. PH;RCE. 797

were old; and also that Howe states iqbis patent that his pins and
washers Inay be applied to lilik belts. as well as to his strips of leather.
Such being the prior state of the art, it 8eems to me that, the Lees are
not entitlel1 to their br<,Jadfirst claim of a link belting provided WIth
joints both in the direction',ofits length and transverse its lerigtb,but
that their patent should be limited to the second claim, or to th(Jir im
proved .form of hinge as applied to linked belting. With this, limita
tion, I am of opinion that the Lee patent describes a patentable iniprove
:ment over anything which existed before, and that the second claim of
the patelit is valid.

The defendant is charged with making two forms of belt which infringe
the Lee patent. The first form is made under the patent granted to C.
A. Schieren, March 1, 1887. It is admitted that, if both the claims of
the Lee patent are good, this belt contains the invention therein de
scribed; and, limiting the Lee patent to the second claims, I still think
this belt infringes the Lee patent. Schieren merely takes the flexible
joint of Lee and cuts it into two parts, and so arranges those parts that
the bend of each joint is in an opposite direction from the adjoining one,
while Lee bends all the joints in the same direction.

The main controversy in this case is over Schieren belt No.2, made
by the defendant, and here it seems to me there is a radical departure
from the Lee str,ucture. "This form of belt has not the V-shaped hinges
of Lee, and it IS not connected in a straight line by means of hinges and
pins across the belt as a whole. The Schieren hinges are links like those
which compose the remainder of the belt, and these links are riveted at
their opposite ends to opposite strips of the belt; but they do not con
nect the two pins in the opposing strips, which are in the same straight
line across the belt. In construction and result the Schieren link is a
departure from the Lee hinge, and in my opinion it does not contain the
Lee invention, and therefore does not infringe the Lee patent.

It is urged in behalf of complainant that the Howe patent is not prior
in date to the Lee invention, by reason of the fact that the patent must
take effect as of the date of the enrollment of the complete specification,
which was December 3, 1884, whereas the provisional specification of
the Lee English patent bears date August 30, 1884, and that, therefore,
the Lees are entitled to rely, in this case, upon the date of the provisional
specification as evidence of the date of their invention. The defendant,
on the other hand, contends that the earliest date upon which the com
plainant can rely as showing invention in the Lees is the date of the en
rollment of the complete specification of the Lee English patent, namely,
April 28,1885, and that the date of the Lee provisional specificD,tion can
have no bearing in this case in determining the date of the Lee invention.
I do not think the Lee provisional specification can be used as a printed
publication as of a date prior to the enrollment of the complete specifi
cation. No testimony has been submitted indicating when the provis
ional specification took date as a printed pUblication, and, in the absence
of such testimony, the date of the provisional specification as a printed
publication is unknown, and cannot be relied upon in this case. Sey-
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~ur v. McCormick, 19,~ow;; 9?, lO?; E.l~b~~ v:P~v~mcnt?o., 97 y.
8.126; Cobt~r.n v. Schrbeder~'lrFed~ Rep: 425.. The InventIon WhICh
f~rms the subject-matterof the Lee patent iil suit is Ii foreign one. This
is clear from the 'Lee English patent in evidence,'andother proofs in
this case~ Under sections 4886,'4920, 4923,Rev. st.; the only evidence
that,' can be UElcd in proof ofa foreign invention for any purpose is that
comilll:'; through, the channel of a patent or printed publication. It h,1s
been repeatedly held' that 'an English patent does 'not exist as a patent
for uses, under the sections of the ;Revised Statutes above referred to,
until the enrollment or senUng' of the complete sp'ecifications, at which
time the English patent becomes open to the public,. Smith v. Goodyear,
93 U. S. 486,498;' Bliss v. Merrill, 33 Fed. Rep. 39; Howe v. Morton,
1 Fish. Pat. Cas. 586,595; Brooks v. Norcross, 2 Fish. Pat. Cas. 661;
Manufacturing Co. v; Ra11road'Co.. 26 Fed. Rep; 522'; Elizabeth v. Pave
ment Co., 97 'D.'S. 1~6, 131; Schoe'rken v. Swijt,ete., Co., 19 Blatchi. 209,
7 Fed. Rep. 469; Coburn v. Schroeder, 11 Fed. Rep. 425. A decree may'
be,drawn for complainant in accordance with this opinion. .' ,
, " I, .

JOLIET MANUF'd Co.v. KEYSTONE MANUF'G Co. et aE.

(Oircuit Oourt, N. D. Illinois. July 22, 1889.)

f. PATENTS FOR INVENT!ONS-INFRINClEMENT.
Complainant's patent, No. 188,263, issued March 13. 1877, to Andrew H.

Shriffier. for an 'improvement in "orn-shelling machines." the distinctive
feature of which is a contrivance for the deliverv of the corn in a horizontal
direction from the elevator:tothe shelling mechanism. is not infrin~ed by a
feeding contrivance which delivers the corn immediately from the elevator
to the shelling mecklism, both machines employing an endless apron to de
liver the corn. '

2. SAME~NoVELTY.

A leg or brace attached to the lower end of the elevator and frame of the
machine, to regulate theheight of the elevator, is not patentable, for want of
novelty

In Equity. Bill for injunction.
Mnnday, Evarts &- Adcock, for complainant.
John G. Manahan, for defendants.

BI.ODGETT, J. This is a bill for an injunction and accounting by rea
son of the alleged infringement of letters patent 188,263, granted March
13, 1877, to Andrew H. Shriffier, for an "Improvement in corn-shell
ing machines," and which has been duly assigned to complainant. The
.complainant's machine, in its working parts and their arrangement. is
:substantially like the mac4ines covered by the patents of August, 1861,
.and May, 1866, to Augustus Adams, and of October 15,1872, to Henry
A. Adams, except that in the complainant's machine the gravity chute
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by which th~ corn is carried from the end of the elevator into the shell-
ing device is dispensed with, and with the further exception that in
complainant's ,machine the shaft of the shelling-wheel, K, is slightly
raised, so that the shaft of the shelling-wheel is nearly on a line with the
shafts of the beater-shaft, D, the beveled runners, H, and picker-wheels,
F. Shriffier does not claim to have added anything new to the Adams
machines, before mentioned, or to have changed them in any particular,
except by leaving out the gravity chute, and slightly changing the relations
of the picker-wheels and beVE';jled runners to the shelling-wheel. The
distinctive feature of the Shriffier machine is what he terms the "hori
zontal feedj" that is to say, the corn is delivered from the elevator di
rectly over the beater-shaft, which he places below the line of travel of
the corn, instead of above it, as Adams placed it in his chute, and from
the beater-shaft the corn is carried horizontally, or nearly so, along the
moving surfaces of the picker-wheels, F, and beveled runners, G, into
the shelling device, consisting of the rag-irons, J, and shelling-wheel, K.
This special characteristic of the complainant's machine is described in
the specification as follows:

"It will be noticed that the path of the ear from the ;evator delivery to the
shelling-wheel is nearly a straight horizontal line, and it may be made quite
so, if desired. At no point does the ear fall rapidly by its own weight. nor is
the gravity of the ear at any point relied upon to-carry it forward solely, but
all of the time, and at all points, it is carried forward by t.he moving surfaces
of the several wheels, beaters, etc., which, for this purpose, are so arranged
that the path of the corn shall 1>e horizontal, or nearly so. This arrangement
prevents the a1>rupt change of direction at the elevator deli very which is usual
in machines of tlJis class, and which, by causing the ear to tip at the rear end
and enter the throat in a Vibrating manner, is productive of a great deal of
trouble someti~11es, which is entirely obviated by the present arrangement.
By the present arrangement, also, the corn is caused to proceed in a regular
lind even manner, being fed along smoothly, instead of falling rapidly, and
then being thrown violently forward, as has be"n customary."

In other words, Shriffier changed the Adams machines by dispensing
with the gravity chute, locating the beater-shaft under instead of over
the stream of ears of corn as they were delivered from the end of the 1'1
evalor, and, as I said, slightly raising the shaft of the shelling-wheel, so·
that it may be more nearly in a horizontal line with the shafts of the
wheels intermediate between the beater and the shelling device. These
characteristics of the complainant's machine are covered, or claim to be
covered, by the first, second, third, and fourth claims, which are:

"(1) The combination, with the shelling-wheel in a corn-sheller, of the feed
ing wheel or wheels, and beater or beaters, arranged snbstantially as speci
fied, so that the path of the corn shall be horizontal, or substantially so,
from the delivery end of the elevator to the sheller-wheel. (2) The corn
sheller in which the path of the corn from the delivery end of the elevator to'
the sheller-wheel is horizontal, or SUbstantially so, along the moving surfaces
of wheels, beaters, or other like contrivances for urging it along, substan
tially as specified. (3) A corn-sheller prOVided with a horizontal, or substan
tially horizontal, feed, continuing from and inclUding the delivery end of
the elevator, SUbstantially asspecified. (4) The combination witij the corn
sheller having a horizontal, or substantially horizontal, feed, of an elevator-



800 FEDERAL REPORTER, vol. 39.

for bringing the corn up to the feed, having its delivery end uponalevel,
or substanLally upon a level, with the feed mechanism, substantiaHy as speci
fied."

The patent also covers a device for .regulating the pitch or inclination
of the elevator by means of legs, which are fastened to the lower end,
or near the lower end, of the elevator, and carried from there to the frame
of the machine, to which they are fastened by pins or bolts, and by chang
ing the length of these legs, by means of a succession of pin or bolt holes,
the height or pitch of the elevator can be changed; and this feature is
covered by the fifth, sixth, and seventh claims of the patent, which de
fendants are charged with infringing.

Defendants by their answer deny (1) the validity of the Shriffier pat
ent, on the ground that he has made no material change in the Adams
machines which involved invention; (2) that they do not infringe; (3)
that the device for regulating the pitch of the elevator is old, and not
patentable for want of novelty.

Defendants manufacture and sell a corn-sheller which is constructed
substantially in accordance with certain patents granted to Harvey
Packer, since the date of complainant's patent. DefendantR' machine
is unlike the complainant's machine in its shelling mechanism, and it
also differs from complainantis machine, in the fact that the corn is de
livered from the delivery end of the elevator directly into the shelling
mechanism, instead of being carried horizontally over the beater, picker
wheels, and beveled runners, under the rag-irons, and against the shell'
ing-wheel. The stream of ears of corn, as they leave the delivery end
of the defendants' elevator, fall diagonally downward into the shelling
mechanism, their fall and direction being, to some extent, secured by
the beaters located upon the beater-shaft directly over th~ delivery end
of the elevator, which is the throat of the machine. It will be noticed
that the first claim of the Shriffier patent is for the "combination, with
the shelling-wheel, of the feeding wheel or wheels, and beater or beaters,
arranged substantially as specified;" and a recurrence to the specifica
tions shows that Shriffier has placed a beater-shaft immediately at and
below the delivery end of the elevator, so that the corn, on leaving the
elevator, is taken by this beater-shaft, and carried over the moving sur
face of the heater, onto the moving surface of the picker-wheel, F, and
from thence to the beveled runner, G, whence it is delivered under the
rag-irons to the shelling-wheel; and, as I construe this first claim, it is
for the combination with the shelling-wheel of this beater, picker-wheels,
aud beveled runners, whereby the corn is to be carried in a horizontal
position into engagement with the shelling device. The defendants' ma
chine, as I have' already said, has none of these intermediate moving
surfaces interposed between the delivery end of the elevator and the shell
ing device, but the corn is pitched, so to speak, directly from the delivery
end of the elevator into the shelling .mechanism, hesitating or over-riding
ears being accelerated and forced into the shelling mechanism by means
of the beater-shaft over the delivery end of the elevator.

The seco.nd, third, and fourth claims of the complainant's patent are
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lmt a reiteration of the first claim, and what I have said with regard to
the first claim applies with equal, if not more, force to the sub~equent

claims which cover the horizontal feed feature. In view of these consid
erations, therefore, it seems very clear to me that the defendants do not
infringe the complainant's patent. Defendants do not have in their ma
chine a forcing horizontal feed such as is specifically described and pro
vided for in the complainant's patent, and covered by these first four
claims, but, as I have already said, the defendants' feed is direct from
the delivery end of the elevator into the shelling mechanism, partly by
gravity, and partly by the action of the beaters over the delivery end of
the elevator, and the corn in the defendant's machine is not carried for
ward to the shelling mechanism by the moving surfaces of the several
wheels, beaters, etc., as called for and provided for in the complainant's
patent. The defendants' shelling device being substantially new, so far
as the proof shows, and different from those employed by Shriffier, and
elevators for delivermg the corn to the shelling mechanism being old,
as shown in the proof, (Kauffman patent of August, 1873, and the Adams
machines above referred to,) and complainant saying in the specifica
tions of his patent, "the corn is fed to the machine, as usual, by an end
less apron or elevator," I can see no reason why the defendants were not
at liberty to use the endless apron or elevator, which they employ to de
liver the corn directly into the shelling mechanism, in the manner shown
;.~1 the Packer patents. I am therefore of opinion that the defendants
do not infringe the first four claims of the patent, as charged.

In regard to the alleged infringement of the fifth, sixth, and seventh
claims, which simply cover the feature of adjustability as to pitch or in
cline of the elevator, I think it extremely doubtful, from an inspection
of the defendants' full-sized working machine, which is an exhibit in
this case, whether the defendants have this feature of adjustability of
pitch which is covered by these claims in the complainant's patent; but,
of the feature of adjustability by llleans of a leg or brace attached to the
lower end of the elevator and the frame of the machine, it is enough to
say that these devices were old. and used in the patent of Gray of Au
gust, 1870, for a hay-loader, where the same device is applied to change
the incline of thfJ hay elevator as is applied in complainant's patent to
change the incline of the corn elevator, but I do not think it necessary
to go even into the older art to meet the question, as far as these clairns
of changing the incline are concerned, in any elevator working with a
corn-sheller, or a straw-cutter, or a threshing-machine, or a hay-loader,
by means of which the article to be operated is brought to the operat
ing device. If it becomes necessary to change the incline of such ele
vator, it could be readily done by propping it up in any of the mechan
ical ways WhICh are known to a mechanic, and the method adopted by
Shriffier, and covered by these claims of his patent, is obviously old in
its application to hay-loader elevators, and anyone had the right to ap
ply it to the elevator of a corn-sheller. I am therefore of opinion that
the defendants do not infringe the complainant's patent, and the bill is
dismissed for want of equity.

v.39F.no.14-51
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HURLBURT et al. v. CARTER & CO., Limited.

(Oircuit Oourt, No D. New York. September 14, 1889.)

PATENTS-INFRINGEMENT-PRELIMINARY INJUNCTION.
On bill for. infringement of It patent, it appeared that the patent had never

been adjudicated, and that many infringing devices existed. An averment
in the moving papers that the patent had been recognized by the public was
Dot supported by facts. The defense involved the validity of two patents.
Defendant had invested large sums in business, with the knowledge of com
plainants, who were guilty of laches in asserting their rights. Defendant was
amply responsible, nnd it appeared wonld suffer greater injnry from a pre·
liminary injunction than complainants would if it were refused. He'd, that a
preliminary injunctio·n would not be granted, even though defendant did not
cast serions doubt on the validity of complainants' patent.

In Equity. On motion for a preliminary injunction.
Bill by Charles A. Hurlburt and others against Carter & Company,

Limited, to restrain an alleged infringement of a patent.
Wells W. Leggett, for complainants.
W. Caryl Ely, for defendant.

COXE, J. The complainants' patent, No. 288,048, was granted to
John H. Frink, November 6, 1883, for fln improvement in duplicate
sales-slips. The patent has never been adjudicated. There is no proof
of acquiescence. True, a general statement that the patent has been
recognized and respected by the public appears in one of the affidavits,
but it is unsupported by facts. Names, places, and figures are want
ing. An indefinite averment of this character avails but little, especially
when it also appears by the moving papers that infringing devices in
large numbers have been openly sold and used since January, 1887, in
the complainants' own city.

The defendant insists that its copying-books are manufactured under
a reissued patent owned by it, and that the complainants' patent is in
validated by a prior patent granted to John R. Carter. These defenses
necessarily involve a careful analysis of the patents referred to, and a
determination as to the validity of the reissue. Although they do not,
as now presented, offer a formidable barrier to the complainants' recov
ery, yet, in the light of the final hearing, they may, perhaps, assume a
different aspect.

It is strenuously asserteo, and not satisfactorily denied, that the de
fendant has invested large sums inltsbusinesswith the knowledge of
the complainants, and that the latter have been guilty of inexcusable
laches in asserting and maintaining their rights. The defendant is am
ply responsible, and will suffer greater injnry if the injunction is granted
than the complainants will if it is withheld. The cause is one which,
if due diligence is used, can be prepared for argument at the next term
of the court.

In these circumstances, even though it be conceded that the defend
ant has not succeeded in casting serious doubt upon the validity of the
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complainants~patent, it would seem that the safer and wiser course will
be not to permit this severe and arbitrary writ to issue at the present
time. Fish v. Sewing-Machine Co., 12 Fed. Rep.495; B?'own v. Hinkley,
6 Fish. Pat. Cas. 370; Hockholzer v. Eager, 2 Sawy. 363; Spri'ng v. Stw~
ing-Machine Co., 4 Ban. &A. 427; Keyes v. Smelting Co., 31 Fed. Rep.
560; Kittle v. HaU, 29 Fed. Rep. 508, and cases cited on page 511. The
complainants are at liberty to move, upon proper proof, for a bond, and,
if the final hearing is unreasonably delayed by the defendant, this mo
tion may be renewed.

CONSOLIDATED ROLLER-MILL CO. '1). Comms.

(Circuit Court, E. D. llfic7tigan. July 22, 188{l.)

PATEKTS FOR IKVEKTIONs-INJUNCTION-SUSPENSIOX OF WRIT.
After an adjudication upon the merits in a patent case. an injunction will

not be suspended unless public interests are involved. or the issuing of the
writ will involve the stoppage of a manufactory in the operation of which a
large number of persons are interested. Hence. where the defendant used
but one machine. and the evidence tended to show that the patented device
might be taken out of such machine without great expense or long continued
stoppage, it was held that the injunction ought not to be stayed.

(Syllabus by tlte Court.)

In Equity. On motion to stay injunction.
Plaintiff obtained against the defendant the usual decree in patent

cases for an injunction ngainst further infringement, and a reference to a
master to compute danwges. Defendant moved to stay the issuing of
the injunction upon the ground that plaintiff was not a manufacturer,
but derived its profits from selling or licensing its machine, and that the
damages to defendant by stopping his mill would be out of all proportion
to the amount of plaintiff's license, or to any damages that would be oc
casioned to it by defendant's continued use of machines.

R. Mason, for plaintiff.
Parkinson & Parkinson, for the motion.

BROWN, J. We are asked by this motion to determine whether after an
adjudication adverse to the defendant upon the merits of a patent case we
ought to stay the issue of an injunction until final decree. So far as
preliminary injunctions are concerned, it is entirely well settled that
while the patent may be adjudged valid and the defendant an infringer
the award of an injunction is purely a matter of discretion, and courts
are constantly in the habit of withholding it upon such terms, as to the
giving of a bond and the like, as may seem just and equitable, having
regard to the comparative injury that will result to the parties by grant
ing or withholding it. Parker v. Sears, 1 Fish. Pat. Cas. 94; Howe v.
MOI'ton, ld. 586; Morris v. Manufacturing Co., 3 Fish. Pat. Cas. 67; Tracy
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v. %rrey; 2 Bllitchf. 275; Potter v. Whitney, 1 Low. 87; Hoe v. Advertise'!'
Corp., 14 Fed. Rep. 914; Forbush v. Bradford, 1 Fish. Pat. Cas. 317.

After an adjudication upon the merits, the case becomes somewhat
complicated by the provisions of the constitution and statutes which se
cure to the inventor "the exclusive right to his discovery." If this right
be "exclusive," it is difficult to see how the court can limit or impair it
by requiring the patentee to accept anything less than the complete mo
nopoly which the law awards him. While he may not be a manufact
urer himself, and may derive his sale profit from licensing others to use
his device, still such licenses are entirely voluntary upon his part, are
completely within his own control, and the courts have, strictly speaking,
no power to demand of him that he shall license the defendant to use his
machine, as they are enabled to do indirectly by refusing an injunction
upon requiring a bond to pay the amount of the license or such damages
as he may have suffered by defendant's use of his machines. If this,
then, were a final decree, we should have no hesitation in denying this
moti011 to stay the injunction, unless immediate notice were given of an
appeal, when the provisions of the ninety-third rule would attach, and
the staying of an injunction would become a matter of discretion, to be
determined by the facts of each particular case.

It has undoubtedly been the practice in a few of the circuits to stay
an injunction in certain cases where an appeal is contemplated, and de
fendant would be irreparably injured; and where public interests are in
volved, and the people are likely to be injured by denying them the use
of plaintiff's machine, there can be no question as to the propriety of such
action. Bliss' City of Brooldyn, 4 Fish. Pat. Cas. 597; McElroy v. Kan
sas City, 21 Fed. J{ep. 257; Ballard v. City of Pittsbnrgh, 12 Fed. Rep. 783.

A reference to some of the leadin~ cases will show under what circum
stances it has been the practice of the courts in these circuits to suspend
an injullction after an adjudication upon the merits. In Barnard v.
Gibson, 7 Hm 650 the supreme court indicated that the injunction
ought to be suspended where defendant had invested many thousand
dollars in machinery which, by such a procedure, became useless, and
their right to run the machines would expire in the course of a few
months. The court remarked that unless the defendants were in doubt
ful circumstances, and could not give bond to respond in damages, should
the right of the plaintiff be finally established, they supposed the in
junction would be suspended. In Sande-(s v. Logan, 2 Fish. Pat Cas.
167, lVIr. Justice GRIER held that neither an injunction nor an account
ing were necessary or proper, because the only injury to the plaintiff's
rights consisted not in using his invention. but in failure to pay the price
of the license. The learned judge uses strong language in this connec
tion, and the opinion undoubtedly lends considerable support to the de
fendant's position in this case. In Ral~e Co, v. Marsh, 6 Fish. Pat. Cas.
387, Judge McKENNAN, of the third circuit, withheld an injunction
upon filing a bond, upon the ground that the plaintiff, not being a man
ufacturer, would be adequately protected by the payment of a just com
pensation for the use of his invention; and the defendants had an exten-
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sive establishment, and a large capital invested in it for the manufacture
of machines, and seemed to have conducted their business under the
impression that it was no invasion of the rights of others. "A sudden
stoppage of it would be disastrous to them, and would not benefit the
plaintiff." In its facts the case is readily distinguishable from tht one
under consideration. In the same circuit, in McCrary v. Canal Co., 5
Fed. Rep. 367, an injunction was denied without discussion, upon the
ground that much greater injury to the respondent than benefit to the
complainant would result from it. \Ve think these three cases may be
regarded as establishing a rule in the third circuit somewhat at variance
with those existing in most of the others. In Hoe v. Knap, 27 Fed.
Rep. 204, Judge BLODGETT denied an llljunction, after entering an in
terlocutory decree. npon the ground that the owner of the patent had not,
after a reasonable time, put it into use, holding as matter of law that a
patentee is· bound either to use the patent himself, or allow others to use
it on reasonable or equitable terms. I find myself unable to concur in
this view. A man has ~ right to deal as he chooses with his own. I
know of no reason why a patentee is bound to make use of his own in
ventions, or to license others to use them, any more than the owner of
a manufacturing establishment is bound to run it for the benefit of his
neighbars or employes. As observed in the earlier portion of this opin
ion, the question of licensing another to use an invention is one which
the patentee alone has the right to answer; and courts cannot lawfully
compel him to make use of his invention, or to p~rmit others to use it
against his will.

We will now proceed to examine the authorities in the other circuits.
In Howe v. Newton, 2 Fish. Pat. Cas. 531, Judge LOWELL, of the first
circuit, held that the fact that plaintiff granted licenses, and that defend
ant was not a maker and vendor, but only a user, was, independently of
the fact that the maker had not been sued, a circnmstance to be taken
into account; "but it has not been considered sufficient reason in this
circuit to refuse the writ, excepting in combination with other circurn
st:mces, either of doubt as to title, or of hardship in the operation of
the injunction." The defendant was restrained from using one boot-tree.
It is but just to say that it appeared that no special damage would re
sult to defendant by enjoining the machine. The case is not unlike the
one under consideration. In Pouix v. Mack, 3 Fish. Pat. Cas. 428, Mr.
Justice SWAYNE observed tbat when a patentee obtains a decree settling
the right to an injunction, the practice in all the circuits, as he had
understood, was to make the injunction a part of the decree. "That is
the right of the party unquestionably, unless there be shown SOllle spe
cial grounds of peculiar hardshi p to the defendant. * * * There
may be circumstances which woul(l render that action proper, but I
should not be willing to establish such a rule as general." " Again, too,
as within my own knowledge, the practice in all the other courts is ad
verse from that now sought to be established, and I should be reluctant
to strike out a new course." The court found no special hardship in the
ease, and ordered an injunction. See, also, Whitney v. Jllowry, Id. 175.
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In Chemical WOl'ksv. Hecker, 11 O. G. 330, Judge NIXON, of New Jersey,
refused to assent to the proposition that it had become the established
practice in his circuit to stay injunctions until the coming in of the
master's report.

"No special practice," says he, "has ever prevailed in this circuit; although
sporadic instances may be found where the court has very properly listened
to and heeded such applications.. On the other hand, the qrc:linary practice is
for an injunction, as a matte.r of course, to follow a decree in favor of the
complainant on the merits, unless the defendant is able to show the court such
facts and circn mstances existing in the case as make it manifest that the equi
ties between the parties demand the withholding of the injunction until after
an accounting has been had."

In Brown v. Deere, 6 Fed. Rep. 487, the question has been discussed
at length by Judge TREAT, and the motion to suspend the injunction
was overruled, although, before the hearing, defendants had entered into
a large number of contracts to furnish their machines to agriculturalists
in several states, and there was no adequate time for them to reconstruct
them so as to avoid the infringement without disappointing their cus
tomers, and fastening large damages upon themselves for non-fulfillment
of their contracts. The opinion is a very valuable and instructive one,
and the question appears to have been funy considered by the court.
In Munsonv. Mayor, etc., 19 Fed. Rep. 313, Judge WHEELER held, on a
motion to suspend an injunction during the pendency of an appeal from
a final decree, that it should not be suspended unless some extraordinary
cause were shown to exist outside the rights of the parties established by
the decree. The defendant in this case was the city of New York, and
the patented device was a register to preserve for safety and convenience
of reference paid bonds and coupons. The learned judge held that the
interests of the public were not such as required protection by staying
the injunction.

There is no case in the supreme court which throws much light upon
this question, although in Birdsell v. Shaliol, 112 U. S. 485, 5 Sup. Ct.
Rep. 244, it is held that an infringer does not, by paying damages for
making and using a machine in infringement of a patent, acquire any
right himself to the future use of the machine. "On the contrary," says
the court, "he may, in addition to the payment of damages for past in
fringement, be restrained by injunction from further use, and, when the
whole machine is an infringement of the patent, be ordered to deliver it
up to be destroyed." In Penn v. Bibby, L. R. 3 Eq. 308, the vice-chan
cellor observed:

"The patent is a continuing patent, and I do not see why the article should
not be followed in every man's hand until the infringement is got rid of. So
long as the article is used, there is continuing damage." "As to the royal
ties, I cannot compel the plaintiff to accept the same royalty from these de
fendants as he received from others. I cannot, in the decree, do le~s than ~i ve
the plaintiff his full right, and I cannot bargain for him what he may choose,
or may not choose to do."

The circ~lmstances relied upon in this case in support of the motion
are: That the plaintiff is not a manufacturer of these machines itself,
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but derives its sale profit from licensing others to use them. That the
defendant is not a manufacturer, but uses one of these machines in a se
ries of roller-mills; and that the issuing of this injunction would involve
the stoppage of the entire series, and a large expense to him in purchas
ing a new mill, or in so reconstructing this one as to avoid the use of
plaintiff's invention. The counter-affidavits, however, satisfy me that
his estimate of damages is greatly exaggerated, and that the change could
be made with but little expense or inconvenience, and without stopping
his establishment. It is inczedible that an accident, which is liable to
occur at any time, should involve the disastrous consequences set fort,.h
in the defendant's affidavits. We are willing, however, that he should
have 20 days to make the necessary changes. At the expiration of this
time, the usual injunction will issue, to stand until the final decree, after
which, if an appeal be taken, the propriety of continuing the injunction
under the ninety-third rule will be considered by the court. We do not
wish to be understood as denying the power of the court to stay an in
junction, even after final decree, and, if this writ involved the stoppage
of a manufactory, in the operation of which a large number of people
were interested, the question might be determined by different consid
erations. The motion is denied.

THE CITY OF CARLISI,E.

BASQUALL v. THE CITY OF CARJ.JSLE.

(Di8trict Court, n. Oregon. August 20, 1889.)

1. ADMIRALTy-JURISDICTION.
The UniLed States courts, as courts of admiralty, have jurisdiction of all

cases of admiralty cognizance when the thing or parties are within the reach
of their process, without reference to the nationality of either.

2. SEAMEN-PROTECTION-SICK:~ESS.
It is the right of a seaman injured in the service of a vessel to be cared for

at least to the end of the voyage, and nothing short of gross negligence or
willful misconduct, causing or concurring to cause the injury, will forfeit
such right.

3. SAME-LIEN }'OR INJVRIES.
A seaman injured in the service of a vessel has a lien on the same for the

damag-es he may sustain by reason of the neglect or misconduct of the officers
thereof, in caring for him while affected by such injury.

4. EVIDENCE-DocuJ\lENTAUy-LEX FORT.
The admissibility or competency of evidence in a legal proceeding pertains

to the remedy. and is governed by the lex fod, and therefore a clause in the
British shipping act of 1854. making certain entries in the official log-book
competent evidence in all courts, does not make them so in the courts of any
other country.

5. ADMIRALTy-PLEADlNG-JOINDER OF CAUSES.
The joinder of causes of suit not enumernted in admiralty rules 12 to 20. in

clusive, are not governed therehy. but by rule 46; and, where the facts in a
case estahlish a liability against the master and a lien on the ship for the same
claim, such liability and lien may be enforced in one libel.
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6. SEA.MEN~AMAGES FOR NEGLE,C'T.
On the facts found, held that the master and vessel are liable to the libelant

for damages for not caring for him after his injury as he was entitled to be,
and for the aggravati.on of his injury and suffering caused thereby.

(Syllabu8 by tlte Court.)

In Admiralty. Libel for damages for injuries sustai.ned, and neglect
and maltreatment thereafter.

Edwa?'d N. Deady, for libelant.
C. E. S. Wood and J. Ditchburn, for defendant.

P"~ADY, J. William Basquall, a minor, by his guardian, Frederick
V. Holman, brings this suit against the British bark City of Carlisle,
and her master, C. D. Moore, to recover $15,000 damages, for an injury
sustained by him on board said bark, and neglect and maltreatment
thereafter.

The charge in the libel is shortly this: In sending the main lower
topeail down on one occasion, the work was so carelessly and negligently
done as to cause the starboard clew-iron thereof to strike the libelant on
the head and fracture his skull; and thereafter the master failed to give
or procure for the libelant such medical aid and assistance as the case
required, and he "was able to give and render," and maltreated and
abused him.

The master admits, in his answer, that the libelant was injured as al
leged, but avers that the injury was not caused by allY negligence or
carelessness in lowering said sail. but by the fault and carelessness of
the libelant. He denies that he failed to give the libelant such medical
aid and attention as the case required, and he was able to give or render,
or that he maltreated him or abused him; and avers, in effect, that the
libelant was well cared for after said hurt.

Some 36 witnesses were examined,-22 by the libelant and 14 by the
defendant. Among these were 11 of the oflicers and crew of the bark,
and a number of experts who were called to testify whether or not the
sail was lowered in a seamanlike manner.

The evidence from the vessel is, of course, more or less contradictory.
Those of the crew who remain with the bark are called by the defendant,
while those who have left her are called by the libelant.

The master, mate, second mate, steward, and two apprentices, who
are in the last year of their service, testify for the vessel, while the cook,
saiJmaker and two apprentices, including the libelant, and a stowaway
boy, testify for the Iibelant.

In weighing this evidence, I am COI1 strained to believe that the mas
ter is not worthy of credit, and his testimony is of but little worth. The
mate, George Dodd, impressed me favorably as a man. But he has been
with his present employers, as man and boy, for a number of years, and
may reasonably expect employment from them, in the near future, as a

.master. Under these circumstances he is strongly tempted to make as
good a case as he can for the vessel, which I think he has done, without
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going so far as to tell a downright falsehood. But he does not always
remember when I think he might.

John A. Bebb is an apprentice in the service of the vessel's owners.
He has only eight months more to serve, when, if he remains with the
ship, he may be examined for a mate's certificate. I think he made up
his mind that he could not testify against the ship, and go home in her
with safety and comfort to himself. I am convinced that he gave alto
gether a different account of the matter to the libelant's attorney, when
he may not have thought that he would be called as a witness, from that
which he gave on the witness stand. It was indeed pitiful to see the
confusion and shame on the poor fellow's face as he tried to deny or ex
plain his former utterances.

Of the rest of the crew that remain with the bark, Harry Hart, the
second mate, Thomas ~oble, the steward, and George Eggert, an appren
tice, nothing 1110re need be said th:m this: that in giving their testimony
they probably did not forget that the master had it in his power to make
them very uncomfortable during the remainder of the voyage, which
circumstance ought not to be overlooked in estimating the value of their
evidence.

The libelant is largely interested in the result of the suit. Therefore
his testimony ought to be received with caution, if not distrust. But
he appears to be a simple, honest lad, and I seldom, if ever, heard one
in his walk in life, or any other, testify with more apparent candor and
artlessness than he did. The same may properly be said of the other
three boys who testified for him, Henry Carley, the stowaway, Will
iam J. Freer, an apprentice, and Lawrence Ainsworth, an apprentice left
in this port by a British vessel some months ago, and a former shipmate
of the libelant in a training vessel at Liverpool.

Estirnatir,g the evidence in the light of these suggestions, I find the
facts as follows:

(1) The libelant, a native of Dublin, whose parents reside at Stock
port, Cheshire, having served two years and four months in the training
ship Indefatigable, at Liverpool, was on September 22, 1888, at the age
of 16 years, with the consent of the officers of said ship, voluntarily ap
prenticed to Peter Iredell & Sons, of Liverpool, for the term of four years,
to learn the business of a seaman, and thereupon he was duly shipped
on the bark City of Carlisle, a vessel of 204 feet in length and 37 feet
beam, then and now owned by said Iredell & Sons, to serve thereon
as such apprentice on a voyage from Liverpool to Portland, Or., and
thence elsewhere on the Pacific coast, and back to a port of discharge in
the United Kingdom.

On Monday, November 12, 1888, at 8 o'clock A. M., in latitude
24.19 S., and longitude 37.15 W., and about 6 deg. or 332 geographic
miles east of Rio Janeiro, it being the first mate's watch on deck, in
which were the libelant and Carley, it was determined to change the
lower main topsail for a heavier one, as they were getting out of the
tropics, whereupon the mate gave directions to prepare the sail to be
lowered on deck, which was done by a seaman and the libelant and Car-
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ley, the latter two of whom cut the robands or ropes that fastened the
head of the sail to the yard, and then returned to the deck.

Under the direction of the mate the sail was clewed up or the lower
corners brought up to the yard at the bunt or middle of the sail, by
means of the clew-lines, the buntlines or ropes used to pull up the sail
were hauled, a gantline or rope used to lower the sail was rove through
a block on the crosstrees and sent down and bent around the sail and
hauled taut; then the sheets and clew-lines were taken off, the earings
loosed, the robands cut, and the head earings brought into the gantline
and then made fast, and then the sail was lowered.

The clews when hauled up were not stopped or fastened together, and,
when the clew-lines were detached from the clew-irons, the clews or lower
corners of the sail fell down loose on either side of the gantline. At this
time there was from a four to a six knot breeze on the starboard quarter,
and the yard was braced so as to let the sail down on the port or lee side.

Before and at the time the sail was being furled and lowered the mas
ter was on the port side of the poop overlooking the sailmaker who was
preparing the sail to be sent aloft in the place of the one coming down.
The libelant was standing on the starboard side of the vessel, just forward
of the main hatch, and Carley was standing on the port side of the poop,
assisting the sailmaker.

In lowering the sail the ship rolled, and the starboard clew got foul of
the mainstay, and the mate thinking it would clear itself-be pulled over
the stay by the weight of the descending sail, to the port side-allowed
it to lower until he feared that if it did clear itself the clew-iron would
hit the deck and mar it, when he sang out, "Hold on the gantline,"
the rope with which the sail was being lowered,-and sent the man then
aloft down the mainstay to clear the clew. Before the man went down
the stay the mate sang out, "Stand clear," and just before the clew was
let go-passed over to the port side of the stay-he said, "Look out
there. "

As the clew was being cleared from the stay the master called to Car
ley to tell the libelant to come aft, where he wanted him to help the
~ailmaker. Carley went forward on the port side of the vessel, and told
the libelant the master wanted him. The latter started aft immediately,
going quickly across the main hatch in a diagonal direction, and as he
reached the after corner of the same, on the port side, the clew of the
sail dropped from the mainstay, and the clew-iron, an irregular shaped
ring of four or five pounds weight, fastened to the corner of the sail,
struck him on the right side of the head, about two-thirds of the way
from the ear to the crown, and fractured and depressed his skull, from
the effect of which he fell senseless on the deck.

(3) The mate and others'who were present picked libelant up and car
ried him to the poop, where the steward, under direction of the mas
ter, washed the wound, cut the hair away around it, put some balsam on
it, bandaged itjandmoistened his lips with brandy, when he was taken
forward and placed in his bunk in the house on deck,and Carley set to
watch him that day-and during the nights following, for some three or
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fOUf weeks. During the day the master took some stitches in the wound,
and this is all the personal attention he ever gave the libelant while con
fined to the house, except to look in the room once a day or less, and
turn up his nose at the smell, and go away.

In this condition the libelant was left in an unconscious or delirious
state, sweltering and rolling in his own excrement, with no regular at
tendant but the boy Carley at night, and such casual attention and ob
servation as he might receive from the members of the crew during the
day, until Sunday, the 18th day of November, when the master, on re
peated complaint of some of the crew, permitted, rather than directed,
the mate and others to wash him and put some clean burlap under him.
On the next day the mate restitched the wound, the first stitches having
broken out, and thereafter he was washed at regular intervals and his
personal comfort in this respect reasonably cared for; but he was stinted
in his food and water, and some of what hegot was furnished or obtained
for him bv members of the crew.

(4) In ~bout six or seven weeks from the clate of his injury the libel
ant was "turned to" by order of the master, and kept at work on deck
from 6 in the morning to 6 in the evening, for the rest of the voyage; at
first making paint swabs, sennit, and then cleaning brass, scraping dead
eyes, washing and sweeping decks, hauling on the braces and handling
sails,-in short, all ordinary seaman's work except going aloft.

(5) The wound on the libelant's head was still a running sore when
he was set to work; at the same time he had a bad bed sore on his but
tock, another on his heel, and one on his ankle. On account of the lat
ter two he could not wear his shoes, and in the tropics the hot deck
burned his feet. From neglect, these bed sores got proud flesh in them,
and finally, at the suggestion of one of the crew, the libelant went to the
master and asked him "to burn" them, which he did with caustic, re
peatedly. In so doing he macle the lihelant let down his trousers, while
on the poop, and needlessly expose his private parts, at the same time
making brutal and indecent remarks to him on the subject.

(6) In consequence of the injury to his brain, the left side of the libel
ant, and particularly the arm and leg, were paralyzed, so as to seriously
affect the use of them during the remainder of the voyage, in addition to
which his eyesight was much impaired and his perception and memory
materially weakened, notwithstanding which the master required him to
be on deck and at work as aforesaid, and often arbitrarily compelled him,
to his great discomfort, to stand up, when the work at which he was em
ployed admitted of his sitting down; he also habitually accosted him in
a harsh, derisive, and contemptuous manner, calling him a "useless bug
ger," a "wastrel," and the like.

(7) On March 13,1889, the vessel arrived at Portland, when the libel
ant had leave to go ashore in the evening, where he met a boy , the wit
ness Ainsworth, whom he knew on the training ship at Liverpool,
who took him to a boarding-house and saloon kept by the witness Mrs.
Pauline Rosenburg, where he stayed all night. In the morning Mrs.
Rosenburg took him down to the vessel, and with the assent of the mas-
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tel' took him baok to her house for the purpose of taking care of him.
His condition appears to have aroused her sympathy ,and she endeav
ored to raise means to send him home direct, but failed. She then con
sulted counsel in the case, with a view of making the vessel send him
home, and the result was the boy was sent to the 'Good Samaritan hos
pital, and thereafter, on March 29th, this snit was commenced.

(8) The master failed and neglected to procure or provide any medical
aid or advice for the boy after the arrival of the vessel in port, and was
contriving and intending to get rid of him as easily as possible.

(9) When the libelant went to the hospital his arm and leg were still
partially paralyzed, and the attendant had to cut his food for him. At
the trial he appeared to have improved mentally and was able to an
swer the questions put to him readily and intelligibly. The wound on
his head had healed over. The scar is bare of hair and about three inches
long and three-fourths of an inch in width, and the depression in the
skull is about three-eighths of an inch. He had not recovered from tho
paralysis of his side, and according to the testimony of the medical ex
pert he may never do so, but probably will on account of his youth.
The doctor also thinks that the brain may accommodate itself to the de
pression in the skull, so that it will not be necessary or desirable to re
sort to the operation of trephining, but this is at least problematical.

(10) The master did nothing towards sending the libelant home at the
vessel's expense, and in my judgment never intended to, and the equivocal
and invalid offer made at the trial to that effect was merely made for ef
fect; and the proposition to send the boy home as a passenger on the
City of Carlisle, with her present master, considering the duration of the
voyage and the treatment he is likely to receive in the mean time, was
simply inhuman.

(11) The injury to the libelant was the result of the concurring care
lessness of the vessel in lowering the sail without" stopping" the clews at
the bunt thereof, and that of the libelant himself in passing direr,tJy un
der the sail when and as he did; but his carelessness was not of that
gross character, nor was it the result of such reprehensible motives or
purpose, as will forfeit his right to be kept and cured at the expense of
the vessel, for he might not have perceived that the clew, when cast off
the stay, would reach him, as it would not if he had been on the deck
instead of the hatch, in crossing which, instead of going round in
front of it, he was actuated by a laudable desire to obey the command
of the master with alacrity, and get to the port side of the poop, where
he understood he was wanted, by the shortest way and in the least possi
ble time.

These are the material facts in the case. Before proceeding to state
the law arising thereon, it may be well to briel1y advert to the testimony
in support of the last finding, for over this point the chief contention of
the parties was made.

The weight of the expert testimony shows that in sending down the
topsail good seamanship requires that the clews when drawn up to th(;;
bunt of the sail should be "stopped" or tied together there. The dan-
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ger of sending it down with the clews loose and the clew-irons dangling
about is apparent to anyone who has given any attention to the subject.
The evidence also shows that in good weather, when a vessel is not roll
ing, the sail is often sent down with the clews loose. But in such eases
the vessel simply takes the chances. Then it may be said, "All's well
that ends well," but otherwise not.

The libelant must have been aware of the fact that the sail was being
lowered with the clews loose, and that the starboard one had swung over
with the roll of the vessel and got foul of the stay. He had just come
down from the yard, where he had been assisting in cutting the robands
to let the sail loose therefrom. \Vhen called by the master he was stand
ing on the deck just forward of the main hatch, and probably looking at
the man on the stay casting the clew loose. He must have heard the
mate's warning, though neither he nor Freer, who stood close beside him,
was queationed on that point.

It is also true that the mate testifies he gave the first warning two min
utes before the clew was cast off, and the second one one minute beforej
from which it may be claimed that the warning was given so long before
the event as to be no warning at all. But in the nature of things the warn
ing, if given at all, would be nearer the event than this. And when the
mate speaks of one or two minutes from recollection, at this distance of
time, he merely intends to convey the idea that it was a very short time,
-only momentary.

Besides, I think it was the duty of the libelant, under the circum
stances, to "look aloft" before he undertook to cross the hatch.

But, as I have found, this carelessness of the libelant is not of such
a character as to deprive him of his right to be cared for and cured by
the vessel. The fault which will forfeit this right must be some posi
tively vicious conduct, such as gross negligence or willful disobedience of
orders. The Chand08, 6 Sawy. 549, 4 Fed. Rep. 645, and cases there
cited; The City of Alexandria, 17 Fed Rep. 390. In this latter case Mr.
Justice BROWN says, (page 395:)

"The only recognized qualification of the seaman'~ right of recovery is
where the injuries have arisen from his own gross and willful misconduct."

And in Ol8on v. Flavel, 34 Fed. Rep. 479, this court said:
"~Where the negligence is concnrrent, or both parties are in fault, courts of

admiralty will apportion the damages, 01' gi ve or withhold them, in the exer
cise of a sound discretion, according to principles of eqnity and justice, con
sideri IIg all the circH ill stances of the case."

Citing The Marianna Flora, 11 Wheat. 54; The Explorer, 20 Fed. Rep.
135; The Wanderer, ld. 140; The Max Morris, 28 :Fed. Rep. 881; Atleev.
Packet Co., 21 Wall. 389.

There is nothing in the case to indicate that the libelant was either a
negligent or willful boy, but the contrary. He appears to have stood
well in the training ship, where he held some petty office, and had made
such progress that he was allowed to become an apprentice and go to sea
eight months before his period of training had expired. Nor do I think
that the rule applicable to an experienced seaman as to skill and pru-
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dence in taking care of himself ought to be rigidly applied to a boy of
16 years of age, a few weeks at sea, on his first voyage. He was only
to receive £28 for four years' service; and was there to be taugt-:.t and
cared for,-looked after in rather a paternal way.

The relation of master and apprentice is well recognized in the English
law as imposing a peculiar responsibility on the master. Whether on
land or water, he stands to the apprentice in loco parentis; so that the re
lation is not merely that of master and servant or master and seaman.
As Sir HENRY HOBART said in the year 1616, in Coventry v. WoodhaU,
Hob. 134a:

"The matter of pllting an apprentice is a matter of great trust for his dyet.
for his health, for his safety. And generally no man can force an appren
tice to go out of the ki ngdom, except it be so expressly agreed. or that the nat
U1:e of the appl'enticehood doth import it, as if he be bound an apprentice to
a merchant-adventurer or a saylor or the like."

And although Basquall was not directly apprenticed to the master, he
was to his owners, for whom he stood, and whom he represented in all
this matter.

On the question of going into Rio Janeiro. for surgical aid for the libel
ant, I do not feel warranted on the state of the evidence as to the wind, in
holding that it was the absolute duty of the master to make the deviation,
thcmgh I am.mnch inclined to think he might very properly have done so.
He was 6 degrees east of Rio, and, calling a degree of longitude at that
point 55t geographic miles, he was about 232 miles from the port. The
master says it was 600 miles. In this he is certainly mistaken, and
probably intentionally so. He did not say whether he meant geographic
or statute miles, but probably the former. However, the distance is less
than 400 statute miles. With a six-knot breeze this distance might have
been made in less than two and a·half days, which does not seem a great
delay or sacrifice to make in a voyage of five months to save the life or
mind of a boy committed to the care of the master in loco parentis. And
later on he might have gone into Montevideo or the Falkland islands
without going 100 miles out of his way. If the vessel was in need of
a spar or topmast, I doubt not he would have gone into either of these
ports to replace it.

As usual in these cases of suits against British vessels in this court,
objection is made to the jurisdiction, because the parties and the vessel
are British; and in this case because the contract sued on (the articles
of indenture) is not maritime.

And first, this suit is not brought on the articles of indenture, but on
a tort committed on the high ses.~. The articles are mere matter of in
ducement, by which the relation of the libelant to the ship is shown
that of an apprentice to the owner-as the shipping articles would in the
case of a similar suit by a seaman. Besides, the articles of indenture
are just as much a maritime contract as the shipping articles. They are
both contracts executed on land to be performed on sea. Insurance Co.
v. Dunham, 11 Wall. 1; Ben. Adm. § 261.

Before taking this apprentice to sea the master was required by section
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1.45 of the British merchants' shipping act·of 1854 to cause him to ap
pear before the person before whom thecr~w was engaged, and there
produce the indenture; and the name of the apprentice with the date of
the indenture, and the name of the port at which it was registered, was
then entered on the "agreement" with the seaman. Thereupon he was
duly shipped as an apprentice on the City oiCarlisle for the voyage men
tioned in the "agreement" or shipping articles, and has the same remedy
against the master or vessel for any injury or wrong sustained by him
during the voyage as any other member of the crew; and this in addition
to any right of action he may have against Iredell & Sons directly on the
covenants in the articles of indenture.

Courts of admiralty in the United States have jurisdiction of torts com
mitted on the high seas without reference to the nationality of the vessel
on which they are committed, or that of the parties to them. Such juris
diction will, in the discretion of the court, be declined in suits between
foreigners, where it appears that justice will be as well done by remitting
the parties to their home forum. But the jurisdiction will not be de
clined where the suit is between foreigners who are subjects of different
governments, and therefore have no common forum. Bernhard v. Creene,
3 Sawy. 230; The Noddleburn, 12 Sawy. 132, 28 Fed. Rep. 855; The
Belgenland, 114 U. S. 355, 5 Sup. Ct. Rep. 860; Ben. Adm. § 282.

There is no reason to decline the jurisdiction in this case. To do so
would be equivalent to a denial of justice. The libelant is separated from
the vessel. His condition and the circumstances justified him in leav
ing her; and it is highly probable that the master indirectly encouraged
him to do so. The vessel is not expected to reach her home port for
many months yet. And if he has a remedy on the covenants in the
articles of indenture directly against the owners in England, how is 'he
going to get there in the mean time? and when there, where will his wit
nesses be? The crew have all left the vessel except the officers and two
apprentices, and no one can say where they will be in that time. Indeed,
it is shocking to think of turning this poor helpless boy out of court in
a civilizen country without redress for a grievous wrong, upon the theory
that he has a remedy in the courts of his own country, when it is appar
ent that, however just may be the laws of such country and impartial
their administration, such remedy is, under the circumstances, to him
utterly unavailable.

As Mr. Benedict, in discussing this question, well says, (Ben. Adm.
§ 282:)

"Nothing within the territory of a nation Is without its jurisdiction.
>10 *. *. All persons in time of peace have the right to resort to the tribu
nals of the nation where they may happen to be for. the protection of their
rights. 'fhe jurisdiction of the courts over them is complete, except when it
is excluded by treaty."

The official log-book was offered in evidence for the defense, on the
question of the injury to the libelant and his subsequent treatment. On
objection made hy the libelant, it was admitted subject thereto.

The British merchants' shipping act of 1854 provides (section 282)
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that an entry shall be made by th"emaster in the official log-book in
"every Case of illness or injury to any member of the crew, with the
nature thereof and the medical treatment adopted, if any;" and section
285 of the same declares:

"All entries made in any official log-book as hereinbefore directed shall be
received in evidence in any proceeding in any court of justice, subject to all
j11St exceptions."

But this act does not settle the qnestion for this court. So far as it
declares the admissibility of the log-book as evidence, it is only in force
in British courts. By the law of this court, the lex fori, the competency
of evidence in a proceeding before it, must be determined, and not that
of Great Britain. Whart. Confl. Laws, § 752. However, I think the
book is admissihle under our law, as prima facie evidence of the truth of
the entries required by the British act to be made therein. 1 Green!.
Ev. § 495; 1 Whart. Ev. § 648.

But the entries in the log are shown to be materially untrue, and
could not well have been made contemporaneous with the events to
which they relate. Under no circumstances could they have any more
weight, as evidence, than the master's statement on oath, as a witness,
which I am constrained to consider unworthv of credit.

It is also objected that the suit "joins a libel in personam with a libel
in rem." This objection comes too late on the argument. It ought to
have been made, if at all, by exception to the libel before answer. And
if it were well taken now, and it had any merit, the 00urt would allow
the libelant to dismiss as to the master.

I had occasion to examine this subject in the case of The Director, 11
Sa'vy. 493, 26 Fed. Rep. 708, and the conclusion there reached was
that the admiralty rules, from 12 to 20 inclusive, relating to joinder of
parties or causes of suit in certain cases, do not apply to cases not therein
enumerated; and that such cases may be proceeded in, in this respect;
under rule 46, in such manner as the court may deem expedient for the
administration of justice; and also, that where the facts ·of the case es
tablish the liability of the master, and give the libelant a lien on the
vessel, as well, for the amount of his claim, it is proper and expedient
that the proceeding against him and the vessel be joined in one libel.

This caSe is not within any of the admiralty rules aforesaid regulating
the joinder of causes of suit, and therefore comes under rule 46. The
claim of the IibeIant, if established, is certainly a lien on the vessel;
and a suit to enforce it may include a cause of suit against the master,
arising out of the same facts. rPhe Clatsop Chief, 7 Sawy. 274, 8 Fed.
Rep. 163; Ben. Adm. §§ 396, 397.

This I believe disposes of the case, except the question of damages.
Assuming, as I do, that it was the duty of the vessel to take care of

the libelant, at least to the end of the voyage, including such medical
treatment a8 was proper and could reasonably have been obtained, as
decided in The City of Alexandria, supra, in Reed v. Canfield, 1 Sum. 195,
and The Atlantic, Abb. Adm. 451, the damages under this head will be
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confined to what is necessary to make good, as far as possible, the de
fault of the vessel in this respect.

When the City of Carlisle arrived at Portland, the master should have
sent the libelant at once to a hospital, and had him examined by some
skillful and well-known physician. This would probably have resulted
in trephining him, when he might have been able to continue on the
voyage, but most likely not; in which case he should. have been sent
home direct, as soon as he was able to travel.

Measured by this rule I estimate and assess these damages as follows:
Hospital expenses for five months at $1 per day, $150; expense of tre
phining, $150; expense of journey to Liverpool, $200;-in all $500.
This includes nothing for pain, suffering, or inconvenience resulting
from the injury, whether temporary or permanent. He is entitled to
wages until his return home or the end of the voyage, which will be
about a year. This is £6, or $30.

In addition to this, the libelant must have damages for the gross neg
lect and mistreatment he received after the injury, whereby his injury
and suffering were much aggravated.

In The City of Alexandria, supra, (395,) Mr. Justice BROWN, after stating
that the ship was bound for the care of an injured seaman and wages to the
end of the voyage, unless the injury arose "from his own gross and will
ful misconduct," says:

"Misconduct or neglect by the officers in the treatment of the seaman, after
he has been wounded in the service of the ship, becomes a different and addi
tional cause of action against the ship, because a legal obligation to him then
arises to afford suitable care and nursing; and, if this be neglected, the ship
may be held to consequential damages."

On the ground of gross neglect and cruel maltreatment of the libelant
since his injury, I estimate and assess the damages of the libelant at
$1,000.

It may be said that this result is a hardship on the owners, who will
probably have to satisfy the decree. That may be so, but Basquall's is
much the harder lot of the two. And if owners do not wish to be
mulct in damages for such misconduct, they should be careful to select
men worthy to command their vessels and fit to be trusted with the
safety and welfare of their crews, and particularly apprentice boys, dur
ing the long and perilous voyage from the North Atlantic to the North
Pacific.

A decree will be entered in favor of the libelant for $1,530, and the
costs of the suit.

v.39F.no.14-52
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CARD v. HINE.

(Di8trict Oourt, D. South-·Oarolina. July 3.1889.)

1., ADMIRALTy-JURISDICTION., '
. A libel in perHonam, with attachment of the vessel, may be maIntained for

breach of a contract made with the agents of her owners, who are all non
residents, and who, by the law of their country, are each liable in 80lido under
such c\ln tract, though but one of the owners is named in the action; the oth
ers being unknown to libelant. The object of the suit is not to obtain a per
sonal judgment against any of the owners, hut to subject their common prop
erty to the satisfaction of their common liability.

'2. SAME- ACTS OF CONGRESS.
The measure of liability is not affected by act Congo Jnne 26, 1884, entitled

" An act to remove certain burdens on the American merchant marine, and to
encourage the American foreign trade, and for other purposes," nor by act
Congo June 19, 1886, amending the former act, and making it applicable to all
sea·going vessels, and also to "all vessels used on lakes or rivers. or in inland
navigation, including canal-boats." etc. These acts are not declaratory of the
maritime law, but are special in their character.

<l. SHIPPING-,CHARTER- PARTy-li}xCEPTIOJIIS.
The owners of tbe steam-ship West C: entered into a charter-party with

libelant for the freight-room in the ship on a voyage from Charleston, S. C.,
to Liverpool or the continent, she to reach the port of Charleston by Novem
ber 30, 1887. "Should the steamer not arrive at her loading-port. and be in
all respects ready to load under the charter on or before that day," the charter
might be canceled. She was to be "in every respect tight, staunch, and
strong, classed 100 A 1, and in every way fitted for the voyage." The excep
tions in the charter were the act of God and" all other dangers and accidents
of the seas, rivers. and navigation." November 9th she grounded on the rocks
in the river St. Lawrence. and, on reaching Montreal, was promptly inspected
by Lloyd's agent. who fonnd a small leak in her witter-tank. A complete sur
vey would have required her to go into dry-dock at Quebec, which would
have caused a long delay. The agent gave his certificate that she was sea
worthy, and fit to carry a perishable cargo, and her rating at Lloyd's remained
onchanged.-100 A 1. She then sailed for Charleston. reaching there Nov.
28. The insurance companies at Charl~ston, having heard of her accJdent in
the St. Lawrence, refused to take riskd unless a survey was first had on her;
but, there being no dry-dock at Charleston, the owners refused to put her on
the hard, an operation attended with danger. The best rates the insurance
companies would offer were at I! per cent., the ordinary rate being 9-16. Li
belant refused to accept the ship. Held, that neither party was in fault; that
the ship-owners were excused; and that lihelant had no cause of action, ex
,cept for moneys advanced to the master.

In Admiralty. Libel for breach of charter-party.
J. N. Nathrtn8, for libelant.
J. P. K. Bryan, for respondent.

SIMONTON, J. The British steam-ship West Cumberland, built of iron ,
with water-tight compartments, was on a voyage up the St. Lawrence
river to Montreal, with cargo, on 5th June, 1887. On that day the
agents of the owners in New York entered into a charter-party with libel
ant for the freight-room in the ship on a voyage from Charleston to Liv
erpool or the continent, at the lump sum of 37 shillings per ton, net reg
ister. She agreed to reach the port of Charleston on or before 30th
November. "Should the steamer not arrive at her loading port and be
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in all respects ready to load under the charter on or before that day,"
charterer had the option of canceling the charter. The charter provides
that she must be in every respect tight, staunch, and strong, classed 100
A 1, and in every way fitted for the voyage, when she shall load a cargo of
cotton, etc. The exceptions throughout the whole of the charter-party
are the act of God, and others, including "all other dangers and acci
dents of the seas, rivers, and navigation." On 9th November, in the
river St. Lawrence, she grounded on the rocks, and, after remaining a
few hours, got off under her own steam. Reaching Montreal, she was
inspected by Lloyd's agent at that port, on 15th Novem ber. He found
a small leak in the water-tank forward, from a loose rivet; but no plates
could be discovered which were broken. The survey was such as could
be had at Montreal. A more complete survey would have required her
to go to Quebec, and into dry-dock there. He gave his certificate that
she was seaworthy, and fit to carry a perishable car~o. She was rated
at Lloyd's, and, the report of the survey having been received, her rat
ing remained unchanged,-100 A 1. She then sailed for Charleston,
reached that port on 28th November, and reported to her charterer. Be
fore her arrival, Ravenel, Johnson & Co., insurance agents, had received
instructions from the companies they represented not to take risks on the
'Vest Cumberland, unless a survey was first had on her to ascertain the
result of her grounding on 9th November. This was communicated to
the several shippers in the port, including libelant, and put him on the
inquiry. He received the papers conllected with the Montreal survey
from the master. After examining them, he suggested to the master to
have his vessel examined again. The latter consulted his owners by
cable. They said, "No." There is no dry-dock at Charleston. The
ship drew 13 feet. The mean rise and fall of tide is 6 feet. Putting
her on the hard-a heavy, iron ship-was attended with danger. The
master tendered the ship as she was to the charterer. Thereupon Mr.
Card refused to load her, and brought his action for breach of char
ter-party, and for moneys advanced to her. Her sailing register gav&
Wilfred Hine as her owner, a resident of Great Britain. The action is
in personam, with attachment. The only defendant named is Wilfred
Hine, who, and others unknown to libelant, are alleged to be the own
ers of the West Cumberland.

The first question in the case is, will this action lie? The moneys
were advanced for the ship, at the special instance and request of the
master, the agent of all of the owners of the ship. The charter-party
was made with the agents of the owners, and binds all of them. These
owners are all non-resident, At the time the libel was filed only OIle
of them-Wilfred Hine-was known. The process by attachment,
and the judgment thereon, can only bind the property attached. This
ship is the common property, and it is attached for the common debt.
Under the Code a judgment against common property for a common
debt can be had, binding only the common property by serving one
or some of the joint debtors. Code S. C. § 157. Mr. Benedict says
that the same practice prevails in admiralty, if the joint debtors be-
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each liable fOT the whole debt. Ben. Adm. § 387. The more rigid
rule, requiring that all of the owners be named, would materially impair
-in many instances would destroy-the remedy by attachment. In
all cases it is very difficult, in very many impossible, to ascertain the
names of all the co-owners of a foreign vessel. Even when the names of
her owners when she left port can be learned, changes may ha ve occurred
since her departure,-may occur at any moment, even during the prepara
tion of the papers,-of which it is impossible to have any knowledge.
Indeed, process by foreign attachment proceeds upon the ground that
the defendanti:J themselves are without the reach of process, and that the
only remedy which can be given is against their property within the ju
risdiction. The owners are not served. They are not in court. They
cannot be served. The attachment of the property is substituted for
service upon them. It binds them to the extent of the value of this
property, and no further. Thenceforward the proceeding is to all intents
and purposes in rem. It is an excellent practice, and will be followed
by me. It is said, however, that the acts of congress approved 26th
June, 1884, and 19th June, 1886, limit the liability of ship-owners :01'

the joint debt to the proportion of their respective shares in the vessel.
That under these acts, which counsel contend are simply declaratory of
maritime law, (The Scotland, 105 U. S. 24; The Belgenland, 114 U. S.
369, 5 Sup. Ct. Rep. 860,) Wilfred Hine can only be hEJd for 9-64 of
the debt, his share being the half of 18-64. But this action is not to
make Hine responsible individually, or to proceed against Hine's inter
est, seeking to make that responsible for the whole debt; the purpose is
to make the whole common property responsible for the common debt;
and Hine is taken as the representative of all the 0""1ers,-the only one
of them known to libelant, -so that by process against him and his un
known co-owners all the joint property should be affected for the joint
debt. The practice approved by Benedict is based upon the ground that
each joint contractor is liable in solido for the debt. In li;ngland each
co-owner is so liable for the debts of the ship. If these acts of .congress
change this measure of liability, the attachment cannot be sustained.
But upon examination of these acts it will be perceived that they are not
declaratory of the maritime law, but are special in their character. The
first act is entitled "An act to remove certain burdens on the American
merchant marine, and to encourage the American foreign carrying trade,
and for other purposes." This apparently, in its provisions, applies
only to sea-going vessels. The second act, reciting its title, amends it,
and makes it apply to all sea-going vessels, and also to "all vessels used
on lakes or rivers, or in inland navigation, including canal-boats, barges,
and lighters." There is another consideration. The contra(~ts here sued
upon are the contracts of the owners made by the general agents of them
all. By Eriglish law, as among themselves, ea0h owner is liable in sol'ido
for the common debts. Story, Partn. § 455. When their agents con
tract for them within the scope of their authority, these agents have the
same power as they have, and the same result follows as if they had con
tracted. Hence the acts of the agents bind each in solido. "The extent
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at the authority of the master," and of course of any other agent of the
owners, "to bind the ship, the freight, or the owners is limited by the
law of the home port of the ship." LlmJd v. Guibert, L. R. 1 Q. B. 115 ;
Pope v. Nickerson, 3 Story, 46.); The Karnak, L. R. 2 P. C. 505; Steam
Co. v. Inst<rance Co., 129 U. S. 449, 9 Sup. Ct. Rep. 469. In The
Bmniford City, 29 Fed. Rep. 384, a case quoted with strong approval in
tbe case in 129 U. S. and 9 Sup. Ct. Rep., st<pm, Judge BROWN says:
"The later Englisb decisions hold that tbe law of the ship's home port
should govern as respects the future and unforeseen incidents of the voy
age,-such as the ex('cution of bottomry in a port of distress, and the
liability of the owners for damages beyond the value of the ship and
frf'ight." On page 385,29 Fed. Rep., after quoting .1\11'. Justice BRAD
u:y in The Lottitwanna, 21 "Vall. 558, saying: "In matters affecting
the stranger or the foreigner the commonly received law of the whole
commercial world is more assiduously observed, and in justice it ought
to be," Judge BROWN adds: "As respects any extension of the owner's
personal liability beyond the rule of the maritime law, or any acts of the
master beyond the scope of his authority as generally recognized by that
law, the law of the flag may justly be invoked." This action will lie.

The case is on two distinct causes of action,-for breach of charter
party, and for certain moneys ad vanced for the necessities of the ship.

1. Breach ~f Chw·ter-Party. The contract made on 5th November,
1887, warranted that the ship, after going to the port of Charleston
on 01' before 30th November, "and being then in every respect tight,
staunch, strong, classed 100 A 1, and in every respect fitted for the voy
age across the Atlantic," shall load a cargo of cotton. \Vas she, when
offered to the charterer, up to these representations? She was certainly
so at the date of the charter-party. But four days afterwards she got
aground on rocks. Lloyd's agent surveyed her, and, after survey, de
clared her seaworthy, and fit to carry a perishable cargo. The only leak
-a small one-was into the water-tank forward. This tank was de
signed to hold water. The presence of water in it could not therefore
injure any cargo she could have. The leak, being into the water-tank,
water-tight on every side, was necessarily limited in the quantity of wa
ter the tank could hold. Her class with Lloyd's, 100 A 1, was, for this
reason, in no respect changed; and Lloyd's is high mercantile authority,
even if it be not conclusive. Insurance Co.~. v. W1'ight,1 Wall. 473. Tbe
master had taken proper precautions, and had reasonable ground for be
lieving tbat his ship was still staunch, tight, and strong; and, if the case
turned only on this, it would beso held from the evidence. See Dgpont de
Nemours v. Vance, 19 How. 168. Was she in every way fitted for the voy
age with a cargo of cotton across the Atlantic? The charter requires her to
be classed 100 A 1. It does not say where this classification shall be made.
The evidence is that she was classed at Lloyd's. "None of these regis
ters have or can have any right to determine conclusively the rate of a
vessel when that question comes to be determined in a court of justice."
Insurance Cos. v. Wr'ight.1 Wall. 473. "Like any other question ofvalue
or quantity or quality, left open in a written contract, it should be de-
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cided by a reference to all the sources of information which enable the
jury to fix the rate correctly. What is meant by the rating of vessels
in insurance policies? It means the determination of their relative state
or condition in regard to their insurable qualities:" ld. The insurance
companies had lost faith in her, notwithstanding Lloyd's rating. Even
her owners could not obtain offers less than I! per cent., the ordinary rate
being 9-16. This apprehp,nsion of the insurance companies did not arise
from mere suspicion, or blind prejudice, or caprice. It had a substan
tial basis,-a reasonable ground of apprehension. It was not confined to
the local companies. Now, the ship was chartered to be used in a mer
cantile ad venture. It was evident by the terms of the charter that the
charterer intended to offer his freight-room to shipping merchants. His
charter-party called for the highest classification,-100 A 1. "This is
not a warranty that the charterer could get insurance. But it is a war
ranty that she was insurable; that is to say, a proper subject for insurance
at the ordinary rates for such a cargo and such a voyage." Fremuda v.
Goepel, 23 Fed. Rep. 411. When the charterer made his contract he ex
pected, and had the right to expect, from the promised classification of
the ship, that in his freight contracts he could compete on equal terms
with all competitors. The accident of 9th November so changed "the
relative state or condition" of the ship that her insurable quality was di
minished, and he could only get H per cent. as against 9-16. What
ever may have·been her other qualities when she was offered to the char
terer, she was not "in every way fitted" for the contemplated voyage.
See Stanton v. Richar'dson, L. R. 9 C. P. 390. But this objection came
from an accident arising after the date of the charter-party, and within
an exception throughout the entire charter-party. Was the ship bound
to remove it? Was she bound to make an inspection so thorough, and
to make repairs thereon so complete, as to remove all fears of the insur
ance companies? Or could she stand on her contract and its exceptions?
When a vessel contracts to carry a cargo, and actually receives it, and
meets with an excepted accident in the inception of or during her voyage,
no time being limited, she must repair, and continue and complete the
voyage, if the repairs can be completed within a reasonable time. Jack
Bon v. InBt~rance Co., L. R. 10 C. P. 125. So, also, a vessel under char
ter-party, in which no definite time is fixed, meeting a disabling acci
dent within an excepted peril, must repair damages resulting therefrom,
and perform her contract, if this can be done in a reasonable time. ld.
But hE're we have a charter-party requiring her to be at the loading port
by a fixed date, and in every way fitted for the voyage, with option of
cancellation in the charterer on default,-two conditions precedent, both
to be performed. The excepted accident made one or the other impos
sible. If she had waited to go into dock, be surveyed, and repaired, she
could not have reached the loa~ing port in time. As it was, she was
within two days only of its extreme limits. She saved her time, and the
other condition precedent could not be fulfilled. Besides this, it would
be unjust to require the ship to delay her voyage, and so lose her right
to enforce the charter-party, and to make a minute examination for
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Injuries and perfect repair, if any perchance were found, and, when
this is all done, to be entirely at the mercy of the charterer, who could
reject her simply because she was too late. The master did all t.hat he
could reasonably be required to do. Promptly after the accident he had
his ship inspect.ed by the agent of Lloyd's, who gave him his rating.
Being assured that the accident had not lost him hi:; rating, but left his
ship still seaworthy, and able to carry perishable cargo, he went on, and
fulfilled the time of his charter-party, tendering his ship to his char
terer. He met a condition of things he could not have anticipated.
With every assurance that his ship was staunch, strong, tight, classed
100 A 1, he found that she was not fitted for the voyage because the in
surance companies feared her, and required a survey which could not be
held. This he could not control. He had no means in the loading
port of satisfying the insurance companies. It would have been unrea
sonable to compel the charterer to load the ship with cotton, if, after do
ing so, he mllst go without insurance, or submit to injurious rates. It
would "have been equally unreasonable to make the ship·owl1f~rresponsi
ble because she was not a proper subject for insurance at ordinary rates,"
when reasonable precaution had been taken to ascertain the extent of her
injuries, and when her master had come to fulfill his contract, armed
with certitlcates of very high authority. "The circumstances excuse the
ship-owner, but give him no right. The charterer has no cause of ac
tion, but is released from the charter. When I say' he' is, I think both
are. The condition precedent has not been performed, but by default
of neither." Jackson v. Insurance Co., supra.

2. During the stay in this port of the West Cumberland, libelant ad
vanced to her master for her purposes the sum of $142.85. The items
are not disputed, nor is the advance or its necessity denied. The
amount certainly should have been paid. Let libelant take his decree
for the amount of $142.85, with interest from the 2d December, 1887,
and costs.

NIPPERT et al. v. THE 'VII.LlAMS.

(DisI1'icl COU'i't, D. Kentucky. July 16,1889.)

1. MARITIME LlENS-ADVANCES OF MONEY.
'Vhere money necessary toa boat is borrowed by her master in a foreign

port. where the credit of her owners alone is not sufficient to obtain such
money, the lenders have a lien on the boat therefor, whether the claims
against the boat paid by such money constitute liens or not.

2. SAIIIE.
But they have no lien for money advanced directly to the owners of the

boat. when they did not understand that such money waS to be used in pay
ing claims against the boat.

In Admiralty. On libel for advances.
Goodloe & Ba.rr, for libelants.
Knox & Reed and Brown, Hwrnphrey & Da.vie, for claimant.
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BARR, J.The evidence satisfied me that the sums which were bor
rowed of the libelants, M. Nippert & Co., by the captain of the WIlliams
on the 11th of December, 1888, and February 12, 1889, were necessary
for the boat. The wages due the crew, and the supplies which the boat
had obtained on the voyages immediately preceding the 11th of Decem
ber, 1888, and the 12th of February, 1889, were more than the amounts
advanced by the libelants, and I think the payment of these wages and
supply bills was absolutely necessary for a continuance of the business
of this hoat. The weight of the evidence is that, excluding the Will
iams herself, her owners were without suffieient credit to borrow here
the· necessary sums to payoff these wages and supply bills, either on
the 11th of December, 1888, or February 12, 1889, and that the sums
advanced by the libelants at those dates were advanced for the purpose
of paying off the wages due the crew of said boat and the supply bills,
and such was the understanding of both the libelants and the captain of
the boat, except as to the $2,000, which was sent in a draft to the Grand
Lake Coal Company. The money which was advanced by the libel·
ants, IV£. Nippert & Co., was raised by them through the Masonic Sav
ings Bank, by discounting 90.day drafts of the boat, which were drawn
on the Grand Lake Coal Company, and made payable to the order of M.
Nippert & Co., and indorsed by them. Although the business of libel
ants is carried on in the name of M. Nippert & Co., M. Nippert is dead,
and the only partners are Chris Bosche and Albert Bosche. These
drafts, which were signed by J aIm Williams, captain of boat, and one
of which was accepted by the Grand Lake Coal Company, by J. B. Will
iams, state on their face tha·t they were for "wages and supply account
of steamer." The amount of the proceeds of these drafts discounted by
the Masonic Savings Bank was $6,364.95 for draft dlLted December 11,
1888, and $8,824.25 for draft dated February 12, 1889. It appears
from the evidence that Chris Bosche, one of the firm of M. Nippert &
Co., and Capt. John \Villiams, captain of the boat, went together to the
bank where these drafts were discounted, and where the checks for the
proceeds of the discounts were given. Mr. Bosche explains his going
with Capt. Williams by saying: "I always went with him to get a bill
discounted, because Captain Williams was a man of very limited educa
tion, and could just barely write his name, and I did the figuring." Mr.
Bosche gave checks for the amount of the discount of these dralrs to or
der "proceeds of St'r J. 13. Williams' draft or bearer" as to the February
12th draft, and to order "proceeds of draft or bearer" as to the Decem
ber draft, and neither of them are indorsed. He states, however, that,
as to the check of February 12, 1889, he gave to the teller of the bank
a deposit ticket for the amount of their supply bill Ilgain~t the boat,
amounting to $1,022.50, and the balance was paid in money to the
boat's officer, and taken over to the steamer across the l'ivel' trom this
ci~. .

As to the amount of money which was drawn out of the Masonic Bank,
and taken to the boat on the check dated Decem bel' 11, 1888, there is
some conflict in the testimony. Mr. Bosche states generally that the
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money received from the checks actually passed into the hands of Capt.
'Williams, and that he did not know that any of the money was appro
priated to the payment of any purpose oUer than the necessary running
expenses of the boat, and that he only got information the morning he
testified, that $2,000 of it had been sent to the Grand Lake Coal Com
pany. Ike Williams, who was the clerk of the boat, whose deposi
tion was taken by Mr. Risher, the mortgagee, says: "I got the $6,500 in
Decernber, 1888, at the office of M. Nippert & Co., in cash, and took it
down to the boat. The captain sent the $2,000 to Pittsburgh by draft.
I gave him the money in cash on the same day I received it, or the
next day." But, as against these statements, there is exhibited a draft by
the Masonic SavjngH Bank on the Importers' & Traders' National Bank,
New York, dated December 11, 1888, to the order of lVI. Nippert & Co.,
or $2,000, which is indorsed by M. Nippert & Co. to the order of Grand
Lake Coal Company, and then by Grand Lake Coal Company, by J. B.
Williams. This indorsement is in these words, viz.: "Pay to the order of
the Grand Lake Coal Company. [Signed] M. NIPPERT & Co., "-and is
proven to be in the handwriting of Mr. Chris Bosche. There is also pro
dnced another draft drawn by said bank on its correspondent in New York,
(Importers' & Traders' National Bank,) of same date, December 11, 1888,
to order of M. Nippert & Co., for $500, and by them indorsed to James
Rafferty, and then by Rafferty. This indorsement is also proven to be in
the handwriting of Mr. Bosche. Rafferty was a pilot on the Williams, and
the books of the boat show that he was paid that sum on account of wages,
December 11, 1888. The check of M. Nippert & Co. for the proceeds of
the draJt dated December 11, 1888, and which was exhibited by the libel
ants, has on the back of it pencil figures, proven to be in the handwrit
ing of the paying teller of the bank, as follows:

$2500
200

$2700
6364.95

$3664.95

This $6,364.95 was the amount of the check, and the inquiry is, what,
if anything, is meant by these figures? Capt. Williams was not a wit
ness lor either party, and was proven to have been at the time on a trip
to Kew Orleans as captain of the boat Williams, and the paying teller of
the bank was not called as a witness, but Mr. Bosche was present when
these two drafts on New York were presented as evidence on behalf of
the mortgagee, and was not recalled to give an explanation. In this state
of the testimony I am embarrassed somewhat; but, considering all of the
probabilities, I have concluded that the preponderance of the whole evi
dence is that this $2,000 draft m New York was bought with a part of
the proceeds of the $6,500 draft, and that :Mr. Bosche received it from
the bank in part payment of his check, and then and there indorsed it to
the Grand Lake Coal Company. This seems, uncleI' the evidence, the
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probabilities, and, in the absence of any explanation by the lihr]anls,
was, I think, a loan directly to t~e company j and rebuts any presump
tion which the other facts would raise that this $2,000 was intended to
pay the wages of the crew and supply bills of the boat, or that lUI'. Bosche
either understood or expected at the time that it would be so used. Thi"
being the fact as to this $2,000, libelants have no Pen on the boat, her
tackle, engine, etc., for the advance of this $2,000.

It appears from the evidence of the clerk of the boat and the boat's
books that a considerable part of the money advanced by libelants was
actually used in the payment of wages of the crew and other elaims which
were liens on the boat; but it also appears tbat part of these advances
were paid to Thomas Patterson, who was a salaried pilot.on tbe Williams,
and a part owner, and John Williams, who was the captain of the boat,
and a part owner. The question arises, have the libelants a lien for these
advances, which were used in the payment of claims against the boat,
which were not lien claims? There may have been other claims than
that of Capt. Williams paid, which were not lien claims, but the facts
as to the payments to him raise the question. It appears that Capt.
Williams drew $675 on February 12, 1889, and that he left Louisville
on that day for Pittsburgh, where he resides, and where the Grand Lake
Coal Company did business, and that on the next day, February 13th,
he, with others of the Grand Lake Coal Company, who were owners of
the Williams, executed a mortgage to J. D. Risher, which mortgage has
been properly registered and recorded. He then returned to this city,
after having exe(;uted some kind of assignment for the benefit of his cred
itors in Pittsburgh, and on the 15th or 16th of February, 1889, drew
from the clerk of the boat all the money remaining, $3,655.82, making,
presumably, $4,330.82 of tbe money advanced by the libelants on the
12th of February, 1889, that he received. This was on account of salary
due him as captain of the boat, and was clearly not a lien claim against
the boat, tackle, etc.

The able and learned counsel for the excepting mortgagee insists that
before money advanced the captain of a boat in a foreign port, such as
another state from that which she is registered and owned, can be a tacit
lien on the boat, etc., it must be loaned on an apparent necessity, both
as to the credit of the owners of the boat and the needs of the vessel
itself; and also that the money thus loaned must be used for wages, re
pairs, and such supplies as would, of themselves, be lien claims against
the boat. In other words, being money advanced. and not such as is
directly attached to the vessel, or used in its navigation, it can have only
such lien by subrogation as the claimants have whose debts have been
paid by the money advanced. He reters to The Wvoming, 36 Fed. Rep.
494; The Ctl,mberland, 30 Fed. Rep.453; The Tho11/rtsShlwlock,22 Fed. Rep.
255; The Gt~iding Still', 18 Fed. Rep. 2G4j The J. P. Spencer, 5 Ben. 152;
The Sarah Harris, 7 Ben. 28; Davis v. Clnid, 2 Ware, 76; Thomas v.
Gittings, 'I'aney,472; The William-Penn, 3 Wash. C. C. 484; The A. R.
Dwt!ap, 1 Low. 350; and The Tangier, 2 Low. 7, 15,-as tending to or
sustaining his contention.
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I have read with care these cases, and, while there are expressions in
some of them that seem to sustain this view, I think only one of them
distinctly sustains the counsel's contention. In The Wyoming, 36 Fed.
Rep. 493, Judge THAYER says:

"It is well settled that money advanced to pay maritime claims that are a
lien by virtue of the maritime law or a local stfltute rna} itself become a lien
against the vessel whose debts have thus been discharged. But, in order to
establish a lien for money advanced, it must be clearly sbown'that it was arl
vanced on the credit of the vessel to pay lien claims, and t.bat it was so used."

This case sustains the contention of the counsel. In the case of The
Cumberland, 30 Fed. Rep. 453, the money advanced was actually used
to pay lien claims, and the court say that the money thus advanced "is
to be placed on the same footing as the lien to pay which it was borrowed
and used;" but the question now under discussion was not in the case,
nor was it discussed or considered. The Sherlock Case, 22 Fed. Rep. 255,
does 110t sustain The Wyoming (hse, and is only important in considering
the present question from the fact that Judge SAGE says that in 'l'he Guid
ing Star, 9 Fed. Rep. 521, the evidence showed that the parties making
the advances which were rejected as lien claims knew that their advances
were being applied to the payment of miscellaneous claims. In view of
the fact that Judge SAGE was at the bar in Cincinnati, where The Guiding
Star was decided, and is the successor of Judge SWING, who decided The
Guiding Star in the district court, this is important in construing the de
cision in that case as reported in 9 and 18 Fed. Rep. In The Gniding
Sta?',9 Fed. Rep. 523, the district judge, (SWING,) an able and accurate
lawyer, states the doctrine thus:

"It is well established that where money is advanced to meet sucn claims
as in themselves have liens according to the rules of admiralty, a lien also ex
ists for such money. But, before a lien exists for money advanced, it must
be clearly shown that the purposes for which it is advanced are entitled to a
lien. If advanced for the purpose of paying seaman's wages, necessary sup
plies and repairs, or anything else to which a lien in admiralty attaches in
that case, a lien attaches to such money, but not otherwise."

In that case there were claims presented for money advanced for the
"general purposes of the boat," and, there being no evidence to show
that it, or a part of it, was borrowed and used for the payment of lien
claims, a lien was refused for these advances. But the court says:

"In the case of Menge's loan, however, * * * I am inclined to think
that the advance of $1,000 was made for the exprrss purpose of paying the
running expenses of the boat, stricUy so called, and therefore decide that a
lien a ttaches to that loan."

Tha italics are mine in these quotations, and are intended to empha
size the fact that the court says the purpose for which the advances were
made gave the nen, and that the lien attached to the loan. His ruling
as to admitting and rejecting liens for money advanced was affirmed by
Justice MATTHEWS in 18 :Fed. Rep. 265. .

I need not review the other cases cited by the counsel, as we do not
think they sustain, or tend to sustain, his view, unless it be the cases in
1 and 2 Low.
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In the case of The A. R. Dunlap, 1 Low. 350, the court was discussing
the meaning of the then recent case of Pratt v. Reed, 19 How. 359, and
dissented from the doctrine that a material-man must bring himself
with:n the rule applied to a lender on bottomry; that is, the material
man was bound to show not only that the supplies were necessary for
the ship, or appeared to be so, but that the master had not, or appeared
not to have, funds of the owner in hand to pay for them, and also that
the owners had no personal credit on which they could be procured at
the place where they were furnished. The learned Judge LOWELL, after
indicating an opinion that the question of the credit of the owners of the
vessel should not be material as to material-men who furnished supplies,
or made repairs, in a foreigll port, says:

"The general rule in this country is that the person who advances money
to pay the debts which are liens on the ship has himself a lien fat' his reim
bursement, (Thomas v. Osborn, 19 How. 22; The fhtstavia, Blakhf. & H.
189;) and this is now the law of England, with some relinements and distinc
tions not necessa"y to be here examined. Perhaps the rule has grown out of
the doctrine of subrogation; but, whether so or not, the lender of money has
not usually any more a.nple remedy than the material-men themselves would
have had. See Davis v. Child, Daveis, 71."

This case of Davis v. Child is reported in 2 Ware, 78, and the ques
tion there was whether or not one who furnishes money to be expended
in repairing a vessel, or in furnishing her with provisions, or fitting her
for sea, has the same privileges against the vessel which is allowed the ma
terial man, or the mechanics who perform the labor. The court (Judge
\VARE) says:

"1'he authorities are entirely conclusi ve. The lender is considf'red as trust
ing to the ship as well as the owr,ers. and by the loan itself he acquires a priv
ile~ed hypothecation, which is as sacred in every respect as that which is cre
ated by an instrument of bottomry, except that he in not entitled to maritime
interest. "

There certainly is nothing in this quotation, or in other langunge used
in this opinion, which intimates that, unless the money loaned is actually
used in paying the lien claims, no lien exists or is created; on the contrary,
the court distinctly says that by the loan itself he acquired a privilege
of hypothecatio'l as sacred in every respect as that created by a bottomry
bond, except as to maritime interest. The rights of a lender on a bot
tomry bond are very ably and clearly determined by .Judge STORY in
The ]i'oi'titude, 3 Sum. 229. The Tangier, 2 Low. 7, was a contest be
tween the lenders of money to a captain who, the owners insisted, hnd
been discharged by them as master before the loan was made to him.
The court (Judge LOWEU) discusses the question whether there should
be any difference between the rights of a lender of money to buy supplies
or make repairs, and of one who loans money to pay for the supplies or
repairs after they are furnished or made. He concludes there should be
no difference in their rights. He then says the libelants claim a lien
upon another and distinct ground, that of subrogation. He discusses
at some length the doctrine of subrogation, as it appeared that tho
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money which was loaned the master of the vessel was used by him in
paying off the crew. The opinion closes thus:

"It is impossible upon the evidence to say that the master was actually de
prived of command so early as the answer represents it; but if he were, and
the owners intrnsted him with the duty of entering the vessel and paying off
the crew, it will hardly do to say that he was not their agent for those pur
poses as fully as if they had never removed him at all. If his agency had
ceased, the equitable doctrine of subrogation might be invoked. Either way
the libelants must succeed."

It is thus seen that the equitable doctrine of subrogation is not in
voked to sustain the libelant's lien for the money which he had advanced
to the master of the vessel as master, hut only to sustain the lien in the
event he had ceased to be the master of the vessel when the loan was
made to him by the libelants.

These two cases of Judge LOWELL are the only American cases which
seem to intimate that the right of subrogation is the basis of a maritime
lien of a lender of money either to buy or pay for supplies or materials
necessary for the navigation of a vessel. W'e have seen that when that
distinguished jurist has applied the equitable doctrine of subrogation
it has not been as the basis of the general powers of the master of a ves
sel as the agent of the owners, but to sustain a lien for money advanced
to a vessel and paid to the crew, in the event the agency of the master,
as master, had at the time ceased.

The counsel suggests that there is no reported case in which a mari
time lien on a vessel for money advanced to purchase necessary supplies,
or to pay for them after they were purchased, has been sustained, unless
the money was actually used for the purpose for which it was borrowed.
I do not remember such a case; but it is equally true that no case can
be cited except The Wyoming in which there has been a claim for a mar
itime lien for money advanced to the captain of a vessel to purchase
necessary supplies, etc., or pay for those already purchased, and the
lien defeated because, and only because, the money had not been actu
ally used by the captain or other officers of the vessel to buy or pay for
the necessary supplies, etc., for which it was borrowed by him and loaned
by the claimant of a lien. The absence of such cases only proves the
rarity of the ll1iscunduct of captains of vessels in the distribution oJ
money thus borrowed. The fact that, when the circumstances are such
as to authorize a captain of a vessel to create a tacit hypothecation of
his vessel for advances of money, he also becomes bound personally to
the lender for the advances prevents any misu~e of the money should
he be inclined to do so. The right of the master of a vessel to tacitly
hypothecate his vessel for money advanced, under certain circumstances
and surroundings, has been expressly rfK·ognized. Thomas v. Osborn,
19 How. 28; Davis v. Child, 2 Ware, 78; The William & Emmel'ine,
BJatchf. & H. 66. If, however, a lender of money to the master of a
vessel in a foreign port is only to have such mal'itime liens as his money
in the hands of the captain buys, either by the purchase of necessary
supplies, etc., for the vessel, or the payment of supply and other hills
which already have a maritime lien, then the circumstances under which
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the money is loaned to the captain is of no moment, and his authority
to hypothecate the vessel for ,money advanced the vessel, except on a
bottomry bond, is practically denied.

If subrogation to the maritime liens of others is the only privilege which
the leuder of money to a vessel in a foreign port has, it cannot be said
that he gets a maritime lien for the money at all. The money loaned
dues not create the lien upon this theory, but only gives the captain of
the vessel, who is the agent of the owners of the vessel, the money with
which to buy lien claims against the vessel for the benefit of the lender
of the money.

This theory is, we think, directly in opposition to the language of the
supreme court in Thomas v. Osborn, 19 How, 28, in which the court, by
Justice CURTIS; say:

"We understand it to be definitely settled • •• that by the law of
England the master of a ship has not power to create a lien on the vessel as
security for the payment for repairs and supplies ol)tained in a foreign port
save by a bottomry bond; that· he can only pledge his own credit and that of
his owners, but cannot, by any act of his, give to the creditor security on the
vessel, while at the same time the personal liability of the 'owners continues.
* * * These decisions rest merely upon the want of authority in the mas·
ter, according to the law of England, to create by his own act an absol ute hy
pothecation of the vessel as security for a loan. But the maritil1le lawaf the
United States is settled otherwise in harmony with the ancient and general
maritime law of the commercial world. 'fhe master of a vessel of the United
States, being in a foreign port, has power, in a case of necessity, to hypothe
cate the vessel, and also to bind himself and owners personally for repairs and
supplies; and he does so withont any express hypothecation, when, in case of
necessity, he obtains them on the credit of the vessel without a bottomry bond.
* * * It is not material whether ~he hypothecation is made directly to the
furnishers of repairs and supplies, or to one who lends money on the credit of
the vessel, in a case of necessity, to pay such furnishers."

The court distinctly recognizes the right of the captain of a vessel to
hypothecate his vessel in that case either to furnishers of supplies 'and
repairers or to one who lends money to pay such furnishers, and there
is no intimation that the lender of money only gets a hypothecation of
the vessel if the money thus borrowed is used to pay for supplies and
repairs, and then to the extent only of the lien which the furnishers and
repairers would have had if their debts had not been paid.

This theory of subrogation must lead to the denial of the captain's
right to create tacit maritime liens on his vessel for money advanced to
him under any circumstances, or to declare that the money, when ad
vanced to a captain, only creates a maritime lien where and to the ex
tent it is actually used by the captain for necessary repairs and supplies
of the vessel. In this latter proposition, the captain, who is selected by
the owners of the vessel as their agent, becomes the. agent of the lender
of the money to buy for him maritime liens as against his vessel and the
owners, whose agent he is, and whose interest he was selected to repre
sent. This, we think, cannot be; and it must be maintained either that
a captain has no authority under any circumstances to hypothecate his
vessel for money borrowed, except on a bottomry bond, or that, if the
facts and circumstances surrounding a captain and his vessel authorize
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the borrowing of money on the credit of his vessel, what he afterwards
does with the money is not material to the creation of a maritime lien.
Subrogation is not the bnsis of the maritime liens given a lender of money
to the captain of a vessel, and such a cloctrineis not sustained either by
reason or authority.

The libelants, M. Nippert & Co., have a maritime lien on the tow-boat
Williams, her tackle, etc., for their entire advances, except the $2,000
sent to the Grand I~ake Coal Com pany, and may have an order with
drawing from the registry the amount of their said advances, with inter
ests and costs.

THE JACOB BRANDOW.

SCHIAYI<'INO v. THE JACOB BRANDOW.

(District Court, D. South Carolina. July 3, 1889.)

TOWAGE-DuTIES AND LIABILITIES OF TUGs.
A tug. with a bark in tow, the master of the latter having been expressly

instructed to follow the course of the tug. proceeded obliquely across a stream
to within a short distance of the bank. then changed its course, and. without
further direction to the bark, proceeded parallel with the bank. The bark.
though in full sight of the tug's change of course. continued on the oblique
course, and ran ashore. Held, that the tug was not liable for the damages.

In Admiralty. Libel fer damages caused by negligence of tug.
J. P. K. Bryan, for libelant.
J. N. Nathans, for respondent.

SIMONTON, J. The Cassabona came to this port with a cargo of sul
phur for the Etiwan Phosphate Company. The company engaged the
tug Brandow to tow the bark up Cooper river, to its works on Ship-Yard
creek. This creek-about 150 feet wide-runs into Cooper river between
mud-banks, which are covered with salt marsh to the water's edge. It
has several bends in it. Just before the Etiwan landing is reached, there
is a considerable bend. In order to pass it, vessels go nearly to the op
posite bank, coming into full view of the landing. There they change
their course obliquely across the creek, and, approaching the bank at a
point about 700 feet from the landing, proceed on a course parallel to,
the bank of the creek, straight to the landing. When the tug took hold
of the bark her master instructed the interpreter who had been engaged
to translate his orders that the bark must follow the course of the tug.
He then, with a tow-line 180 feet lon~, proceeded up Cooper river with
the bark, and turned into and up Ship-Yard creek. During the towing,
the master of the bark, with his interpreter, stood on the forward part
of the bark, in easy hearing distance. The tug-master gave such orders
ashe deemed necessary, which were at once interpreted to the master.
The latter extended them to the men at the wheel,-the mate and a sea
man. No orders were given but such as came from the tug. Nothing
of importance happened until the last bend was reached. This bend
was on their left. The tug, in advance, drawing some nine feet ofwater~
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rounded the bend as has been described. Then she changed direction.
The bar,k, following, approached the opposite bank, and when she had
approached sufficiently near she got orderf1 from the tug to change direc
tion, and was put on the course obliquely across the creek. ·When the
tug got within between 15 and 20 feet of the bank it straightened out
on the course parallel to the bank, going to the landing. The bark pur
sued her oblique course without change, and approached the marsh
within 15 feet. The tug-master, observing this, called out: "Where are
you going? Have you no rudder on that bark? Port." Attempting to
obey this order, the bark found herself aground. The tug, not being able
to pull her off, proceeded to the landing and procured two lighters, which
she towed along-side the bark. She then left for Charleston, and never
came back. The bark, fearing a careen, put out four lines, which parted.
The next afternoon, at high water, she got off with her own appliances,
having been ashore 24 hours. She reached the landing, and discharged
cargo. Neither the master of the bark nor his interpreter had ever been
up the creek. 'rhe tug-master knew it well. This action is for damages
sustained by reason of the negligence of the tug-master. The contract
was between the Etiwan Company and the tug. The action is not on
the contract. It proceeds upon the duty imposed by law upon the tug
not to cause injury to her tow. The M. J. Cummings, 18 Fed. Rep. 178.
The responsibility of a tug to her tow cannot be better expressed than in
the language used by the supreme court in The Margaret, 94 U. S. 494:

"The tug was not a common carrier; * * * she was not an insurer.
The highest possible degree of skill and care were not required of her. She
was bound to bring to the performance of the duty she assumed reasonable
skill and care, and to exercise them in everything relating to the work until
it was accomplished. * * * The tug was the dominant mind and will in
the adventure. It was the duty of the brig to follow her guidance, to keep
as far as possible in her wake, and to conform to her directions. The exercise
of reasonable skill and care within this sphere was incumbent on the tow."

That is to say, both the tug and the tow must exercise reasonable
care and skill. The former dominates, guides, and directs. The latter
follows her guidance, keeps in her wake, and conforms to her direc
tions. When the tug and tow had rounded the bend, the former gave
the order which changed the direction of the bark obliquely across the
creek. She followed this direction, and kept it, notwithstanding that
it carried her certainly into the bank. She could see that the tug h::A
straightened her course parallel to the bank. She was under specific
directions to follow in the wake of the tug. She was not a barge not
manned, blindly following the impulse of the tow-line. She had an
intelligent master, mate, and an experienced crew. She steered well.
While the tug was bound to exercise reasonable skill and care, Ehe had
the right to expect corresponding care and skill on the part of the tow.
She was not bound to repeat positive orders; nor, when they were in the
open creek, past the bends, was she bound to ex.ercise unnecessary vig
ilance to see that the tow was in her wake. The tow did not follow this
direction. In consequence of her negligence in this regard she took the
bank. The libel is dismissed.
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In re NEAGLE.

(Circuit Court, N. D. California. September 16,1889.)
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1. UNITED STATES COURTS-JURISDICTION-HABEAS CORPUS.
Under the provisions of sections 751-753, Hev, St.• the courts of the United

States and their judges have jurisdiction; npon a writ of lwbea8 COrjJU8. to in
quire into the cause of the imprisonment of the petitioner; and if, upon such
inquiry. he is found to be "in cnstody for an act done or omitted, in pursu
ance of a law of the United States." he is entitled to be discharged, no matter
from whom. or under what authority, the process under which he is held may
have issued; the constitution. and laws of the United States made in pursuance
thereof, being the 8upreme law of the land.

2. SAME.
In the exercise of this jurisdiction, there is no conflict of authority between

the state and the United States, The laws of the United States being the su
preme law ofthe land. the authority of the state, in such cases, is subordinate,
and that of the United States paramount.

3. CO:SSTI'l'UTIONAL LAW-STATE LAWS,
A state law which contravenes a valid law of the United States is void. In

legal coutemplation, there can no more be two valid conflicting laws. oper
ating upon the same subject-matter, at the same time, than, in physics, two
bodies can occupy the same space at the same time.

4. SAME-LAWS OBSTRUCTING UNITED STATES OFFICER.
The United States is agovernment, with authority extending overthe whole

territory of the Union, acting upon the states, and the people of the states.
'While limited in the number of its powers, it is, so far as its sovereignty ex
tends, supreme. No state can exclude it from exercising those powers, ob
struct its authorized officers, against its will. or withhold from it the cogni
zance of any subject which the constitution has committed to it.

5. SAME.
The constitution and laws of the United States, as to those matters wherein

they are supreme, extend over every foot of the territories of the United
States, and the jurisdiction of its courts to enforce rights derived thereunder
is as extensive as the territory to which they are applicable.

6. SAME-RIGHT OF NATIONAL GOVERNMENT TO PRESERVE ORDER.
The national government has power to command obedience to its laws, to

preserve order, and to keep the peace. in matters affecting national interests,
and no person or powerin the land has a right to resist or question its au
thority, so long as it keeps within the bounds of its jurisdiction.

7. SAME-PROTECTION OF JUDGES.
It is within the power of the government of the United States to protect all

the agencies and instrumentalities nece~sary to accomplish the objects and
purposes of that government. It is therefore empowered to protect the lives
of the judges of its courts from assault and assassination, on account of their
judicial decisions, by desperate. disappointed litigants. not only while act
ually holding court. but while such judges are traveling through their cir
cuits for the purpose of holding courts at the different places therein ap
pointed by law for that purpose.

8. POWERS OF UNITED STATES MARSHAL.
An assault upon, or an assassination of, It judge of the United States court,

while engaged in any matter pertaining to his official duties. on account or
by reason of his judicial decisions or action in performing his official duties,
is a breach of the peace. affecting the authority and interests of the United
States, and w.ithin the jurisdiction and power of the United States marshal or
his deputies to prevent, as a peace-officer of the national government.

9. SAME.
By section 788, Rev. St., and the several provisions of the statutes of Cali

fornia prescribing the duties of sheriffs, by that section made applicable to
v.39Jf.no.15-53
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marshals. the United States marshal is made a peace·officer, and, as such, he
is authorized to preserve the peace so far as a breach of the peace affects the
authority of the United States, and obstructs the operations of the govern
ment and its various departments. The courts of the United States must be
enabled fully to perform all the functions imposed upon them by the consti
tution and laws, without hindrance or obstruction, and they have the inherent
power to protect themselves by and through their executive officers, under
the direction and supervision of the attorney general and the president,
against" obstruction and hindrance in the performance of their judicial dnties.

10. SAME-HoMICIDE BY MARSHAI,-HABEAS CORPUS-JURISDICTION.
Where a deputy United States marshal, acting under instructions from his

superior officers.-the United States marshal and the attorney general,-in
protecting the life and person of a justice of the supreme court of the United
States from a murderous assault, made on account of his judicial decisions,
at the bands of a dissatisfied litigant, finds it necessa~ to take the life of the
assailant, and is arrested by the stat.e authorities, and held upon a charge of
murder for such act, the United States circuit court may. upon habeas corpus,
discharge such United States officer from the custody of the state authorities,
upon it being showu that the bomicide was necessary. orthatit was reasonably
apparent to the mind of the deputy-marshal, at the time and under the cir
cumstances surrounding him, that the killing was necessary in order to pro
tect and defend the justice from great bodily injury, or to save bis life.

11. SAME. '
The homicide in such case, if an offense at all, is an offense under tbe laws

of tbe state, and only the state can deal with it, in that aspect. It is not
claimed to be a crime pnnishable under the laws of the United States. But
the homicide, when necessarily committed by a deputy-marshal in the perform
ance of his duty. in protecting the life and person of a justice of the Uuited
States supreme court from assault and violence hecause of his judicial de
cisions, is an "act done in pursuance of a law of the United States. ,j and is not
and cannot. therefore. be an offense against the laws of the state, no matter
what the statute of the state may he; the laws of the United States being
the supreme law of the land.

12. SAllIE. ' ,
It is tbe exclusive province of tbe United States courts to ultimately and

conclusively determine any question of right, civil or criminal, arising under
the laws of the United S es. It is therefore the prerogativc of the national
courts to construe the national statutes. and determine, upon habeas corpus,
whether a homicide for which the petitioner is charged with murder by the
state authorities was the result of an "act done in pursuance of a law of the
United States;" and, when that question has been determined in the affirma
ti ve, the prisoner will be discha'rged, and the state has nothing more to do with
the matter.

18. IMPLIED POWERS OF THE NATIONAL GOVERNMENT.
All the law of the United States is not specifically expressed in statutory

enactments. Many powers are necessarily inherent in the various depart
ments of the government, wi~outwhich the government could not perform
functions necessary to its existence. The exercise of such powers is, never
theless, in pursuance of the laws of the United States.

14. SAME-STATUTES-CONSTRVCTION
'Vhen statutes confer powers, impose duties. and provide for the accom

plishment of various objects, they are necessarily couched in general terms.
but they carry with them, by implication, all the powers. duties, and exemp
tions necessary to accomplish the objects thereby sought to be attained.

15. ACTS OF HEADS OF GOVERNMENTAL DEPARTMENTS.
The acts of the heads of departments of the United States government, in

the line of their duties, are, in contemplation of law, the acts of the president
himself.

16. HOMICIDE-KILLING IN DEFENSE OF ANOTHER.
A party resisting a murderous assault, where. several lives are in danger,

being in the best position to judge as to the dangers and requirements of the
occasion, is the one to determine when the proper moment has arrived, in
self-defel1se, to slay his assailant, in order to be justified by the law; and if he
acts in good faith, with reasonahle judgment and discretion, the law will
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justify. him, even though he errs. Where several lives are in danger from
the assault of a powerful, infuriated, desperate man, comnion prudence would
dictatethat the party assailed should fire a second or two too soon; rather than a
fraction. of a second too late.

Habea8 Corpu8.
This is an applicat.ion for the discharge of David Neagle upon a writ

of habeas corpus. It arises out of the following facts: On the third of
September, 1888, certain cases were pending in the circuit court of the
United States for the Northern district of California, between Frederick
'V. Sharon, as executor, against David S. Terry and Sarah Althea Terry,
his wife, and between Francis G. Newlands, as trustee, and others,
against thesan~e parties, on demurrers to bills to revive and carry into
execution the final decree of the court in the suit of IViliiam Sharon v.
Sarah Althe,a Hill, and were decided on that day. That suit was brought
to have an alleged marriage contract between the parties adjudged to be
a forgery, and obtain its surrender and cancellation. The decree rendered
adjudged the alleged marriage contract to be a forgery, and ordered it to
be surrendered and canceled. The decree was rendered after the death
of William .Sharon, and was therefore entered as of the day when the
case was submitted to the court. By reason of the death of Sharon, it
was necessary, in order to execute the uecree,that the suit should be re
vived. Two bills were filed,~one by the executor of the estate of Sharon;
and the other, a bill of revivor and supplemental by Newlands, as trus
tee, for that purpose. In deciding the cases, the court gave an elaborate
opinion upon the questions involved, and, while it was being read, cer
tain disorderly proceedings took place, for which the defendants, David
S. Terry and his wife, were adjudged guilty of contempt, and ordered to
be imprisoned. The following is an accurate statement of those proceed
ings, slightly condensed from the opinion of the court deli vered on the
subsequent application of David S. Terry to have the order of commit
ment revoked. For the whole proceeding, see In re Terry, 36 Fed. Rep.
419.

Shortly before the court opened, the defendants came into the court
room, and took their seats within the bar at the table next to the clerk's
desk, and almost immediately in front of thejudges; the defendant David
S. Terry being at the time armed with a bowie-knife, concealed on his
person, and the defend~nt Sarah Althea, his wife, carrying in her hand
a small satchel, which contained a revolver of six chambers, five of which
were loaded. The court at the time was held by the justice of the su
preme court of the United States allotted to this circuit, who was presid
ing, the UD1ted States circuit judge of this circuit, and the United States
district judge of the district of Nevada, called to this district to assist in
holding the circuit court. Almost immediately after the opening of
the court, the presiding justice commenced reading its opinion in the
cases mentioned, but had not read more than one-fourth of it when
the defendant Sarah Althea Terry arose from her seat, and asked him,
in an excited manner, whether he was going to order her to give up
the marriage contract to be canceled. The presiding justice replied:
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(':Be seated, madam." She repeated the question, and was again told to
be seated. She then cried out, in a violent manner, that the justice had
been bought, and wanted to know the price he h}eld himFelf at; that he
had got Newlands' money for his decieion, and everybody knew g,-or
words to that effect. It is impossible to give her exact language. The
judges and parties present differed as to the precise words used, but all
concurred as to their being of an exceedingly vituperative and insulting
character. The presiding justice then directed the marshal to remove
her from the court-room. She immediately exclaimed that she would
not go from the room, find that no one could take her from it, or words
to that effect. The marshal therenpon proceeded towards her to carry
out the order for her removal, and oompel her to leave, when the defend
ant David S. Terry rose from his seat, evidently under great excitement,
exclaiming, among other things, that "no living man shall touch my
wife," or words of that import, and dealt the marshal a violent blow
in his face. He then unbuttoned his coat, and thrust his hand under
his vest, where his bowie-knife was kept, apparently for the purpose of
drawing it, when he was seized by persons present, his hands held from
drawing his weapon, and he himself forced down on his back. The
marshal then removed Mrs. Terry from the court-room. Soon after
wards Mr. Terry was allowed to rise, and was accompanied by officers
to the door leading to the corridor on which was the marshal's office.
As he was about leaving the room, or immediately after stepping out of
it, he succeeded in drawing his knife, when his arms were st>ized by a
deputy-marshal and others present, to prevent him from using it, and
they were able to take it from him only after a violent struggle. The
petitioner, Neagle, wrenched the knife from his hand, while four other
persons held on to the arms and body of Terry, one of whom presented
a pistol to his head, threatening at the same time to shoot him if he did
not give up the knife. To these threats Terry paid no attention, but
held on to the knife, actually passing it during the struggle from one
hand to the other. Mr. Cross, a prominent attorney, who on that ac
casion sat next to Mrs. Terry, a little to her left and rear, testifies that,
just before she arose to interrupt Justice Field, she nervously worked at
the clasp of a small satchel about nine inches long, and tried to open it;
and not succeeding, in consequence of her excitement, she hastily sprang
to her feet, and interrupted the justice, as hereinbefore stated. Know
ing that she had before drawn a pistol from a similar satchel in the
master's room, he concluded at this time that she was trying to get her
pistol out, and he consequently held himself in readiness to seize her arm
as soon as it should appear, and endeavor to prevent its use until he
could get assistance, his right arm being partially disabled. For one
occasion in the master's office, see Sharon v. Hill, 11 Sawy. 123, 24 Fed.
Rep. 726. At this time Mrs. Terry sat directly in front of Justice Field
and the circuit judge, less than four yards from either. A loaded re
volver was afterwards taken from this satchel by the marshal. For their
conduct and resistance to the execution of the order of the court, the de
fendants, Sarah Althea Terry and David S. Terry, were adjudged guilty
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of contempt, and ordered to be imprisoned, the forrl'ler for thirty days,
antI the latter for six months.

In consequence of the imprisonment which followed, various threats
of personal vi olence to Justice Field and the circuit judge were made by
Terry and his wife. Those threats WAre that they would take the lives
of both of those judges. Those against Justice Field were sometimes
that they would take his life directly; at other times, that they would
subject him to great personal indignities and humiliations, and, if he
resented it, they would kill him. These threats were not made in am
biguous terms, but openly and repeatedly, not to one person, but to
many persons, until they became the subject of conversation throughout
the state. and of notice in the public journals. Reports of these threats
through the press, and through reports of the United States marshal and
United States attorney, reached Washington, and in consequence of them
the attorney general thought proper to give instructions to the marshal
of the United States for the Northern district of California to take proper
measures to protect the persons of those judges from violence at the
hands of Terrv and his wife. On the return of Justice Field from Wash
ington to atte~d his circuit in June last, the probability of an attack by
Judge Terry upon him was the subject of conversation throughout the
state, and of notices in some of the journals in the city of San Francisco.
It was the general expectation that, if Judge Terry met Justice Field,
violence would be attempted upon the latter. In consequence of this
general belief and expectation, and the fact that the attorney general of
the United States had given instructions to the marshal to see that the
persons of Justice Field and of the circuit judge should be protected
from violence, the marshal of the Northprn district appointed the peti
tioner in this case, David Neagle, to accompany Mr. Justice Field while
engaged in the performance of his duties, and while passing from one
district to another within his circuit, so as to guard him against the
threatened attacks. He was specially commissiolJed as a deputy by "NIl'.
Franks, whose instructions to him were that he should protect Justice
Field at all hazards, and, knowing the violent and desperate character
of Terry, that he should be active and alert, and be fully prepared for
any emergency, but not to be rash; and, in case any violence was at
tempted from anyone, to call upon the assailant to stop, and to inform
him that he was an officer of the United States. Judge Terry was a
man of great size and strength, who had the reputation of being always
armed with a bowie-knife, in the USe of which he was specially skilled,
and of showing great readiness to draw and use it upon persons towards
whom he entertained any enmity, or had any grievance, real or fancied.

On the 8th of August, 1889, Justice Field left San Francisco for Los
Angeles, in order to hear a habeas corpus case which was returnable be
fore him at that city on the 10th of August, and also to be present at
the opening of the court on the 12th. He was acnompanied by Dep
uty-l\farshaI Neagle, the petitioner. Justice Field heard the habeas cor
pHS case on the 10th of August. On the 12th of August he opened the
circuit court, Judge Ross sitting with him, and he delivered on the lat·
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ter day an opinion in an important land case, and also an opinion in the
habeas corpus case. On the following day the court heard an application
for an inj unction in an important water case from San Diego County.
No other cases being ready for hearing before the circuit court, he took
the train on Tuesday l the 13th, at 1: 30 o'clock in the afternoon, for San
Francisco, where he was expected to hear a case then awaiting his ar
rival immediately upon his return, being accompanied on his return by
Deputy-Marshal Neagle. On the morning of the 14th, between the hours
of 7 and 8, the train arrived at Lathrop, in San Joaquin county, which
is in the Northern district or California, a station at which the train
stopped f,)r breakfast. Justice Field and the deputy-marshal at once
entered the dining-room there to take their breakfast, and took their seats
at the third table in the middle row of tables. Justice Field seated him
self at the extreme end, on the side looking towards the door. The
deputy-marshal took the next seat on the left of the justice. What sub
sequently occurred is thus stated in the teRtimony of Justice Field:

".A few minutes afterwards, Judge Terry and his wife came in. Whcn
Mrs. Terry saw me. which she did directly she got diagonally opposite me, she
wheeled around suddenly, and went out in great haste. I afterwards under
stood, as you heard here, that she went for her satchel. Judge Terry walked
past, opposite to me, and took his seat at the second table below. The only
remark I made to Mr. Neagle was. 'There is Judge Terry and his wife.' He
l'emarked: 'I see him.' Not another word. was said.. I commenced eating
my breakfast. I saw Judg-e Terry take his seat. In a moment 01' two after
wards I looked round, and saw Judge Terry rise from his seat. I supposed
at the time he was going out to meet his wife, as she had not returned, so [
went on with my breakfast. It seems, however, that he came round back of
me,-I did not see him,-and he struck me a violent blow in the face. followed
instantaneously by another blow. Coming so immediately together, the two
blows seemed like one assault. I heard' Stop! stop I ' cried by Neagle. Of
course, I was for a moment dazed by the blows. I turned my head round,
and I saw that great form of Terry's, with his arm raised, and his fists clenched
to strike me. I felt that a tel'l'ific blow was coming, and his arm was de
scending in a curved way, as though to strike the side of my temple, when I
heard Neagle cry out, •Stopl stop! I am an ofii.cer.' Instantly two shots fol
lowed. I can only explain the second shot from the fact that he did not fall
instantly. I did not get up from my seat, although it is proper for me to say
that a friend of mine thinks that I did; but I did not. Ilouked around, and
saw Terry on the floor. I looked at him, and saw that peculiar movement of
the eyes that indicates the presence of death. Of course, it was a great shock
to me. It is impossible for anyone to see a man in the full vigor of life, with
all those faculties that constitute life, instantly extinguished, without being
affected, and I was. I looked at him for a moment. then rose from my seat,
went around, and looked at him again. and passer! on. Great excitement fol
luwed. .A gentleman came to me whom I did not know, but I think it was
Mr. Lidgerwood, who has been examined as a witness in this case, and said:
• What is this?' I said: •I am a justice of the supreme court of the United
States. My name is JudgA Field. Judge Terry threatened my life. and at
tacked me, and the deputy-marshal has shot him.' The deputy-marshal was
perfectly cool and collected. and stated: •I am a deputy-marshal, and I have
shot him to protect the life of Judge Field.' I cannot give you the exact
words, but I give them to you as near as I can remember them. .A few mo
ments afterwards the deputy-marshal said to me: 'Judge, I think you had
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better go to the car.' 1 said: 'Very wen.' Then this gentlE'man, Mr. Lidg
erwood, said: • I think you had better;' and with the two 1 went to the car.
I asked Mr. Lidgerwood to go back and get my hat and cane, which he did.
The marshal went with me. rt:'mained for some time, and then left his seat in
the car, and, as I thought, went back to the dining-room. (This is, however,
I am told, it mistake, and that he only went to the end of the car.) He re
turned. and either he or some one else stated that there was great excitement;
that Mrs. Terry was calling for some violent proceedings. I must say here
that, dreadful as it is to take life, it was only a qnestion of seconds whether
my life or JUdge Terry's life should be taken. I am firmly convinced that,
had the marshal delayed two seconds, both he and myself would have been
the victims of Terry."

In answer to a question whether he had a pistol or other weapon on
the occasion of the homicide, Justice Field replied: "No, sir. I have
never had on my person, or used, a weapon since I went on the bench
of the supreme court of the state, on October 13, 1857, except once."
That was on an occasion when he crossed the Sierra Nevada mountains,
in 1862. "With that exception, I have not had on my person, or used,
a pistol or other deadly weapon."

Mr. Neagle, in his testimony, stated that, before the train arrived at
Fresno, he got up and went out on the platform, leaving the train, and
there saw Judge Terry and his wife get on the cars; that when the train
arrived at Merced he spoke to the conductor, vVoodward, and informed
him that he was a deputy United States marshal; that Judge Field was
on the train, and also Judge Terry and his wife, and that he was appre
hensive that when the train arrived at Lathrop there would be trouble
between those parties; and inquired whether there was any officer at
that station, and was informed, in reply, that there was a constable
there; that he then requested the conductor to send word to the offi
cer to be at Lathrop on the arrival of the train, and that he also ap
plied to other parties to induce them to .endeavor to secure assistance for
him at that place, in case it should be needed. The deputy-marshal
further stated that, when the train arrived at Lathrop, Justice Field went
into the dining-room, he accompanying the justice; that they took seats
at a table; that, shortly after they were seated, Judge Terry and his wife en
tered the dining-room, his wife following himseveral feet in the rear; that,
when the wife reached a point nearly opposite Justice Field, she turned
around, and went out rapidly from the room, and, as appeared from
what afterwards followed, she went to the car to get her satchel. When
she returned from the car, the satchel was taken from her, and it was
found to contain a pistol-revolver-containing six chambers, all of
which were loaded with bal]. This pistol lay on the top of the other
articles in the satchel. The witness further stated that .Judge Terry
passed down, opposite Justice Field, to a table below where they were
sitting; that in a few minutes, while Justice Field was eating, Judge
Terry rose from his seat, went around behind him,-the justice not see
ing him at the time,-and struck him two blows, one on the side, and
the other on the back, of the head; that the second blow followed the
otherimmediately; that one was given with the right hand, and the other
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with the left; that Judge Terry then drew back his hand, with his fist
clenched, apparently to give the justice a violent blow on the side of his
head, when he (Neagle) slJrang to his feet, calling out to Terry: "Stop!
Stopl I am an officer;" that Terry bore at the time on his face an ex
pression of intense hate and passion, the most malignant the witness had
ever seen in his life, and that he had seen a great many men in his time
in such situations, and that the expression meant life or death for one
or the other; that as he cried out those words: "Stopl Stop! I am an offi
cer," he jumped between Terry and Justice Field, and at that moment
Judge Terry appeared to recognize him, and instantly, with a growl,
moverl his right hand to his left breast, to the position where he usually
carried his bowie-knife; that, as his hand got there, the deputy-marshal
raised his pistol, and shot twice in rapid succession, killing him almost
instantly. He further stated that the position of Judge Field was such
-his legs being at the time undBr the table, and he sitting-that it
would have been impossible for him to have done anything, even if he
had been armed; and that Judge Terry had a very furious expression,
which was characterized by the witness as that of an infuriated giant.
He also added that his cry to him to stop was so loud that it could be
heard throughout the whole room, and that he believed that a delay in
shooting of two seconds would have been fatal both to himself and J us
tice Field.

The facts thus stated in the testimony of Justice Field and the peti
tioner were corroborated by the testimony of all the witnesses to the
transaction. The petitioner soon afterwards accompanied Justice Field
to the car, and while in the car he was arrested by a constable, and at the
station below Lathrop was taken by that officer from the car to Stock
ton, the county-seat of San Joaquin county, where he was lodged in the
county jail. Mr. Justice Field was obliged to continue on to San Fran
cisco without the protection of any officer. On the evening of that day,
Mrs. Terry, who did not see the transaction, but was at the time outside
of the dining-room, made an affidavit that the killing of Judge Terry
was murder, and charged Justice Field and Deputy-lYIarshal Neagle with
the commission of the crime. Upon this affidavit, a warrant was is
sued by a justice of the peace at Stockton against Neagle, and also
against Justice Field. Subsequently, after the arrest of Justice Field,
and after his being released by the United States circuit court on habeas
COTpU8 upon his own recognizance, the proceeding against him before the
justice of the peace was dismissed, the governor of the state having
written a letter to the attorney general of the state, declaring that the
proceeding, if persisted in, would be a burning disgrace to the state,
and the attorney general having advised the district attorney of San
Joaquin county to dismiss it. There was no other testimony whatever
before the justice of the peace, except the affidavit of Sarah Althea
Terry, upon which the warrant was issued.

In the suit of William Sharon against Mrs. Terry in the circuit court
of the United States, it was adjudged that the alleged marriage contract
between her and Sharon, produced by her, was a forgery, and it was
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held that she had attempted to support it by perjury and subornation of
perjury. She had also made threats during the past year, and up to the
time of the shooting of Judge Terry, that she would kill the circuit judge
and Justice Field, and she repeated that threat up to the time she made
her affidavit for the arrest of Justice Field and Neagle; and that she had
made such threats was a notorious fact in Stockton and throughout the
state. The petition was accordingly presented, on behalf of Neagle, to
the circuit court of the United States, for a writ of habeas corp1ts in this
case, alleging, among other things, that he was arrested and confined in
prison for an act done by him in the performance of his duty, namely,
the protection of Mr. Justice Field, and taken away from the further
protection which he was ordered to give to him. The writ was issued,
and upon its return the sheriff of San Joaquin county produced a copy
of the warrant issued by the justice of the peace of that county, and of
the affidavit of Sarah Althea Terry, upon which it was issued. A trav
erse to that return was then filed in this case, presenting various grounds
why the petitioner should not be held, the most important of which
were that an officer of the United States, specially charged with a par
ticular duty, that of protecting one of the justices of the supreme court
of the United States while engaged in the performance of his duty,
could not, for an act constituting the very performance of that duty, be
taken from the further discharge of his duty, and imprisoned by the
state authorities; and that when an officer of the United States, in the
discharge of his duties, is charged with an offense consisting in the per
formance of those duties, and is sought to be arrested, and taken from
the further performance of them, he can be brought before the tribunals
of the nation of which he is an officer, and the fact there inquired into.
The attorney general of the state appeared with the district attorney of
San Joaquin county, and contended that the offense of which the peti
tioner is charged could only be inquired into before the tribunals of the
state. The question of the jurisdiction of the national tribunal to in
terfere in the matter was elaborately argued by counsel; the attorney
general of the state and Mr. Langhorne appearing with the district at
torney of San Joaquin county on behalf of the state, and Mr. Carey,
United States attorney, and Messrs. Herrin, Mesick, and Wilson appear
ing on behalf of the petitioner. The latter did not pretend that any
person in this state, high or low, who committed a crime, might not be
tried by the local authorities, if it were a crime against the state; but
that when, in the performance of his duties, that alleged crime consisted
in an act which is deemed a part of the performance of a duty devolved
upon him by the laws ofthe United States, it was within the competency
of the national tribunals to determine, in the first instance, whether that
act was a duty devolving upon him, and, if it was a duty devolving upon
him, the officer had committed no offense against the state, and was en
titled to be discharged.

John T. Carey, U. S. Atty., Richard S. Mesick, Samuel M Wilson, Wm.
F. Herrin, W. L. Dudley, C.L. Ackerman, J. C. Campbell, and H. C. Mc
Pike, for petitioner.
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G~ A. Johnson, Atty. Gen., .J. ;P.Langhorne, and Avcl'Y C. White, Dist.
Atty., for respondent. .

Before SAWYER, Circuit J udge,and SABIN, District Judge.

SAWYER, J., (SABIN, D. J~, concurring.) The petitioner has sued out
a writ of habeas corpus, returnable before the court, alleging that he is
unlawfully deprived of his liberty and imprisoned by virtue of a warrant
issued by a justice of the peace of San Joaquin county, in this state,
charging him with a felonious homicide, while the act thus character
ized was a lawful act performed in the discharge of his duties as an offi
cer of the United States; and the first question presented is whether this
court has jurisdiction to inquire into the truth of that allegation.

Upan the question of jurisdiction, section 751, Rev. St., provides that
"the supreme court and the circuit and district courts shall have power
to issue writs of habeas corpus;" and section 752 further provides that "the
several justices and judges of the said courts, within their respective ju
risdictions, shall have power to grant writs of habeas corpus for the pur
pose of an inquiry into the cause of restraint of liberty." There is no
limit in these provisions to the jurisdiction of these courts and judges to
inquire into the restraint of liberty of any person. But section 753 pre
scribes some limitations, among which is "that the writ shall not extend
to a prisoner in jail, * * * unless he is in custody for an act done
or omitted in pursuance of a law of the United States, or of an order,
process or decree of a court thereof, or in custody in violation of the con
stitution, or of a law or treaty ofthe United States," and this legislation,
in the language of the chief justice, in McCardle's Case, 6 Wall. 325, 326,
in commenting upon the same provisions in a prior act, "is of the most
comprehensive character. It brings within the habeas corpus jurisdiction
of every court, and of every judge, every possible case of privation of
liberty, contrary to the national constitution, treaties or laws. It is im
possible to widen this jurisdiction." And again, in Ex parte Royall, 117
U. S. 249, 6 Sup. Ct. Rep. 734, the supreme court says:

"As the judicial power of the nation extends to all cases arising under the
constitution, the laws and treaties of the United States; as the privilege of the
writ of habeas corpus cannot be suspended unless when in cases of rebellion
or invasion, the public safety may require it; and as congress has power to
pass all laws necessary and proper to carry into execution the powers vested
by the constitution in the government of the United States, or in any depart
ment or officer thereof; no doubt can exist as to the power of congress thus to
enlarge the jurisdiction of the courts of the union, lind of their justices and
jUdges. That the petitioner is held under the authority of a state cannot af
fect the question of the power or jurisdiction of the circuit court, to inqUire
into the cause of his commitment, and to discharge him if he be restrained of
his liberty. in violation of the constitution. The grand jurors who found the
indictment, the court·lnto which.it was returned and by whose order he was
arrested, and the officer who holds him in custody, are all equally with indi
vidual citizens. under a duty, from the discharge of which the state could not·
release them, to respect and obey the supreme law of the land, 'anything in
the constitution and laws of any state to the contrary notwithstanding,' and
that equal power does not belong to the courts and judges of the several states;
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that they cannot under any authority conferred by the states, discharge from
custody persons held by authority of the courts of the United States, or of
commissioners of such courts, or by officers of the general government acting
under its laws, results from the supremacy of the constitution and laws of
the United States. Ableman v. Booth, 21 How.506; Tal'ble's Case, 13 Wall.
397; Robb v. Connolly, 111 U. S. 624, 4 Sup. Ct. Rep. 544. We are, there
fore, of opinion that the circuit court has jurisdiction upon writ of habeas
corpus to inquire into the cause of appellant's commitment, and to discharge
him, if he be heW in custody in violation of the constitution."

In the exercise of this jurisdiction there is no conflict between the au
thoritv of the state and of the United States. The state in such cases is
subordinate, and the national government paramount. "The constitu
tion and laws of the United States are the supreme law of the land, and
to these every citizen of every state owes obedience, whether in his indi
vidual or official capacity." Siebold's Case, 100 U. S. 392. See, also,
Tenne.ssee v. navis, Id. 257, 258. The exclusive authority of the state
to determine whether an offense has been committed against the laws of
the state is now earnestly pressed upon our attention. In Siebold's Case
the court says:

"It seems to be often overlooked that a national constitution has been
adopted in this country, establishing a real government therein, operating
upon persons and territory and things; and which, moreover, is, or should be,
as dear to every American citizen l1S his state government is. Whenever the
true conception of the nature of thi:; government is once conceded, no real
difficulty will arise in the jLlst interpretation of its powers. But if we allow
ourselves to regard it as a hostile organization, opposed to the proper sover
eigntyand dignity of the state governments, we shall continue to be vexed
with difficurties as to its jurisdiction and authority. No greater jealously is
required to be exercised towards this government in reference to the preserva
tion of our liberties than is proper to be exercised towards the state govern
ments. Its powers are limited in number, and clearly defined, and its action
within the scope of those powers is restrained by a snfficiently rigid bill of
rights for the protection of its citizens from oppression. The true interest of
the people of this country requires that both the national and state govern
ments shall be allowed, without jealous interference on either side, to exer
cise all the powers which respectively belong to them according to a fair and
practical construction of the constitution. State rights and the rights of the
United States should be equally respected. Both are essential to the preserva
tion of our liberties and the perpetUity of our institutions. But, in endeavor
ing to vindicate the one, we should not alluw our zeal to nullify or impair the
other." lOu U. S. 394. See Id. 266, 267.

This court, then, has jurisdiction to inquire upon this writ into the
cause of the imprisonment of the petitioner, and if, upon such inquiry.
he is found to be "in custody for an act done or omitted in pursu
ance of a law of the United States," then he is in custody in violation
of the constitution and laws of the United States, and he is entitled to
he discharged, no matter from whom or under what authority the process
under which he is held may haye issued-the constitution and laws of
the United States made in pursuance thereof being the supreme law of the
land.

The homicide in question, if an offense at all, is, it must be conceded,
an offense under the laws of the state of California, and the state, only,
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can deal with it, as s~tch, or in that aspect. It is not claimed to be an of
fense under the laws of the United States. But if the killing of Terry
by Neagle, was an "act done * * * in pursuance of a law of the
United States," within the powers of the national government, then it is
not, and it. cannot be, an offense against the laws of the stat!) of California,
no matter what the statute of the state may be, the laws of the United
States being the supreme law of the land. A state law, which contra
venes a valid law of the United States, is, in the nature of things, neces
sarily void-a nullity. It must give place to the "supreme law of the
land." In legal contemplation, there can no more be two valid laws,
which are in conflict, operating upon the sallie subject-matter, at the
same time, than, in physics, two bodies can occupy the same space at
the same time. But, as we have seen by the authorities cited, it is the
exclusive province of the judiciary of the United States, to, ultimately,
and, conclusively, determine any question of right, civil or criminal,
arising under the laws of the United States. It is, therefore, the prerog
ative of the national courts to, conclusively, construe the national statutes,
and determine, whether the homicide in question, was the result of an
"act done in pursuance of a law of the United States," and, when that
question has been determined in the affirmative, the petitioner must be
discharged, and the state has nothing more to do with the matter. All
we claim, is, the right to determine the question, was the homicide the
result of "an act done in pursuance ofa law of the United States?" and
if so, discharge the petitioner. As incidental to, and involved in, that
question, it is necessary to inquire, whether the act of the petitioner, was
performed under such circumstances as to justify it. If it was, then, he
was in the line of his duty. If not, then, he acted outside his duty. We
do not make the inquiry, at all, for the purpose of determining, whether
the act was an offense, or justifiable under the statutes of the state. \Ve
do not assume to consider the case, in that aspect, at all. \Ve simply
determine, whether it was an act, performed in pursuance of a law of the
United States. Nor do we act, in this matter, because we have the slight
est doubt, as to the impartiality of the state courts, and their ability,
and disposition, to, ultimately, do exact justice to the petitioner. We
have not the slightest doubt, or apprehension in that particular; but,
there is a principle involved. The question, i8, has the petitioner a right
to have his acts adjudged, and, if found to have been performed in the
strict line of his authority, and duty, a fur·ther right, to be protected, by
that sovereignty, whose servant he is, and whose laws he was executing?
If he has that right, then, there is no encroachment upon the state jmis
diction, and this court must, necessarily, entertain his petition, and de
termine his rights under it, and under the' laws of the United States. It
has no discretion. It cannot decline to hear him withont an utter dis
regard of one of the most important duties imposed upon it by the con
stitution, and laws of the United States. What the state tribunals might,
or might not, do, in this particular instance, is not a matter for a mo
ment's consideration.

The question, is, what are the rights of the petitioner, as to having
his case heard, and disposed of, in the courts of the sovereignty I whose
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servant he is, and whose laws he was employed in executing. If he has
a right to be heard in this court, then, we must hear him, willing, or
unwilling. There is no alternative. Whether the writ should issue, in
this case, was not a question of "expediency," and whether the peti
tiOller shall be discharged, or remallded, is not a question of "policy,"
or "comity," as suggested in some quarters. It is a question of personal
right, and personal liberty, arising under the constitution, and laws of the
United States, which the court cannot ignore. There is a class of cases,
of which Ex parte Royall is an example, in which the court may exercise
a discretion, as to the time of interference, but, in our opinion, this is not
one of them. Ex parte Royall, 117 U. S. 251, 0 Sup. Rep. 734. But,
if it rests in our discretion to discharge, or remand, the petitioner to the
state courts, to be, there, first tried for an offense against the state, while
we are satisfied, that he is entitled to be discharged, to what useful end
would be be sent back, since, upon being tried, and convicted, he would
still he discharged by the national courts on habeas C01jJUS, if the act
should appear to them to have been performed in pursuance of a law of
the United States? This would be, but to put the state to gTertt, useless
expense, and subject the petitioner, if guilty of no ofiimse, to unjust im
prisonment, in violation of his legal rights, until his trial could be had,
and his writ of habeas corpus afterwards, again, sued out, heard and de
cided, when the result, in all probability, would, at last, be the same.
Evidently, public justice demands, that the case should be "summarily"
decided, now, as required by section 701, Rev. St. The court has no
right to trifle with the petitioner's constitutional rights by, unnecessarily,
subjecting him to unjust imprisonment, great expense, and vexatious de
lays. In case of a remand, and conviction, the national courts must
hear and decide the case, at last. Far better for all concerned, that they
should decide it, now, and, forever, end it. \Ve have no desire to usurp
a jurisdiction, that does not belong to us. We have enough to do, in
exercising the admitted jurisdiction conferred upon us, without seeking
to enlarge it in the smallest particular, but we must perform our duty,
as we understand it, be the consequences, what they may.

The statutes of the United States, also make, ample provision for giv
ing full effect to the jurisdiction of this court, in cases where the peti
tiOller alleges, that he is restrained of his liberty, in violation of the con
stitution, or of a law of the United States, in section 760, which reads
as follows. to-wit:

"Pending the proceedings or appeal in the cases mentionerl in the three pre
ceding sections, and until final jUdgment therein, and after final judgment of
discharge, any proceeding against the person so imprisoned or confined or re
strained of his liberty, in any state court, or by or under the authority of any
state. for any matter so heard and determined, or in process of being heard
and determined, under such writ of habews corpus, shall be deemed null and
void."

It is, therefore, only necessary, in order to dispose of the case, to in
quire, and ascertain, whether the petitioner is in custody for an act done
in pursuance of a law of the United States.
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As we have seen from the statement of facts, Mr. Justice Field, of the
United States supreme court, allotted to the Ninth circuit, was traveling,
officially, from one part of his circuit to another, in pursuance of the
requirements of the statutes of the United States, for the purpose of hold
ing a circuit court. By reason of threats against his life, made by dis
satisfied litigants, generally, known, and published in the newspapers,
and brought to the knowledge of the United States marshal for the
northern district of California, and by him called to the attention of the
attorney general of the United States, that officer directed the marshal
to furnish the justice with protection, while thus engaged in the per
formance of his judicial duties, on the circuit. The marshal, deeming
it proper, furnished the necessary protection, by assigning that duty to
the petitioner, who was a United State,; deputy-marshal. The claim, is,
that the petitioner, as such deputy-marshal, was affording the only pro
tection practicable to Justice Field, in the lawful discharge of his duty,
when the homicide was committed, and that the killing was necessary
for the preservation of the lives of both Justice Field, and himself, at
the time the· fatal shot was fired. '1'he homicide was committed at
Lathrop, and not upon land purchased by the United States with the
consent of the state for the needful uses of the United States, in pursu
ance of article 1, § 8, of the constitution. Conceding the points to be
as stated, do they present a case of an act performed in pursuance of a
law of the United States, subjectto their jurisdiction and to the jurisdic
tion of this court, and, is the petitioner held under an arrest on a charge
of murder by the state, "in custody in violation of the constitution or
laws of the United States," within the meaning ofthe statute?

It is urged, that, since the homicide was cummitted in the state at
large, and not in the court-house, or upon land within the exclusive ju
risdiction of the United States, the question, as to whether the homicide
is murder, is It question arising, exclusively, under the laws of the state,
and, that it can be investigated, and determined by the state courts,
alone. ·It is admitted on the part of the state, that the United States
have exclusive jurisdiction over the custom-house block, and, "over all
places purchased by the consent of the legislature of the state, in which
the same shall be, for the erection of forts, magazines, arsenals, dock
yards, and other needful buildings," in pursuance of section 8, art. 1, of
the national constitution,and that, the state has no jurisdiction, what
ever, of any offense committed in such places. But it is contended, that
the United States have no jurisdiction of offenses committed outside the
lands so purchased, in other portions of the state, but, that, in the state
at large, thejurisdiction of the state is exclusive. This proposition, like
most others urged by those, who insist on extreme state rights doctrines,
wholly ignores the principle, that there can be no legal conflict, or in
consistency, in matters wherein the state is subordinate, and the United
States are paramount-where the constitution, and laws of the United
States, are the supreme law of th~ land. We have, already, seen, that,
although in certain cases, the courts of the United States have jurisdic
tion to discharge on habeas corp'U8, prisoners held in custody by the state
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courts, 'in violation of the constitution, and laws ofthe United States, yet,
that, the state courts "cannot, under any authority conferred by the state,
discharge from custody, persons held by authority of the courts of the
United States, or of commissioners of such courts, or by officers of the
ge~leral government, acting under such laws," and, that this "results
from the supremacy of the constitution and laws of the United States."
This principle, established in the Booth and %rble Cases, was recently
properly recognized by the supreme court of California, when upon the
return of the writ of habeas corpus in Terry's Case, it appearing, that he
was in custody by virtue of a judgment of the United States circuit court,
it declined to require the sheriff to produce his body. As the powers
and duties of the state and national courts, are by no means reciprocal,
in this class of cases, so, they are not reciprocal, in the matter of terri
torial jurisdiction mentioned, as claimed on the part of the state. The
constitution and laws of the United States, as to those matters wherein
they are supreme, extend over every foot of the territories of the United
States, and the jurisdiction of its courts, to enforce rights derived there
under, is as extensive, as the territory to which they are applicable.

In Siebold's Case, the supreme court, in reply to an argument in favol
of a wide extension of state rights, uses the following language, pecul
iarly applicable to the point now under consideration:

"Somewhat akin to the ar~ument which has been considered is the objec
tion, that the df'puty-marshals authorized by the act of congress to be created
and to attend the elections are authorized to keep the peace .. and that this is
a duty which belongs to the state authorities alone. It is argued that the
pn~ervation oj' peace and good orde1' in society is not within the power,y
confided to the government oj' the United States, but belongs exclusively to
the states. Here, again, we are met with the theory that the government of
the United States does not rest upon the soil and territory of the country.
We think that this theory is founded on an entire misconception of the
nature and powers of that government. We hold it to be an incontrovertible
principle, that the government of the United States may, by means of physi.
cal force, exercised through its official agents, execute on every foot of Amer
ican soit the powers and functions that belong to it. This, necessarily, in
volves the power to command obedience to its laws, and hence the power to
keep the peace to that extent. This power to enforce its laws, and to execute
its functions in all places does not derogate from the power of the state to ex
ecute its laws, at the same time, and in the same places. The one does not
exclude the other. except where both cannot be executed at the same time.
In that case the words of the constitution itself show which is to yield. 'This
constitution, and all laws which shall be made in pursuance thereof, shall
* =I< =I< be the supreme law of the land.'" 100 U. S. 394, 395.

And again:

"The argument is based on ,a strained and impracticable view of the nature
and powers of the national government. It must execute its powe1's 01' it is
no government. It must execute thern on the land as UJell as on the sea, on
things as 'well as on persons. And, to du this, it must necessa1'ily have the
POWM' to command obedience, to preserve order and keep the peace,. and no
pe1won, or power in this land has the 1'ight to resist or question its authori
ty, so tong as it keeps within the bounds of its jurisdidion." Id. 396.
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The power to keep the peace is a police power, and the United States
have the power to keep the peace in matters affecting their sovereignty.
There can be no doubt, then, that the jurisdiction of the United States
is not affected, by reason of the place,-the locality,-where the homi
cideoccurred. If the locality is a necessary element of jurisdiction, a
majority of the offenses created by the statutes, would be out of their
jurisdiction, and the statutes creating such offenses, would be nullities,
and practically useless. For example, for a quarter of a century, the
United States courts in this state, were held in rented buildings owned
by private parties. They had no jurisdiction over them under the pro
vision of section 8, art. 1, of the national constitution; and no jurisdic
tion other, than, that had over other portions of the country to which
the constitution and its laws extended. Had an assault been committed
in open court, upon the judge, in one of these buildings, and the assail
ing party been slain by the marshal in protecting the judge, under cir
cumstances excusing, or justifying, the homicide, would it be pretended,
that the court would have no jurisdiction to protect him from interfer
ence by the state government? Or, have the United States, and their
courts, no jurisdiction over the offense of resisting a United States mar
shal in the lawful execution of the process of the courts? or over the
crime of counterfeiting the coin, or forging the bonds, or other securities
of the United States, or other offenses against the laws, unless the of
fense is committed in a place under the exclusive jurisdiction of the
United States? Such a claim would be preposterous.

In the case of Tennessee v. Davis, the defendant was indicterl for mur
der in killing one, Haynes, while he was engaged in discharging his du-.
ties as a deputy-collector of internal revenue of the United States, and,
which killing Davis claimed was in selfcdefense. The case was removed
to the circuit court of the United States, under section 643, Rev. St.
It was contended., that this act was an encroachn1f'nt upon state rights,
since it took away the right of the state, to determine, and execute its
own criminal laws; and, was, therefore, unconstitutional. The supreme
court sustained the act. It was held "that the United States is a gov
ernment with authority extending over .all the territory of the Union,
acting upon the state, and the peopie of the state." In deciding the
case, the court said:

"As was·said in Martin v. Hnnter, 1Wheat. 363, the' general govemment
mlist cease to exist whenever it loses the power of protecting itself in the ex
erciseof its constitutional powers.' It can act only through its officers and
agents, and they must act within the states. If, when thus acting. and with
in the scope of their authority, those officers can be arrested and brought to
trial in a state court, for an allegerl offense against the laws of the state, yet
warranted by the federal authority they possess, and if the general govern
ment is poweJless to interfere at once for their protection; if their protection
must be left to the action of the state court- the operations of the general
government ·may at any time be alTl:'sted at the will of one of its members.
The leg.islation of a sl<lte may be unfriendly. It may affix penalties to acts
done under the immediate direction of the national government, and in obe
dience to its laws. It may deny the authQrityeonferred by those laws. The
state court may administer not only the· laws of the state, but equally federal
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law, in such a manner as to paralyze the operations of the government. And
even if, after trial and final judgmerrt in the state court, a case can be brought
into the United States court for review, the officer is withdrawn from the dis
charge of his duty during the pendency of the prosecution, and the exercise
ofacknowledged federal power arrested. We do not think such an element
of weakness is to be found in the constitution. The United States is a gov.
ernment with authority extending over the whole territory of the union, act
ing upon the states and upon the people of the states. While it is limited in
the number of its powers, so far as its sove1'ei,qnty extends it is supreme. No
state government can exclude it from the exercise of allY authority conff'rred
upon it by the constitution, obstruct its authorized officers against its will, or
withhold from it, for a moment, the cognizance of any subject which that in
strument has committed to it." Tennessee v. Davis, IOU U. S. 262, 260.

These expositions of the territorial extent of the jurisdiction of the
general government, are authoritative, and conclusive; and the result, is,
that wherever the constitution and laws of the United States operate, at
all, the state laws in conflict with them, are subordinate, and, those of
the United States are supreme, and paramount. Numerous cases are
reported in the books, wherein parties arrested for offenses under the
state laws, for acts performed in the discharge of duties imposed by the
laws of the United States, have been discharged from imprisonment on
habeas corpus by the United States courts, in consonance with these prin
ciples, now, authoritatively, established by the supreme court of the
United States, in the cases cited, and others in the same lille. Thus, in
E.c parte Jenkins, and others, deputy United States marshals, who were
arrested on the warrant of a justice of the peace in Pennsylvania, for
shooting and wounding a negro, who resisted an arrest attempted under
a warrant issued by the United States court for a: fugitive slave, Mr. Jus
tice GRIER of the United States circuit court, took jurisdiction and dis
charged the petitioners, under the act of 1835, since carried into the Re
vised Statutes, as part of section 753, under which this case arises. After
their discharge, they were arrested,again, in a suit by the negro for tres
pass, upon a warrant issued by a judge of the supreme court of Pennsyl
vania, and again discharged on habeas corpus by the United States circuit
court. After this they were indicted for the shooting, and wounding of
the negro, by the grand jury of Luzerne county, and a third time re
leased on habeas corpus. 2 Wall Jr. 521 et Beq. In the first of these
cases Mr. Justice GRIER observes.

"What, then, have we power to do on the return of the writ? The writ of
habeas C01J)U.Y is a high preroj:{ative writ known to the common law: the great
object of which is the liberation of those who may be in prison without suffi
Cient cause. It is in the nature of a writ of error, to examine the legality of
the commitment. It brings the body of the prisoner up, together with the
cause of his commitment. 'rhe court can, undoubtedly, inqUire into the suffi
ciency of that cause. * * * "Warrants of arrest issued on the application
of private informers,may show on their face a prima facie charge sufficient
to gn~e jurisdiction to the justice; but it may be founded on mistake, igno
rance, malice, or perjury. To put a case very similar to the present-A. tells
B. that he ha~ seen C. kill D. B. runs off to a justice, swears to the murder
boldly; without any knowledge of the facts, and takes out a warrant for C.,
who is ar'rested and imprisoned in consequence thereof. C. prays a habeas

v.39~'.no.15-54



850 FEDERAL REP()RTER, vol. 39

C01'PUS, and shows that 11e was thesher,if'fof the county,and hanged D. in pur~

S,llan~e of a iegal warrant. If a court co,wd not discharge a prisoner in such
a case because the warrant was regular on its face the writ, of habeas co'rpus
is of little use. The authorityconf~rredon the judges of the United States
by this act of congress gives thelTIan tbe power that any other court could
exercise under the writ of habeas C01'PUS" or gives them nOne .at all. If under
such a Wljt they may not discharge, their officer, when imprisoned' by any au~

thority,' for an act done in pursuance of a law of the United States, it would
be impossil;Jle todiscover for what useful p'upose the act was passed. Is the
prisoner to be brought before them only that they may acknowledge theil' ut-
ter impotence to protect him ~ 'I< 'I< '1<"

In Ex parte Robinson, Mr. Justice McLF~AN held that" a writ of habeas
corpus may issue to relieve an officer of the federal government who has
been in1prisoned under state authority for the performance of his duty."
6 McLean, 3.55. In the course of the decision the learned justice ob-
serves: "

"It is a general principle of law, to which I Imow of no exception, that the
laws of every government shall be construed by itself; and snch construr;tion
is acted upon by I the judiCIary of all other countries. By the federal consti
tution the jndicial power of the United States is declared to be vested in one
supreme conrt, and in such inferior courts a'i, the congress may from time to
time order and establish.' Under this provision the jUdiciary of the Union
gives a construction to the laws which is obligatory on the state tribunals.
The constitution again declares: • The constitution, and laws of the United
states which shall be made in pursuance thereof, and all treaties made or
which shall be made under the authvl'ity of the United States, shall be the
supreme law of the land; anll the judges in every state shall be bound thereby,
anything in the constitution or laws of any state to the contrary notwith-
standing.''' Id.362, .

Thus, it is the exclusive prerogative of the national courts to, finally,
determine, whether an act performed by one of the officers of the United
States, and, especially, an officer of the court itself, is done in pursu
ance of a law of the United States, or whether, when under arrest for
acts performed in connection with his office, he is "in custody in viola
tion of the constitution, or, of a law of the United States."

In the case of U. S,v. Jailer o/Fayette County, 2 Abb. (U. S.) 265, a
special deputy United States marshal was arrested, under the state laws,
on a charge of murder, for a homicide commItted by hirn in attempting
to arrest one, Cull, upon aw.arllant, issued by.a commissioner of the
United States circuit court, foroffill1ses charged to have been committed
under the internal revenue laws. Upon the hearing,the United States
circuit court found, that, the 'homicide was committed in the perforrn~

ance of "an'act done in pursuance of a law of the United States, or of a,
process o(a ,court or judge of .the same," and discharged the petitioner.
The question of the jurisdiction .of the court, and the facts, were, elab
orately, discussed. So, in Re Ramsey, 2 Flip. 451; the prisoner was a
deputy United:Statesn1arshal, it]. custody by orde,r ofa state court, on
a charge of miltder, the hOlnicidehaving been cOl?mithidin an attempt
to al'rest,u,ppU,a warrant issued. by the United States courts, th~ party
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slain. The court found that the act was done in pursuance of a la N of
the United States; that petitioner was justified in the act whieb he per
formed, and discharged him. See, also, to the same effect, Inre Neill, 8
Blatchf.167; In re Farrand, 1 Abb. (U. S.) 140; Case oj Electoral College,
1 Hughes, 571; In re Hurst, 2 Flip. 510; and cases coLected in 29 Myer's
Fed. Dec. 677. Thus it appears to be settled, beyond controversy, that,
where a party is in custody by state authority, for an act done, or
omitted to be done, in pursuance of any specific provision of a statute
of the United States, imposing a duty upon him, or for an act performed
justifiable by the circumstances of the case, in order to enable him to
perform that duty, or in the execution of any order, or process, or de
cree, of a court of the United states, or of a judge thereof, the courts of
the United States have jurisdiction to discharge him on habeas corpus,
under section 753 of the Revised Statutes. In such a case, the laws of
the United States are supreme, and the act cannot be an offense against
the laws of the state, and, as we have before seen, whether an act is per
formed in pursuance of a law of the United States, is a question exclu
sively for the United States courts to, authoritatively, and, conclusively,
determine. They must interpret finally the laws of the United States.
With their decision the state cannot interfere. When the United States
courts have spoken on the subject, the state has no~hing .more to do
with it.

The only remaining questions to determine are: (1) Was the homi
cide, now in question, committed by petitioner, while acting in dis
cnarge of a duty imposed upon him by the constitution, or laws of the
United States, within ;he meaning of section 753 of the Revised Stat
utes? (2) Was the hOlllicide necessary, or was it reasonably apparent
to the mindofthe petitioner, at the time, and under the circumstances
then existing, that the killing was necessary in order to a full and com
plete discharge of such duty?

It is urged that there is no statute, which, specifically, makes it the
duty of a marshal, or a deputy-marshal, to protect the judges of the
United States courts, while out of the court-room, traveling from one
point to another in the circuit, on official business, from the violence of
litigants, who have become offended at adverse decisions made by such
judges in the performance of their judicial duties, and that marshals, or
deputies, so engaged, are not within the provisions of section 753 of the
Revised Statutes. It will be observed, that the language of the provis
ion of section 753, is, "an act done * * * in pursuance of a lnw of
the United States," not in pursuance of a statute of the United States.
The statutes of Congress, in their express provisions, do not present all
the law of the United States. Their incidents and implications are as
much a pfJ.J·t of the law as their express provisions. When they pre
scribe duties, y,rovide for the accomplishment of certain designated
objects, or confer authority in general terms, they carry with them all
the powers essential to effect the ends designed. Says the supreme court
in Tennessee v. Davis, 100 U. S.264, 'quoting with approbation from
Chief Justice MARSHALL:
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"It is not unusual for a legislativ:e act to involve consequences'which are
not expressed. An officer, for example, is ordered to arrest an individual. It
is not necessary, nor is it usual..to say tllat he shall not be pnnished for obey
ing this order. His security is implied in the order itself. It is no unusual
thing for an act of MngJ'ess to imply, without expressing, this very exemp
tion from state cor,trol. * * *Tlle collectors oftlle revenue, the carriers
of the mail, we m}nt establishment, and a;1. those institutions which are pub
lic ill their nature, are examples in point. It has 'fIe'lJet been doubted that all
who are employed in them are protected while in the line 0/ ~heir duty,. and
yet this protection is not expressed in any act 0/ cong1'ess. It is incidental
to, and is implied, in t he several acts by which those institutions are crE'ated;
and is secured tothe indivil1uals employed in them by the judicial power alone
-that is, the judicial power is the instrument employed by the government
in administering this security."

If the officers referred to in the preceding passage are to be protected,
while in the line of their duty, without any special law, or statute, re
quiring such protection, are not the judges of the courts-the principal
officers in a department of the government second to no other-also to
be protected, and are not their executive subordinates-the marshals,
and their deputies-to be shielded from harm by the national laws,
while honestly engaged in protecting the heads of the courts from assas
sination? When it was argued in Siebold's Case, that, it was not in the
power of the United States to authorize the United States marshals to
"keep the peace" at Gongressional elections, "that the preservat'ion of peace and
good onler in society is not within the powers confided to the government of the
United States, bnt belonged exclnsively to the state," we have seen the answer
of the supreme court to that argument, in cases where the rights and
interests of the United States government were involved in the matter of kecp
ing the peace. "We hold it to be an incontrovertible principle," said the
court, "that the government of the United States, may, by means of
physical force, exercised through its official agents, execute on every
foot of American soil the powers and functions that helong to it. This
necessarily involves the power to command obedience to its laws, and
hence the power to keep the lJeace to tlutt C'xtent." And again:

"Why do we have marshals at all if they cannot physically lay their hands
on persons and things in the pE'rformance of their proper duties? 'What func
tions can they perform, if they cannot use force? In executing the processes
of the courts, must they call upon the nearest constable for protection? Must
they rely upon him to use the requisite compulsion, and to keep the peace
whilst they are soliciting and entreating the parties and by-standel's to allow
the law to take its course? This is the necessary conseqlIence of the positions
that are assumed. If we indUlge in such impracticable views as these, and
keep on refining and re-refining, we shall drhe the national government out
of the United States, ami relegate it to the District of Columbia, or perhaps
some foreign soil. We shall bring it back to a condition of greater helpless
ness than that of the old confederation." Id. 395, 396.

In this particular case, the petitioner, long before he reached I~athrop,

endeavored, through the conductor of the train, and the proprietor of
the eating-house, at that place, .tohave "a constable" in readiness, on the
arrival of the train, to keep the peace, but without succeRS. \Vhen too
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late to prevent the tragedy, the constable appeared, and arrested the pe
titioner, for performing the duty, which it is, now, claimed, devolved,
exclusively, upon himself, or, some other peace-officer of the state.
Had the United States, in this instance, relied upon another government
-the state of California-to keep the peace, as to one of their most ven
eJ'able, and distinguished offi~ers-one of the judges of their highest
court-in relation to matters concerning the performance of his official
duties, they would have leaned upon a broken reed; and there would,
now, in all probability, bl) a vacancy on the bench of one of the most
august judicial tribunals in the world, and the deceased-the would-be
assassin-might, perhaps, be a tenant of the Stockton jail, to be disposed
of by another government. The case afI()rds a striking illustration of
the necessity for the United States to protect their own officers, while in
the discharge of their duties, and, by such protection, protect the na
tion itself. The result was, that, instead of arresting the conspirator in
the contemplated murder-the wife of the deceased, armed with a loaded
revolver, till relieved of it by a citizen-threatening death to Justice
Field, calling upon the by-standers to aid her, and attempting to enter
the car, with the avowed purpose of compassing his death, the offirerof
the United States, assigned by his government to the special duty of
protecting the justice's life against these very parties, while in the actual
performance of the duties, so assigned him, was, himself. arrested, with
out warrant, and disarmed by an inferior officer of the 'ltate, and inter
rupted in the discharge of those momentons duties, thereby, leaving his
charge helpless, and without the protection provided by the government
he was serving, at a time when such protection seemed most needed.
Had Neagle been a deputy-sheriff of San Joaquin county, assigned, by
his superior, to this very duty of protecting the life of Justice Field,
under the state laws, and, in the performance of his duties, committed
the homicide in all other respects under precisely the same circumstances,
would he have been arrested by the constable of Lathrop, without a
warrant, and disarmed with such inconsiderate haste, and, thereby, pre
vented from further performing his duty to protect the life and person
of Justice Field, leaving him to pursue the remainder of his journey
without protection? Yet the con;;;table was informed, that Neagle was
acting as a deputy United States marshal, under the orders of his supe
riors, for the protection of the life and person of a justice of the supreme
court of the United States.

'~Te do not wish to be regarded as, now, calmly, and, deliberately,
looking back upon the scene, and sitting in judgment upon the action of
the constable, or as passing censure upon his zeal. He, doubtless, in
the emergency, where time for consideration was short, and the facts not
fully appreciated, acted according to the best dictates of his judgment,
necessarily, hastily formed. But when the state now comes in, after an
arrest upon a warrant issued upon such flimsy testimony as that pre
sented, and, deliberately, claims the exclusive right to sit in judgment
upon the acts of the United States deputy-marshal, performed not upon
his own interpretation of the law, but upon that of the attorney general
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· of the United States, who may be presumed to possess' some knowledge
·of his powers and duties, it is well to consider the circumstances from a
stand-point .presenting a view of both sides of the question. In matters
of the public peace, in which the national governmen<; is concerned, the
marshals and deputy-marshals, within the scope of their authority, are
nntional pence-officer8, with all the statutory and common-law powers ap
pertaining to peace-officers. Is not the national public peace involved,
when a deadly assault is, une~pectedly, made upon a judge in open
court, in which the marshal, and his deputies, seeing the assault, are
both authorized, and bound, on their own motion, without any previous
order, or command, tl) interpose, and use sufficient force to quell the dis
turbance,and subdue the parties making it? Yet where is there any
specific provision of the statute imposing that duty upon them? The
marshal is reqnired to attend court, but it is not provided, what he shall
do in court. To what end shall he be in court, ifnot to keep order, and,
if necessary, to protect the judges from violence, by force, or any prac
ticable means? But there is no statute requiring it in terms. The gen
eral duties of marshals are provided for in section 787, which reads as
follows:

"It shall be the duty of the marshal of each district to attend the district
and circuit·courts when sitting therein, and execute throughout the district~

all lawful pr~cepts directed to him, and issued under the authority of the
United States; and he shall have power to command all necessary assistance
in the execution of his duty."

There is no more authority specifically conferred upon the marshal by
this secticlll to protect the judge from assassination, in open court, with
out a specific order, or command, than there is to protect him out of
court, when on the way from one court to another, in the discharge of
his official duties. And the assassination in court, as well as out of it.
might well be ac.complished before the judge would be aware ofhis danger.
and before it would be possible to give a command or order to the mar
shal for his protection. The authority exists in the one case, as in the
other, from the nature of the office, and the powers arising under the
commpn law I recognized and in use in the country, and in the nature of
things, inherent in the office. The very idea of a government composed
of executive, legislative and judicial departments, necessarily, compre
hends, the power to do all things through its appropriate officers, and
agents, within the scope of its general governmental purposes, and powers,
requisite to preserve its existence, protect it, and its ministers, and give
it complete efficiency in all its parts. It necessarily and inherently in
eludes power in its executive department to enforce the laws, keep
the national peace with regard to its officers while in the line of their

· duty, and protect by its all-powerful arm all the other departments,and
the officers, and instrumentalities, necessary to their efficiency, while
engaged in the discharge of their duties. In language attributed to Mr.
ex-Secretary Bayard, used with reference to this very case, which we
quote, not as a controlling judicial authority, but for its intrinsic, sound.

·common sense:
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"The robust and essential principle must be recogn,ized,and proclaimed,
that the inherent powers of every government which is sufficient to authorize
and enforce the judgment of its courts, are, equally, and at all times, and in
all places, sufficient to protect the individual judge who, fearlessly and con
scientiously in the discharge of his duty, pronounces tho'l\! judgments."

Our jurisprudence is derived from, and founded upon, that of England,
llnd our judges, and officers are substantially the same. They have cor
responding duties imposed upon them, and inherently possess corre
sponding executive powers, to enable them, to effectively perform their
.duties. From the foundation of our government, many of their com
mon-law duties have been performed, and common-law powers exercised
without specific or statutory direction, and without question; arld the
<lammon-law principles governing them, except so far as inapplicable, or
modified by statute, still remain in force. The ohservation of the su
preme court of California, in the Estate of Apple, 66 Cal. 434, 6 Pac.
Rep. 7, in which state a Code has been adopted with respect to the com
mon law not abrogated or modified by the Code, is applicable here.
Said the court:

"The Code establishes the law of thia state respecting the subjects to which
it relatf?s; but this, of course, does not mean that there is no law with respect
to such SUbjects except that embodied in the Code. When tile Code speaks,
its provisions are controlling, and they are to be liberally constrned, with a
view to effect its objects and promote justice-the rule of the common law
that statutes in derogation thereof are to be strictly construed haVing been
abolished here; but where the Code is silE'nt, the common law governs."

So here, where the duties of the marshal are not limited, or specifically
defined, by the statute, we must look to the powers and duties of sheriffs,
at common law for them, so far as those duties come within the purposes,
and powers of the national government. There are many acts, and
duties, daily performed by the marshals, and by other officers, that are
not specifically pointed out, or defined by the statute. The marshals
are in daily attendance upon the judges, and performing official duties
in their chambers. Yet no statute, specifically, points out those duties,
or requires their performance. Indeed, no such places as chambers for
the circuit judges, or circuit justices, are mentioned atall in the statutes.
The judges' chambers do not appear to have any "local habitation."
The justices of the supreme court at Washington have, in fact no cham
bers, otherwise, than, as they study, and do their work out of court, at a
room in their own residences. 'Ve have in the San Francisco court
house rooms that we call chambers, in which the work of the judges out
of court is, in part, but not wholly, performed. We apprehend that the
marshal would as clearly be authorized to protect the judges here, in
chamhers, as in theqourt-room. All business done out of court by the
judge is called "chamber business." But it is not necessary to be done in
what is usually called, "chambers." Chamber business maybe done, and
often isdope, on the st,~eet,in the judge's own house, at the hotelwhere
he stops, when absentfmm hQme, or it may be done in transitu, on
the cars, in. going from one place to another, within the proper juris
diction to hold court. Mr. Justice :It'ield could, as well, and as author-
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itatively,iasue a temporary injunction, grant a writ of habeas corpus, an
order to show cause, or do any other chamber business for the district
:in .the dining-room at Lathrop. or in the cars, as at his chambers in San
Francisco, or in the court-room. He could have made a writ of habeas
corynt8 returnable before himself on the car. and lawfully heard and de
cided the case while on his passage to San Francisco. The chambel's of
the judge, where chambers are provided, are not an element of jurisdk
tion, but are a convenience to the judge, and to suitors-places, where
the judge at proper times can be readily found, and the business con
veniently transacted. But the chambers of the judge, as a legal entity,
are something of a myth. For the purposes of jurisdiction, the cham
bers of the judge are wherever he happens to be in his circuit or district,
when the exigencies of the case call for the tramaction of ~hamber busi
ness, and a judge is as clearly engaged in the discharge of the duties of
his office, when going from one place of holding court to another, for
the purpose of holding court, and just as much entitled to protection
from h_.3 own government against murderous or other assaults, from des
perate suitors, on account of his judicial action, as when actuany engaged
in business. at chambers, or in holding court.

In England, whence we derive our jurisprudence, the h1gh sheriff of
the shire was the keeper of the king's peace-that is to say, the keeper
of the peace of the sovereignty which the king represents. So here, I
take it, under the authorities cited, the marshal is the keeper of the
peace of the government of the sovereignty he serves, within the scope
of the supreme powers of that government. In England, in early dilys,
it was the duty in every shire of the sheriffs not only to attend the C(1~Jrts,

but to attend the judges through their circuits. They met the judges at
the border ofthe shire, and attended them until they left it at the border
of another. Dalt: Sher. c.98, p. 369, (published in 1682.) See,
also, 40 Alb. Law J. 161. Such is, also, understood to have been the
praetice in early days in a number of the states. From the advancing
state of civilization, this practice has, doubtless, generally become un
necessary for the safety of the judges, and it has faJen into desuetude.
But it does not follow, that the power to thus protect them has been
abolished, or become extinguished. It simply remains latent, or dor
mant, ready to be called into action, whenever the exigencies of the case,
or times, require it. And how could \/nere possibly be a more urgent
occasion for reviving the pracCce, and calling it into action, than the
recent journey of Justice Field to Los Angeles, and return on offic;al
busineEs?

Upon general, immutable principles, the power must, necessarily, be
inherent in the executive department of any government worthy the
name of government, to protect itself in all matters towhich its author
ity extends, and this, necessarily, involves the power to protect all the
agencies and instrumentalities necessary to accomplish the objects and
purposes of that government. In the rtational government of the Unit
ed States, the judiciary constitutes one of its most important branches.
Unlike the judiciary of other nations, it is invested with the jurisdiction
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to pass, finally, and, conclusively, upon the powers of the legislative
and executive departments of the government, and to confine them
within their constitutional limits. It is, therefore, the balance-wheel of
the national government, that keeps it running, regularly, and, smooth
ly, within its proper domain. Impotent, indeed, must be the executive
branch of the government, if it is not empowered to protect the lives of
the judges of the highest branch of its judiciary, from assault and as
sassination, on account of their judicial decisions, by desperate dii:lap
pointed litigants, while passing from point to point within their territo
rial jurisdiction. in the discharge of their high functions, and duties.
'Ve cannot think the power can be wanting, even if there were no con
stitutional, or statutory provision, governing the case. It seems impos
sible, that the national government should be left to the mercy, good
will, or complacency of the state, to afford that protection to its judges,
that the United States, if worthy to be called a nation, are bound them
selves to furnish.

As a further example of laws, not ordained by specific statutory enact
ments, see those respecting punishment for contempts. For 40 years
after the organization of the national government, clown to 1831, there
was no statute which, specifically, defined contempts of court. Ex parte
Robinson, 19 Wall. 510; Ex parte Terry, 128 U. S. 302, 303, 9 Sup. Ct.
Rep. 77; Ex parte Savin, 131 U. S. 275, 9 Sup. Ct. Rep. 699. But the
courts, nevertheless, exercised the power, necessarily, from the nature
of things inherent in every court, to protect itself, its dignity and its
officers, by the punishment of many acts as contempts of their author
ity; and, they determined for themselves, what acts should constitute
contempts. The first specific act upon the subject passed by congress,
was not an act enlarging the power of the court, but it was, on the con
trary, a restriction of the powers already exercised within certain de
fined limits. The act was passed at the instance of Senator Buchannan,
to limit the power of the courts, theretofore, exercised, to punish for
contempts, as a sequel to the impeachment of a United States judge for
the dish'ict of Missouri. The act was passed March 2, 1831, and is en
titled, "An act declaratory of the law concerning contempts of court."
4 U. S. St. at Large, 487. The first section does not grard the power
to punish for contempts, but expressly recognizes the existing power,
and, in express terms, thereafter, limits the power to certain enumer
ated cases. In order that those who were before subject to punish
ment for contempt should not escape the penalties due their acts, section
2 of the statute makes certain acts, before punishable as contempts, oi·
fenses against the laws of the United States, punishable by the less sum
mary, and more deliberate proceeding on indictment and trial by a jury.
Many of the acts under that act, still recognized as punii:lhable as con
tempts, as being necessary to the prompt and summary vindication of
the authority of the court, are, also, indictable offenses under other stat
utes. In Ex parte Robinson, 19 Wall. 510, the court expresses a doubt,
as to the power of congress to thus limit the authority of the supreme
court to punish for conlempts which derives its jurisdiction directly from
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the constitution. Yet, there is no express pro:vision in the constitution
conferring jurisdiction to punish contempts. It is treated as a power
l1ecessarilyinherent in the court, requiring no express authority.

This statut<;J of 1831 has been carried into the Revised Statutes, section
1 of that act baving been re-enacted in section 725 of the Revised Stat
utes, giving it a granting, as well as a restricting, form, but in no sense
changing its purpose or meaning. And section 2 is now found in section
5399 of the Revised Statutes, as a part of the criminal code of the nation.
Did anybody ever doubt, or does anybody now doubt, that the power
of the United States courts to punish contempts, without any statutory
definition ofcontempt, from the organization of the government down to
1831, was just as ample, and that it was just as much a part of the law
of the United States, inherently, vested in the courts, as it was after the
passage of the act of 1831, or as it is now under the same provisions car
ried into the Revised Statutes? Or did anybody doubt the authority of
the courts to determine what acts constituted a contempt? Yet there was
no specific provis~on of the statutes defining contempts. It was a power,
however, necessarily, inherent in the courts. It is involved in the very
idea of a court, having power to administer the laws of the land. It would
be im possible for courts to perform their functions and administer the
laws without it. And as so inherent, the power to punish various acts
not mentioned as such, for contempt, was as much a part of the law of
the United States as if ordained by a specific provision of the statute of
the United States, and the authority of the marshal to protect the judges,
is a cognate power, also necessarily inherent in the office he holds. Thus
there is much law of the United States, not now found, in terms, in the
statutes, but as valid and binding upon the people, and upon the states,
as if it were, specifically, anel, definitely, theroin expressed. See U. S.
v.Hudson,7 Cranch, 32-34; In 1'8 Meador, 1 Abb. (U. S.) 324; In 1'1',

Bucleley, 69 Cal. 18, 10 Pac. Rep. 6\).
But we are not without constitutional, and statutory provisions, broad

enough, and, specific enough, as we think, to cover the case. The na
tional constitution, providing a government for 65,000,000 of- people,
covers but a vHy few pages, but it seems to be amply sufiicient for the pur
poses intended. Article 2,sectioll 1 of the national constitution, pro
vides that, "The executive power shall be vested in a president of the
Unted States of America. " In prescribing the duties of the president, in
the terse but comprehensive language of section 3, art. 2, it provides that
"he shfl,lI take care that the laws be faithfully executed." These provis
ioqs make him the executive head of the nation, and give him all the au
thority necessary to accomplish the purposes intended-all the authority,
necessarily, inherent in the office, not otherwise limited. Congress, in
pursuance of powers vested in it, has provided for seven departments, as
su bordinate to the president, to aid him in performing the executive func
tions conferreclupoll him. Section 346, Rev. St., provides that, "one of
the executive departments shall be known as the 'Department of J us
tice,'" and, that, there shall be "an attorney general, who shall be the
head thereof." He has general supervision of the executive branch of the
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national judiciary, and section 362 provides as a portion of his powers and
duties, that "the attorney general shall exercise general superintendence
and direction over the attorneys and marshals of all the districts of the
United States, and territories, as to the manner of discharging their re
spective duties; and the several district attorneys and marshals are re
quired to report to the attorney general an account of their official pro
ceedings, and of the state and condition of their respective offices, in such
time and manner as the attorney general may direct." Section 788, Rev.
St., provides that" the marshals and their deputies shall ~at'e, in each state,
the same powers in exeC'Uting the laws of the United States, as the sheriffs and
their deputies in such state may have, by law, in executing the laws thereof."
By section 817 of the Penal Code of this state, the sheriff is a "peace
officer." By section 4176, Pol. Code, he is "to preserve the peace," and,
"prevent and suppress breaches of the peace." The marshal is, therefore, in
accordance with the decision of the supreme court already referred to,
and under the provisions of the statute above cited, "a peace-officer;" so
fa?' as keeping the peace in any matte)' wherein the national powers of the
United States are concerned, and as to such mdtters he has all the powers of the
sheriff, as a peace-Officer under the laws of the state. He is, in such matters,
~'to preserve the peace," and. "prevent and suppress breaches oj the peace." An
assault upon, or an assassination of, a judge of the United States court,
while engaged in any matter pertaining to his official duties, on account,
-or by reason of his judicial decisions, or action in performing his official
duties, is a breach oJ the peace, affecting the authority and interests of the United
States, and tvithin the jurisdiction, and power of the marshal, or his depldics
to prevent as a peace-qfficer of the national gorcl'nment. Such an assault is
not merely an aSf:luult upon the person of the judge, as a man. It is an
assault upon the national judiciary, which he represents, and through
it an assault upon the authority of the nation itself. It is, necessarily, a
breach of the national pence. As a national peace-officer, under the con
ditions indicated, it is the duty of the marshal, and his deputies, to pre
vent a breach of the national peace by an assault upon the authority of
the United States, in the person of a judge of its highest court, while in
the discharge of his duty. If this he not so, in the language of the su
preme court, before cited, "'Vhy do we have marshals, at all?" What
useful functions can they perform in the economy of the national gov
ernment?

The constitution of the United States provides for a supreme court,
with jurisdiction more extensive, in some particulars, than that con
ferred on any other national judicial tribunal. If the executive depart
ment of the government cannot protect one of these judges, while in the
discharge of his duty, from assassination, by dissatif:lfied suitors, on ac
count of his judicial action, then it cannot protect any of them, and all
the members of the court may be killed, and the court, itself, extermi
nated, and the laws of the nation by reason thereof, remain unad
ministered, and nnexecuted. The power and duty imposed on the pres
ident to "take care that the laws are faithfully executed," necessarily,
carries with it all power, and authority nece3sary to accomplish the ob-
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ject sought to be attained, and, 'certainly, ,the power and duty to protect
fromth8 deadly assaults of desperate suitors, the lives of the judges of
the highest court in the nation, while engaged in the lawful discharge of
their duties. '

As we have before seen, neither constitution nor statutes can, or do,
anticipate and point out, specifics.lly, every possible right or duty to be
covered and secured. They must, neeessarily, be general. In the pas
sage already cited from Tenne8see v. Davi8, the supreme court, in speak
ing of certain officers, says:

"It has never been douhted, that all who are employed in them are pro
tectf'd while in the line of their duty; and yet this protection is not expressed
in any act of congress, It is incidental to, and is implied in, the se'oeral
acts by wltich those instittttions are created,. and i~ secured to the individu
als employed in them by the jUdicial power alone; that is. the jUdicial power
is the instrument employed by the government in administering this security."
100 U. S. 265.

And in U. S. v. Macdaniel, 7 Pet. 14, similar views were expressed.
Said the court:

"A practical knowledge of the action of anyone of the great departments
of the government must convince every person that the head of a department,
in the distrilJution of its duties and responsibilities, is often compelled to ex
ercise his discretion. He is limited in the exercise of his powers by law; but
it does not follow that he must show a statntory provision for e'oerything he
does. No government co'uld be administered on such principles. * * *
The1'e are numberless thin,(js which must be done, that can neither be antici
pated nor defined, and which a1'e essential to the prope1' aetion of the gov
ernment."

These observations are especially, and forcibly applicable to the terse
but very comprehensive provisions of the constitution, and of the sev
eral statutes cited, as to the powers and duties of the president, the at
torney general, and marshals.

The act of the attorney general, in directing the United States marshal
to protect the life of Mr. JusHce Field against the assaults of the de
ceased, and his wife, is, in legal contemplation, the act of the president.
The president speakj;, and acts, through the heads of the several execu
tive departments in relation to subjects, which appertain to their respect
ive duties. They are but the subordinates of the president, wielding
his power. Wilcox v. Jackson, 13 Pet. 513; U. S. v. Cutter,2 Curt. 617.
In the. former case, relating to a reservation of land by the secretary of
~ar, the court said: '.

"Xow althongh the immediate agent in requiring this reservation was the
secretary of war, yet we feel justitied in presnlllingthat it was done by the
approbation and direction of the president. The president speaks and acts
through the heaus of the several departments in relation to ~ubjects which
appertain to their respective duties." '

See, also, 7 Op. Atty. Gen. 480, 481; rd. 4.53-479; Confiscation Cases,
20 Wall. 108, 109j U. S. v. Eliason, 16 Pet. 291.
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By section 788, Rev. St., and the several provisions of the statutes of
California herein cited, the United States marshal is made a peace-offi
cer, and, as such, he is authorized to preserve the peace, so far as a
breach of the peace affects the authority of the United States, and ob
structs the operations of the government, and its various departments.
The courts must, from the nature of things, be enabled fully to perform
all their functions, imposed upon them by the constitution, and laws,
without hindrance, or obstruction, and they must have the inherent
power to protect themselves by, and through, their executive officers,
under the direction, and supervision of the attorney general, and the
president, against obstruction, and hindrance in the performance of their
judicial duties. An aS8ault upon a judge in court, or a judge, out of
court, while in the performance of his duty, induced by his judicial ac
tion, and intended, or cakulated to obstrnct him in, or deter him from, a free
and full discharge of his duty, is a breach of the nat'ional peace affecting the
sovereignty of the nation, and tend'ing to obstruct and impair the operations and
efficiency of one of the most important departments of the government. As 8uch,
it is the duty of the United States marshal, under the police powers of
the nation, so conferred upon him, by the statutes cited, and as a na
tional peace-officer, to prevent such breach of the peace. Under the state
laws deputy-sheriffs, when occasion requires, constables, and police-offi
cers of cities, are assigned to certain districts, to watch over the safety
of the citizens, and to guard, and protect their persons and property from
assault, destruction or injury, in short to prevent the commission of crimes,
etc. These officers, in cities, are found everywhere, night and day,
guarding the citizen and his property from injury. So the attomey gen
eral, under the provisions of the statute cited, and the president under
the provisions of the constitution, requiring him to see, that the In IVS
are faithfully executed, are authorized, and empowered, to direct the
assignment by the marshal, of any deputy to perform any special national
police duty, within his jurisdiction, arising out of the statutes, whether
by express provision, or necessary implication, and under any power,
necessarily, inherent in the president, and government, in order to give
full effect and efficiency to the government, or any of its departments.
It has never, so far as we are advised, been doubted, that a marshal, or
deputy-marshal is authorized to protect a judge, and preserve order, in
open court, even by the use of force, without any special oreler, or com
mand, as a part of the duties necessarily inherent in his office; yet, as
we have already seen, there is no more specific statutory authority for so
preserving order, and protecting the judge, in court, than for perform
ing the same duty, under proper conditions, for a juelge engaged in per
forming his duties, of whatever nature out of court.

It is argued by one of the counsel on behalf of the state, that these
matters pertain, exclusively, to the pE'ace of the state, and that the state
has, not only, power to preserve the public peace, but, that it is amply ca
pable of performing this service; that it is its duty to do it; that the
threats of the deceased were matters of public notoriety; and, that, by
calling the powers of the state into action, Justice Field's life might haye
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been protected by the state, and there would have been no necessity,
whatever, for what is called on the part of the state, the illegal action of
the United States marslml. It may be conceded, and it is undoubtedly
true, that it was an imperative (juty of the state to preserve the public
peace, alld .to amply protect the life of Mr. Justice Field, b1tt it did not
dQ it. Where would Mr. Justice Field have been to-day, had he relied,
solely, UPOIl the state to perform her conceded illwerative duty? Not
having performed that obligation, while on his journey in discharge of
his judicial duties, does a complaint now come with· a good grace from
the state, against the United States for performing it fpr her, as well as
for the. national government,by protecting one of their most distinguished
judicial functionaries, through on~of their own offiPE1fs, in the only man
ner in which it {lould have been, effectively, performeq.?

In theprese.nt case,and on this official journey, there was a necessity
for the kind of protection afforded Mr. Justice Field,for .no other kind
would have been adequate. The occasion required.ll.preventive remedy.
The use of the state police force, would have been impracticable, as the
powers of the sheriff would have ended at the borders of his county, and
of other township, and city peace-officers, at the boundaries of their re
spective townships, and cities. Only a United States marshal, or his
deputy, could exercise these official functions throughout the United
States judidal district, and as we have seen, the powers ex~rcised concern
matters affecting the peace of the national government, and if the na
tional government has no authority to act in the premises, it, certainly,
ought to have such power. The only remedy suggested, on the part
of the state, was, to arrest the deceased, and hold him to bail to keep
the peace under section 706, of the Penal Code, the highest limit of the
amount of bail being $5,000. But, although the threats are conceded
to have been publicly known, in the state, no state officer took any
means to provide this flimsy safeguard.

Perhaps counsel intended to intimate that it was not the duty of the
state, but of Mr. Justice Field, himself, to set in motion proceedings un
der the law furnished by the state, to put the decedent under bonds to
keep the peace. Has it come to this, then, that a justice of the su preme
court of the United States, when in obedience to the behests of the law,
he comes to California to perform his judicial duties, must submit to the
humiliation of immediately, upon his arrival, stealing away to somejus
tice of the peace, and instituting proceedings to bind over to keep the
peace, vindictive, and dangerous litigants who have threatened his life?
But what security to Mr. Justice Field, would a bond of $5,000 afford
.against resolute, violent and desperate parties, for whom the penalties
for murder have no deterring power? The United States marshal, the
United States attorney for the district of California, the attorney general
.{)f the United States at Washington, and the mass of the people of Cali
fornia thought that the exigencies of the occasion required something
more, and the result fully justified their view of the matter. Although
no adequate means of protection were afforded by the state on his late
,official journey, and Mr. Justice Field would, in all probability, not now
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be among the living, had not the petitioner, by the wise forethouf.);ht of
the attorney general, been detailed to protect his life, yet the fact of the
failure of the state to perform its duty, does not afford any reason for
taking the petitioner out of the custody ofthe state, unless, in commit
ting the homicide, he was engaged in the performance of "an act done
* * * in pursuance of a law of the United States," and the killing
was justifiable. The failure to perform its duty would not, alone, oust
the jurisdiction of the state, if it be exclusive. But since the possible
remedy mentioned under the state law was alluded to by counsel, as
ample, we refer to it, as illustrating the necessity for a speedy amend
ment of the laws of the United States, if they are now so defective, as to
afford no protection to the United States judges, in the performance of
their high functions. It is apparent to us, if he is not now so protected,
that the distinguished justice allotted to the Ninth circuit, aud also his
associates, should have thrown over them the protecting regis of the
laws of that government, which he has so long, faithfully, and effi
cientl V served.

Aft~r mature consideration, we have reached the conclusion, that the
homicide in question, was committed by petitioner, while acting ill the
discharge of a duty imposed upon him by the constitution, and laws
of the United States, within the meaning of the provisions of section 753
of the Revised Statutes.

It only remains to inquire, secondly, was the homicide necessary, or
was it reasonably apparent to the mind of the petitioner, at the time
and under the circumstances, then existing, that the killing was neces
sary, in order to a full and complete discharge of such duty? The an
swer to this proposition is, really, included in the answer to the last,
but we desire to make some observations bearing, especially, upon it.
The attorney general and counsel for the state declined to discuss the
question, as to whether the homicide was justifiable, because, in theil'
view, this is a question solely for the state court, the case, as claimed
by them, not being within the provisions of section 753 of the Revised
Statutes, and, t.herefore, not within the jurisdiction of this court. Hold
ing, as we do, that the case fans within those provisions, so far as the peti
tioner was authorized to act, by the constitution and laws of the United
States, it becomes necessary to determine whether the homicide wasjustifi
able. For, if it was malicious, wanton, or reckless, without any reasonable
apparent necessity, in order to fully and properly perform his duty of
protecting Justice Field, then, it was an act performed beyond, and out
side his duty, and he is amenable to the state courts. The facts set
forth in the petition, and in the traverse to the return of the sheriff,
are fully, and, satisfactorily, proved by the testimony, and, whether we
determine the case upon demurrer to the traverse, or upon the whole
case, as presented in the record, and evidence, the result must be the
same. Were the question of justification to be determined by the laws
of the state of California, or in the state court, there could be no ~round

for doubt. Says the Penal Code: "Homicide is also jU8t'ifiable when
committed by any person when resisting any attempt to murder any per-
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SOl1, * * * or to do some great bodily inJury upon any person." Sec
tion 197, Pen. Code. But we shall consider the question without refer
ence to the statute of California.

It is unnecessary to repeat the facts in full. When the deceased left his
sellt, some 30 feet distant, walked, stealthily, down the passage in the rear
of Justice Field, and dealt the unsuspecting jurist two preliminary blows,
doubtless, by way of reminding him that the time for vengeance had at last
come, Justice Field was, already, at the traditional "wall" of the law.
He was sitting quietly at a table, back to the assailant, eating his break
fast, the side opposite being occupied by other passengers, some of whom
were women, similarly engaged. When, in a dazed condition, he awoke
to the reality of the situation, and saw the stalwart form of the deceased,
with arm drawn back for a final mortal blow, there was no time to get
under, or over, the table, had the law, under any circumstances, re
quired such an act for his justification. Neagle could not seek a" wall"
to justify his acts, without abandoning his charge to certain death.
When, therefore, he sprang to his feet and cried, "Stop! Stop! I am
an officer," and saw the powerful arm of the deceased drawn back for
the final deadly stroke, instantly, change its direction to his left breast,
apparently, seeking his favorite weapon, the knife; and at the same time
heard the half-suppressed, disappointed, growl of recognition of the man,
who, with the aid of half a dozen others, had finally succeeded in dis
arming him of his knife, at the court-room, a year before, the supreme
moment had come; or, at least, with abundant reason, Neagle thought so,
and fired the filial shot. The testimony all concurs in showing this to
be the state of facts, and the almost universal consenllu8 of public opin
ion of the United States, seems to justify the act. On that occasion, a
second, or two seconds, signified, at least, two valuable lives, and a rea
sonable degree of prudence would justify a shot one, or two, seconds too
Boon, rather than a fraction of a second too late. Upon our minds the
evidence leaves no doubt, Whatever, that the homicide was fully justi
fied by the circumstances.

\Ve have seen in an eastern law journal, but with its disapproval,
some adverse criticism upon the action of the petitioner, attributed to a
quarter, ordinarily, entitled to great consideration, and respect. But it
is not for scholarly gentlemen of humane and peaceful instincts-gentle
men, who, in all probability, never in their lives, saw a desperate man
of stalwart frame and great strength in murderous action-it is not for
them sitting securely in their libraries, 3,000 miles away, looking back
ward over the scene, to determine the exact point of time, when a man
in Neagle's situation should fire at his assailant, in order to be justified
by the law. It is not for them to say that the proper time had not yet
come. To such, the proper time would never come. Neagle on the
scene of action, facing the party making a murderous assault, knowing,
by personal experience, his physical powers, and his desperate charac
ter; and by general reputation, his life-long habit of carrying arms; his
readiness to use them, and his angry, murderous threats; and seeing his
demoniac looks, his stealthy assault. upon Justice Field, from behind,
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and, remembering the sacred trust committed to his charge,-Nfa~le,

in these trying circumstances, was the party to determine, when the su
preme moment for action had come; and if he, honestly, acted, with
reasonable judgment, and discretion, the law juetifies him, even if he
erred. But who will have the courage to stand up in the presence of the
facts developed by the testimony in this case, and say that he fired the
smallest fraction ofa second too soon? In our judgment he acted, under
the trying circumstances surrounding him, in good faith, and with con
summate courage, judgment, and discretion. The homicide wae, in our
opinion, clearly justifiable in law, and in the forum of sound, practical
common sense,-'-cornmendable. This being so, and the act having been
"done * * * in pursuance of a law of the United States," as we
have already seen, it cannot be an offense against, and the petitioner is
not amenable to, the laws of the state. Let him be discharged.

MISSISSIPPI MILLS V. COHN et al.

WOOD et al. v. SAME.

(Circuit Court, w: D. Louisiana. July Term. 1889.j

1. COURTS-FEDERAL JURISDTCTIOK-SUITS BY ASSIGNEES.
Complaiuants, as the assignees of a judgment obtained in the state court

by a citizen of the same state as the defendant in the judgment, sue in equity
proceeding, by way of a meditors' bill, to enforce said judgment against the
insolvent debtor's property. Held, that the assignor could not have sued in
original proceedings in this court, and that his assignees cannot do so, under
the act of 1888.

2. CREDITORS' BILL-ADEQUATE REMEDY AT LAW.
The allegations in the bill, and the evidence administered by complainants,

show that the property which they seek to hold liable for their claims. other
than that of the judgment mentioned. is the property. in law and in fact. of
Cohn, their insolvent debtor; that title was taken in Mrs. Steinhardt's name
for a fraudulent purpose. and Cohn's money paid for the property in question.
Held that, if their allegations are true. they have an adequate remedy at law
in an execution against the property, treating the sales to Mrs. Steinhardt as
mere simulations; that no purpose is disclosed in the bill or evidence of com
plainants to present a cause for a revocatory action; that the pending suit is
one in declaration of simulation. which involves title as between Cohn and
Mrs. Steinhardt to the property sought to be subjected to Cohn's debts, and
cannot be heard in equity.

(Syllabu8 by the Court.)

In Equity.
W. G. Wyly and John T. Lndeling, for complainants.
C. J. Boatner and A. H. Leonard, for defendants.

BOARMAN, J. These suits were consolidated for final hearing. Com
plainants are citizens, one of Mississippi, the other of Missouri. They
are judgment crerlitors of S. Cohn, and are seeking in equity proceed

v .39F.no~15-55
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ings, by way of a creditors.' bill,' to subject certain property which they
allege belongs to Cohn, an insolvent, to the payment of his creditors.
An exception applying to both euits was filed. . The exception denies
the jurisdiction of the court,b~cause the cause presented in either of
the bills cannot be heard in equity; that complainants have adequate
remedy at law. This exception was overruled, at a previous term, with
the understanding suggested by the court, in consequence of the ambi
guit~es in the language of the bills, that the exception would be consid
ered again when the causes came on for final hearing: At a later time,
in the suit of Wood & Lee, an exception, applying only to that case,
was filed by defendants, and assigned, by consent, to be disposed of in
hearing the bill. In that exception is denied the jurisdiction of the
court, whether in equity or at law, to hear or try that part of the bill
which seeks to enforce the judgment assigned to complainant by New
man, a citizen of Louisiana. In this denial of jurisdiction, it is con
tended that the assignor could not have sued originally in this court to
enforce his judgment, and for that reason his assignees cannot maintain
this suit. The bill of Wood & Lee, in addition to their claim against
Cohn for merchandise sold to him, shows that they own, hold, and sue
on a judgment against Cohn, a citizen of Louisiana, for $24,000, which
was assigned to them by Newman, a citizen of Louisiana. The bill and
answer clearly submit to this court an issue of law and fact, made up
between complainants and defendants, as to the legality of the said judg
ment, and as to their right, in equity proceedings, under the charges of
~he bill, to have certain property which they allege to he Cohn's subjected
to the payment of the Newman judgment.

It is contended by complainants that the purpose and scope of these
suits is to subject an insolvent debtor's property to the payment of his
creditors, and the court has jurisdiction of this suit, originally instituted
here, to decree that the insolvent Cohn's property should be subjected
to .the payment of the Newman judgment, assigned, as said judgment
was,to complainants, as well as to any other judgments against Cohn.
Under t1:1e proviso in the jurisdictional act of 1888, this contention is
not well founded. The fact that the complainants are endeavoring to
proceed against an insolvent in a creditors' bill does not enlarge the ju
risdiction granted in the act. If Newman, a citizen of Louisiana, still
held and owned the judgment, he could not enforce it in this court by
original proceedings against Cohn, a citizen of the same state. It may
be, as is contended for by complainants) if the Mississippi :Mills should
succeed in their purpose to have Cohn)s property, which is the common
pledge of his creditors, subjected, by final judgment, to the payment of
his debts, that the owners of the Newman judgrrlent would have ample
remedy, in equity, to secure substantial recognition and enforcement of
the judgment, again&t Cohn's property. But whatever may be the ulti
mate remedy of complainants as to this Newman judgment against Cohn,
as beneficiaries in the effect oLa decree subjecting and holding the insolv
ent Cohn)s property for the payment of his creditors, it appears that
complainants, the assignees of said judgment, are limited to such pro-
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ceedings~s ~h~assignor, Newman, could havEl begun or main~ined in
this court; and for. this rea~on Wood & Lee's suit, as it relates to the
Newmanj\ldgment,should 'bedismissed. The other charges therein will
be disposed. ofin passing upon the exception in Mississippi ~Iilis case. In
that case, as well as in the bill ofWood & Lee, it is alleged, that a certain
judgment, ·and certain sales, transfers, etc., of property, had by defend~

ants inter sese were fraudulent simulations. Quoting· from the bill and
brief of counselfor complainaJlts, it appears that the adjudications of
the brick store and lots to Mrs. Steinhardt was a mere sham, to give an
apparent title to ;Mrs. Steinhardt, while the said Simon Cohn continues.
to be the real owner; ,,* *. * that Mrs. 8teinhardt never paid a dol
lar for said property, and that her pretended ownership is a simulation
and fraud to shelter it from his creditors; * * * that all the sales
to Mrs. Steinh.l}rdt were, in reality, purchased by Simon Cohn, arid the
price of each and every sale was paid with money of Cohn's, and said
property should be declared Cohn's, and subjected to the payment <;>f
the judgments against him; * * * that the effect of said simulated
and fraudulent acts has been to injure complainants, and to prevente~

ecution of their said judgment against the property of S. Cohn; '" * *
that all property standing in Mrs. Steinhardt's name, and all business
carried on by Cohn under her name, is in fact Cohn's property."

The allegations recited, show unmistakably that the property in ques
tion, though held in the name of Mrs. Steinhardt, i:3, in law and fact,
the property of Cohn. They show, substantially, that the transfers and
transactionsby which the property was taken and held in the name of
Mrs. Steinhardt were caused,had, and entered into between and by the
defendants for the purpose of fraudulently screening it from Cohn's cred
itors; that it was not intended by any of the defendants that the owner
ship of the property should be vested in anyone but Cohn, the notori
ously insolvent debtor. Complainants conclude their allegations with
the prayer that said sales, transfers, etc., be declared fraudulent simula
tions. They pray, further. that said property be declared to be the
property of Cohn, and that it, in these proceedings, be subjected to the
payment of his debts.

It will be observed that the bills in no way affect the vendors of Mrs.
Steinhardt. So far as they are concerned, her title to the property con
veyed by them is complete, and she is the real owner thereof. What ef
fect this fact would have in a revocatory action, brought in equity, need
not now be discussed. The argumellt of complainants, in illustrating
their allegations, and the evidence administered by them to show the
nature and history of the sales, etc., to Mrs. Steinhardt, treat and con
sider Mrs. Steinhardt, not as the real owner of the property which is
subject, in equity and law, to their claims or judgments, but they treat
and consider her as a person interposed fraudulently by Cohn between
himself and the several vendors who sold to Mrs. Steinhardt for the pur
pose of holding Cohn's property in her name, so that it cannot be
reached by his creditors. While treating and considering her as just
stated, they never for a moment cease to urge that the property is, in
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their belief, in .law and in fact owned by Cohn. In illustrating their
opinion, belief, and contei1tion, they say that. Mrs. Steinhardt knew of
Cohn's fraudulent purposes; thatthe money paidher vendors was Cohn's
money, and she never intended or expected to be or become the owner
of the property by reason of such sales to her; that the property became
at once the property of Cohn, and is now subject to his debtors' rights
therein. The allegations, though not free from ambiguities, show that
the Mississippi Mills suit and the Wood & Lee suit, so far as we are now
considering the latter, do not present a suit in equity proceedings for the
purpose of revoking or setting aside a real thing to a fraudulent sale, as
to certain creditors of Cohn, and to subject the property therein sold to
the payment of the insolvent's debts. Such a cause would be known in
our state law as a revocatory action. On the contrary, the bills show
that these allegations show cause for an action in declaration of simula
tion. If it be true that Cohn, notwithstanding the said purchases, trans
fers, etc., were ostensibly made by Mrs. Steinhardt, and the title of rec
ord is in her name, is the real owner of the property now sought to be
subjected to the payment of Cohn's debts, the complainants have a well
known and adequate remedy at law to make the property liable for their
claims.

The issues made up by the pleadings and evidence involve, funda
mentally, the title to, or the real ownership of, the property in question.
The complainants charge that Cohn, in fact and law, is the owner thereof.
The defendants deny his ownership, and contend that the sales were real
sales to Mrs. Steinhardt. Such issues are not determinable in this court,
in equity proceedings. The complainants' bill is ambiguous in its lan
guage, but the evidence admitted from them shows no purpose on their
part to avail themselves of the equitable remedy to cause or have a real
sale set aside, and have the property therein administered and sold in
equity proceedings, for the benefit of an insolvent debtor's creditors; be
cause, or for the reason, or on 'the ground, that such property is held,
claimed, or owned by the real vendee thereofin such a way, and under
such circumstances, as, in equity, should subject it to the payment of
claims against Cohn. In the view and purpose of complainant's charges,
Cohn now owns the property, and they have not presented, or sought to
present, such an action as should be heard in equity, and it is ordered
that their suit be dismissed.
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In re SHANER.

(G'ircuit Com·t, W. D. Virginia. August 30, 1889.)

869

1. VIRGINIA COUPONs-FINES.
Virginia coupons, which by law are receivable in payment of all debts, fines,

dues, and demands of the state, must be received ill payment of a fine imposed
by a criminal court of the state.

2. HABEAS CORPus-JlJRISDICTION.
Th.e federal courts have no jurisdiction to grant a habeas corpus upon peti

tion alleging that the pri'soner is held under the capias of a state court issued
upon a judgment that has been vacated.

Petition for Writ of Habeas Corpus.
W. W. Larkin, for petitioner.
RuIns A. Ayers, Atty. Gen., for respondent.

BO!m, J. The petitioner states in his petition that he is a citizen of
Virginia, residing in the city of Lynchburg, and that he is illegally held
in a jail of that city by .Mat J. Day, the sergeant and jailer of that place;
that he is so held on a capias, issued by the judge of the corporation
court of said city, demanding payment of a fine of $200, and $4.5.50
costs, imposed upon him by that court for a common assault, of which
he stands convicted therein.

The petition alleges that Shaner has again and again tendered genuine
coupons cut from the bonds of the state of Virginia, which coupons are
receivable by law for payment of all debts, fines, dues, and demands of
the state; and that his custodian has refused to receive them, as by law
he ought, in payment thereof, which conduct on the part of the sergeant
impairs the obligation of the contract heretofore made by the state with
the holders of such tax-receivable coupons, and is in violation of the
constitution of the United States. The return to the writ made by the
sergeant admits the facts to be as stated, except that it do~s not admit
or deny the genuineness of the COUPOllS tendered. Primajacie the obli
gations ofihe state are genuine, and unless proof is 9ffered to the con
trary they will be held to be so. This case represents no new feature. The
court ofappeals ofVirginia having decided that a fine imposed by a crim
inal court of the state is a debt or demand due the state, a tender of cou
pons made by law receivabl~ for such fine must be received in payment
thereof. We have again and again so decided, and would be glad to
know that such decision is accepted as a determined fact in future cases
without the necessity of repeating it monthly at the expense of the state.
From the fines imposed and the capias issued on the judgment set forth
in his petition, the petitioner must be discharged, upon his leaving with
the sergeant the coupons tendered.

But the o:ergeant sets out in his return that he holds the prisoner upon
two other writs of capias issued by the county court of Campbell county,
and asks that the prisoner may be continued in jail on these for the fine
imposed by said court, he having tendered no coupons in payme,nt
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thereof. The petitioner alleges that in these two cases last mentioned he
has filed supersedeas bonds which vacate those judgments until another
hearing can be had, and that the judge of Campbell county court has ap
proved his sup~~edeaB bond~.Whether or not asupfffsedeas bond is a
substitute for a bail-bond when a motion for a new trial is pending or
has been granted, or what effect it has under the criminal procedure in
Virginia, is not'.a federal question. ,Writs ofhabeus corpus in the fed
eral courts extend to no case except where a prisoner is in custody under
or by authority of the United States, or in violation of its constitution or
some lawmade,in pursuance thereof;' Shaner is to be discharged upon
his petition here 'frain' the ' custo'd~Tof the sergeant under the capias by
which he is held, because the state of Virginia contracted with him that
she would receive such coupon in payment of her demands. Not to do
so is to impair the obligation of her contract, which by the constitution
of the United States, to whit)h she submitted as paramount law when she
entered the Union, it is forbidden her to do.
',The other question has nothing~n it of a federal character, and if the

petition had included the writs of capias from Campbell county, which·
it does not, and those alone,we should have had no jurisdiction in the
matter. The prisoner is dischal1ged from custody under the writs of
capias for fines where he has tendered coupons in payment, and the ser
geant will hold him, so far as this jurisdiction is concerned, under the
writs he holds from the court of Campbell county. And the costs are
upon the defendant.

SKINNER v. VULCAN IRON-\VORKS.

(Cir~uit Cuurt, E. D. illinQis. July 22, 1889.)

PATENTS FOR INVENTJONS·-IN~'RTNOEMENT-AcCOUNTING.
Where a decree has. been rendered in a suit for infringement of letters pat·

ent. awarding an injunction and an accounting, on a reference to a master to
compute the damages, the question of the validity of the claims of complain·
ant's patent alleged to have been infringed cannot be considered.

In Equity. Bill for injunction.
Coburn &; Thacher, for complainant.
Olfield &; Towle, for defendant.

BLODGETT, J., (orally.) This is a bill for an injunction and account
ing by reason of the alleged infringement of letters patent No. 185,458,
granted to complaina~t in December, 1876, for a "steam pile-driver,"
and, patent No. 273,904, on the same subject, granted to the complain
ant on the 13th of March, 1883. The case was heard on pleadings and
proofs, and a decree rendered, awarding to the complainant an injunc
tion and an accounting. The ease went to a master for an accounting,
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and the master has filed his report, finding that· the damages sustltined
by the infringement of the patent amount to $2,883.31 in the aggre
gate.

There is no contest ovei' the damages as to se~cn of these machines,
it bein,g conceded that the royalty which the defendant had been pay
ing upon machines under a license to use theRe two patents is a fair
compensation for the damages sustained by the construction of these
seven machines, and, therefore, as to $1,183 of the damages rep.orted there
is no contest. But the controversy in the case is over thirteen machines
made after the expiration of the license to use these patents, and which
the defendant constructed under a patent which had been granted to aI1
otherpatenteee for a pile-driver. The master has found that these thirteen
machines infringe one claim of each of the complainant's patents, !lnd
I, after an examination of the proof sUbmitted, concur with the conclu
sions of the master in that regard. An elaborate brief is filed by the
defendant in which the validity of these claims is called in question,
but that question I do not consider as open upon the consideration of
damages, and, if it were, I see no reason for changing the ruling made
at the hearing of the case. The master's report is confirnwd. and the
full amount of damages awarded, $2,833.31, and the costs in the case.

THE MASCOTTE.

SHAW v. THE MASCOTTE.

(lJistric.t Oourt, S. lJ. ]i'lorida. June 26, 1889.)

1. PILOTAGE-HAT,F PILOTAGE-SPEAlnNG VESSEL.
It is the duty of a pilot, in speaking a vessel for pilotage, to use such sig

nals as are ordinarily in use to denote the presence of a pilot and the offer
of services, in order to inform the master of his character, and give him an
opportunity to accept or reject them, Such signals should be made seasona
bly, so that the officers of the vessel may see them. In the absence of such
signals, the burden is upon the pilot to show that his hail and offer were heard
and understood.

2. SAl<IE.
Where the pilot left his pilot-boat anchored two and a half miles from the

channel, and came with a small boat, showing no light, until within from
one to three hundred feet of the steamer, and no flash-light until the steamer
had passed and left him abaft the beam, so that such flash was not seen by
any of the officers of the steamer, nor the pilot's hail heard by those on the
steamer, fwld, there WllS no such speaking as would entitle hiin to pilotage.

(Syllabu8 by the Court.)

In Admiralty. Libel for half pilotage for not accepting services of
a pilot.

L. W. Bethel, for libelant.
G. Bowne PaUerson, for respondent.
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LOCKE, J. This is the thirdsUoit for half pilotage against this 'vessel,
the. Mascotte, wherein the same principles and questions are involved'.
In the nrst two cases no opinions were filed, but the conclusions of law
and fact briefly stated from the bench, and are merely referred to here
to show the opinions upon the different state of facts found in the three
cases. The act of Florida of February 2.7, 1872, provides that all steamers
orvesElels entering or leaving any port of this state shall pay to the pilot
who shall ,first speak said steamer or vessel the regularly established
rates ofpnota~e, but that all vessels carrying the regular United States
mails shall pay half pilotage only. The Mascotte carried the regular
mail, and would therefore pay no more when employing a pilot than
when spoken and not accepting his services. The question in these sev
'eral cases is what constitutes" a speaking" of a vessel, within the con
templation of the law, and was this vessel spoken on the several occa
sions?

The relations existing between the masters of vessels and pilots under
the so-called" Compulsory Pilotage Laws" are peculiar. It has been
frequently held that although not, strictly speaking, a penalty for not em
ploying a pilot, it is a gratuity, with no direct benefit rendered or service
demanded I and therefore requires a strict construction as against the
pilot. The pilot's and master's duty are reciprocal,':-the pilot to be there
and offer his services, and the vessel to pay whether his services are ac
cepted or not. But, in order to justly demand of the master of a vessel
a compensation for being on hand and offering his services, the pilot
should offer them in a way which would not only be an ofrer on his part,
but which must be so made as to be understood as such by the master.
The simple term "speaking," without further construction or explana
tion, cannot be accepted as expressing the will, intention, or design of
the legislature. The pilot might speak a vessel, and ask any numbcr
of questions. What port she is from? what was her cargo? or, how
long they had been on the voyage? any of which would be a speaking,
but no one would for a moment consider that this was such a speaking
as is contemplated or required. The statutes of different states use dif
ferent language in providing for the speaking of a vessel by a pilot. In
New York, the term "offering his services" or "tendering his services"
is used. In Pennsylvania, he "shall offer himself." The vessels going
up the Delaware river must pay half pilotage for "refusing or neglecting"
to take a pilot. In Korth Carolina the vessel" pays pilotage for refus
ing to take a pilot;" and in Louisiana, for "refusing to take a pilot when
one offers." But there can be no question but what the legislatures of
all states had one idea in common, and meant a plain and distinct offer
by the pilot of his services, so made that the master of the vessel could
have it within his power to employ or refuse him. Anything less than
that would lead to an injustice and hardship that no court could sustain
without the most positive enactment.
, I have been referred to one case in which the construction of the term
"speaking" has been attempted, but which has left the question in but
little better condition, if any, than before.. The Ullock, 19 Fed. Rep. 207.
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In that case the pilot commissioners declared that thespeaking of a ves
sel or the offer of a pilot's services on the bar should be construed to
mean either the usual form of hailing, or the usual code of signals, with
ant declaring what the usual code of signals was understood to be; but
the commissioner, in testifying, stated that he understood the ofrer to be
customarily made in the day-time by "putting her head down towards
the ship, and showin~ a blue flag," and" at night by burning a flare."
That case was determined upon the fact that the pilot-boat was beyond
the distance which had been determined by the commissioners, so that
the question as to the usual code of signals was not involved; and what
the learned judge would have hE'ld necessary under other circumstances
is uncertain. But it is stated in the opinion that the usual signals by
which an offer of pilot service is made in the day-time is a flag at the
mast-head, in this country the modification of the country's flag known
as the "jack," and that "the burning of flare-ups or a flashing light, over
th'e side of the boat at short intervals, is also the customary method of
making an offer of pilot services at night," but whether an offer, where
these customary methods are disregarded, would be considered sufficient,
is uncertain. These ordinary customs and rules or regulations, whether
established by use for an indefinite period of time or direct legislation,
show plainly that one thing has been aimed at,-the distinguishing of
pilot-boats as a class from any other class of vessels. In most ports of
importance they are licensed,numbered, and their numbers painted on
their sails. They have their distinguishing flag, the jack, by day, and
their distinguishing light, the flash, unlike any other class of vessels, by
night. These are the ordinary distinguishing marks for which every
master looks when desiring one. .

The" speaking" it could never have been intended should be left to the
uncertainties of the human voice. Nor could every master be presumed
to stop and pay attention to the hail of every small boat in entering a port,
to ascertain if it is a pilotofl'ering his services, unless there is some dis
dnguishing signal. It is true, as was remarked by the learned judge in
The Alcalde, 30 Fed. Rep. 133, that "it mattered not to the master to whom
the pilot offered his services on the pilot-ground how he got there. He
may have trusted to a canoe, or even swam out. If he is on the ground.
and ready and capable of taking charge of the vessel, that is all the master
can require." But the master is entitled to the full knowledge and infor
mation that it was a pilot'speaking for pilotage, and where the question
is whether there had been a sufficient speaking and offer of services,
when the testimony shows the hail was not heard on board, I am satis
fied that the visible surroundings of the pilot should have much weight
in determining it. And onespeaking from a regular pilot-boat, with a
jack flying by day at a mast~head, and flash-light at night, would be
recognized, when the canoeist or swi.mmer would be disregarded.

Where the pilot uses all the usually accepted and ordinary means of
conveying information of his character, the burden of proof'1s on the
master who claims that the speaking. hailing, or offering was not suffi
cientto give him the necessary knowledge; but where all the ordinary
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and generally accepted menrisare neglected, or, as it appears in this case,
an attempt made to .conceal the character of the piloi,ul1til speaking
alone might betray it, the burden is upon the pilot to show satisfactorily
that the master understood· him, and had an opportunity to accept or
reject his services.

; In the first case mentioned (Acosta v.The Jl,[a.~cotte) it appears that the
pl1ot~boat·was anchored in or near the channel, at l1iaht without any
light, but that the pi1<;lt went off on a small boat, aml, a~ the steamer
came by, hailed it. The master said that he saw a vessel anchored
there withQut any light, and so reported to the ofIicers of thecuf:ltoms,
upon arriving in port, but that he had no knowledge that it was a pilot
boat; that he saw a small boat, but. heard no hail, nor did the officer
on the bridge, the lookout, or the quartermaster kn\)w of the steamer's
having been spoken by a, pilot. The small boat had a plain white light,
which it showed a short time before the steamer passed.

In the second case, (Shaw v. The Mascotte,) the pilot-boat lay in back
of Sand Key, with an anchor light up, but showing no other light, and
when the Mascotte was seen coming the pilot went off in a small boat,
some over a mile, to speak her. This small boat was seen in the chan
nel, and, just as the steamer approached, showed a lantern. The pilot
says he put his hat over it occasionally to make it a flash-light, and
hailed the steamer as she passed; but all of the witnesses, officers and
men, on the deck of the steamer, testify that they heard no hail, nor
anything that could be understood, and that they had no knowledge
that it was a pilot. In these cases, I considered that there had been a
willful concealment of the character of the pilot-boat, and that the evidence
was not enough to show the bringing home to the master the knowledge
of the offar ofhis services sufficiently to compel the payment of the com
pUlsory pilotage, and therefore dismissed the libels.

In this case a new question of fact arises. The pilot-boat was an
-chored back of the Eastern dry-rocks, two and a half miles from the
,channel where the steamer was expected, and a dingy-boat, with a pi
lot and two men, sent Qut from Sand Key light, a light-house station
:about half way between where the pilot-boat was lying and the channel
where the steamer was expected. 'fhe pilot says he had a bright white
light,-a lantern ,-which he showed all the time, and a flash-light,
which he showed just as 11e came to the steamer. He says the white
light was a lantem which he held in his hand so it could be seen all
around; that. the flash was a regulal; flash-light; that he displayed it
once, dipping .it down two or three' seconds, so as to make it show
plainer; that the steamer was. passing when he last displayed it. He
says he wa~about 100 feet off the Lj1teamer's port bow when he first
showed .the;flash-light. Weltus, one of the pilot's crew, with him in
the boa~, aays they went .off in the boat, and stopped until the steamer
came up abreast of them. .Then they spokehllr. The captain held the
lantern up In his hl,l.nd.'1'h.e flashclight was used once,-dipped once
and shown twice. He say~theywere 100 or more feet away when they
displayed these lights. .W\lliams, another of the ,crew, testifies to the
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same. The master of thll Mascotte says, as they were coming to the
westward of Sand Key,' he saw nothing but the three light-hollses until
he saw a dark object in the water; that he thought it might be the
Western dry-rocks; that he took his glasses and saw it was a row-boat;
\,hat he saw a man take a light from the bottom of the boat and hold it
up, but he heard nothing; that there was no light shown until' the boat
was abeam of the ship; that when he first saw the boat it was two points
forward of the beam, but there was no light there; that he was on the
bridge, and could have heard anything said, but heard nothing; that
ther'l was no pilot-boat in sight or light seen on any vessel; that all the
light he saw was the one the man took up from the bottom of the boat,
and held up; this was not until the boat was abeam of the ship; that
there was no flash shown, that he saw. The second officer of the Mas
cotte says that he was on the bridge with the captain; that the captain
saw the boat first; that it was just a little ahead on the port bow; just
as they got up very nearly abreast of the boat, a little forward of the
beam, he saw a white light; saw no light before; this was the only light
heaaw; that he was looking at it continuously, and, had there been a
flash-light, he would have seen it; that after it went abaft the beam he
did not turn to look at it; tl')at he looked at it all the time until it got
abeam; that he did not know that there was a pilot there: The watch
man on the port bow says he saw something black, about 100 or 150
yards on the port bow; when it got abreast of the beam he saw a bright
white light; there was no other light; no flash-light; that he looked at it
continuously until it was abaft the beam; then he did not see it any
more; that he did not hear any hail from the boat. The light-keeper
at Sand Key says he saw the boat when near the Mascotte; that he saw
the light; a white light first; then a flash-light; then the Mascotte hid
the 'lights, and, as she passed, he saw the lights again; that he was
about one and a quafteror one ahd a half miles distant; that he first
saw the lantern light, then the flash, before the Mascotte and boat came
together; that he saw the flash-light again; he cannot say whether once
or t .vice afterthe Mascotte passed.

In this condition of the testimony, what can be accepted as the true
state of facts? When was the flash-light shown? for, viewed from the
standpoint of the respondent, this may be considered an important ques
tion in the case. According to the testimony of the pilot and crew, it
was off the bow, orwhenl it must have been seen by the officers of the
steamer; but 'they swear positively that there was no flash shown-noth
ing but a: white lantern light-until the boat had passed abaft the beam.
Their business was forward, and not aft, and they naturally paid no at
tention to what they had passed, and therefore,saw no flash. The testi
mony isdirectly contradictory in this respect, and where has been the
mistake, if any? I thought at first that the testimony of the light
keeper at Sand Key would determine the question, but, upon consider
ing the course the vessel was steering, and the direction the light-house
bore from her, it appeal's that a light could beetlen from the light
house in a range foi"\'I'ard of the bow of the steamer when abaft her'beam) if
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the light was,.as far from the steamer as those :onthe .steamer testify; or
-that the steamer would not necessarily :S4\lto,ut. th!il' light, until it had
passed quite a little distu,nce:ahead of it.. So t.\lis testimony can have
no conclusi\'e weight, and ~he question of the probabilities of enol' must be
considered. The testim9ny of the officet's of the steamer that there was no
flash shpwnwhile the boat WllS in their sight is so direct and positiye, an~l

they so entirely disinterested, as far as any profit or advantage' could
come to theQl,' and otherwise apparently entitled to the utmost confi
dence, that. it should require fully as positive and d~rect testimony on the
opposite side to overcome the strong presnmption of the truth of their
statements. The pilot says that he spoke the steamer, and received no
answer; that they heard people talking on deck; that he showed the lan
tern and the flash-light when they were off the port bow. Weltus says
that they waited until the steamer came up abreast of them, when they
spoke. her, and the captain held the lantern up in his hand, and showed
,the flash. Williams says that t.hey were about 100 feet from tbe Mascotte
when they showed the lantern and the fl:tsh-light. The pilot also stated, he
fore any question of the time when the lights were shov''l had arisen, that
when the flash was being shown the second time the steamer was passing
them. If there could be any question of judgment as to the positien of
the boat to the steamer, those on board the steamer could judge more
accurately than those in the boat. I can come to but one conclusion,-,
that the pilot permitted the steamer to approach as near as he considered
safe in order to speak her; then ciisplayed the lantern, and as soon as
he could displayed the flash,light; but that from some accident, loss of
matches, or other cause there was a delay in lighting the torch until the
steamer, going very rapidly, had passed and left them abaft the beam.
I have no doubt but wh9t they commenced to make a display of the
torch when, perhaps off the bow, but I am satisfied it was not finally
displayed until too late to be seen by the master or officers. I cmmot
give a shadow of truth to the entire testimony by any other supposition,
~nd ~rn not able to bring myrpind to disbelieve the testimony of those
on the steamer that there was no flash-light within their sight.

What is the legal effect of this condition of factl'J? Tam satisfied the flash
light was not displayed until the boat was so far abaft the beam of the
steamer that the master did not !>ee it. Nor was it flashed so that with due
diligence he could have seen.it. The rule for the .~ights of a pilot-boat
(article 11, § 4233, Rev. St.) is a flash-light every 15 minutes. The
us~al signal as recognizE3d in The Ullock, and with which I heartily con
I(ur, is a flash at frequent intervals. rhe pilot says he saw the steamer

,eoming some 15 miles off; but, making all allowance, she must have
been in sight from half to three,quarters of an hour at the least, and no
light was shown, according to his own statement,. until he .\V.as within
about 100 feet, or, the ~tatementof those on the steamer, 100 yards;
and I am satisfied no flash-the light to distinguish the boat as contain
ing a pilot-was shown. until she was too far abaft the. beam to be seen
by those in charge of the steamer. The flash was to denote the charac
ter of the boat, and should have been shown from the small boat, if that
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had been taken for the service, as well as from the large one, and in sea
son to show his presence. I do not consider the claim forpiJotage
against any vessel entering one of the larger ports of our couptry, inade
under the same circumstances, speaking from a small dingy-boat, with no
distinguishing marks or signals, would be entitled to any consideration,
and the argument that the master should have presumed it was a pilot
because it was not probable that any other small boat would be out there
at that time of the night cannot be accepted. I do not consider the libel
ant used the ordinary customary signals in time to make his presence
and character known to the respondent; and the testimony is positive
that the hail was not heard on board, and there was therefore no legal
and sufficient speaking to justify judgment. The libel is therefore dis
missed.

·WEI.DT v. THE HOWDEN.

(District Court, S. D. Galifo1·nia. September 11, 1889.)

1. PILOTS-PORTS.
A vessel lying under th.e protection of Point Fermin, which is a well· defined

headland on the northerly side of the bay of San Pedro, will be held to be
within that bay in the absence of any legally defined limits thereof.

2. SAME.
Where it appears that such bay and the p\?rt of Wilmington have always

been locally regarded as identical, and that congress. by legislation, has rec
ognized San Pedro as a port, and changed its name to that of the port of Wil
mington, andreferred to the bay as the bay of Wilmington. such bay will be
held a port, within Pol. Code Cal. § 2436, providing for compensation to pi
lots at "ports," irrespective of its merits as a harbor.

In Admiralty. Libel to recover half pilotage.
Stephen M. White, for libelant.
Mortimer &; Harris, for respondent.

Ross, J. At the times stated in the pleadings, the libelant was a duly
licensed pilot" for the port Of Wilmington and bay of San Pedro," and,
as such, spoke the British bark Howden, bound for 8an Pedro, and
tendered ~1is services as pilot. His services being declined by the mas
ter of the bark, libelant .commenced the present proceeding, claiming to
be entitled to half the usual rate of pilotage by virtue of section 2436 of
the Political Code of California, which provides, among other things,
that pilots for all of the ports of this state other than San Francisco,
Mare island, Benicia, and Humboldt bay, are entitled to receive for pi
loting every vessel into or out of port the sum of eight dollars per foot
draught, and that, when the person commanding any vessel refuses to
take a pllot, the pilot first offering his services is entitled to half pilotage.

That tlly'state has the right to impose half pilotage on foreign vessels
entering the ports of the'state,and declining the services of a pilot, 'was
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deoided by Judge HOFFMAN jn Alameda v. Neal, 31 Fed. Rep. 366, and
his ruling was affirmed on appeal by Mr. JusticeFIEI!D' 32 Fed. Rep.
,331. In the present case that right is conce<ied by the respondent, but
the defense is made-First, that the Howden was not bound for and did
not enter the port of Wilmington or the bay of San Pedro; and, second,
that if she did enter the bay, that that bay is not a port within the meaning
of the pilot laws; that the only port at that poin~ Qn the coast is the port
of Wilmington, and that the port of Wilmington and the bay of San
Pedro are not one and the saine, but on the contrary, that they are two
totally distinct geographical places.

The case shows that the liulits of the bay of San Pedro have never
been defined by any competen't authority; nor isthe line that separates
the bay from the ocean attempted to be delineated upon the United States
coast survey chart. Indeed, it may not be an easy matter to define it
for the reason that while upon the northerly side of the bay there is a
well-defined headland, called" Point Fermin," there is none to the south
ward within such a distance as that it may be reasonably said to have
any connection with the bay of San Pedro. In the absence ofany legally
defined limits to the bay, I think it fair to hold that all vessels that lie
under the protection of Point Fermin are within the bay of San Pedro;
and that the Howden was in that position I think appears from the evi-
'dence. '
, The bay of San Pedro and the port of Wilmington, it seems from the
evidence, have always been locally known and regarded as one and the
same. Originally,all vessels COIning- into those waters discharged their
cargo at San Pedro, and from there the freight was sent by wagon to Los
Angeles. San Pedro was, and is, a little settlem~nt or town on the bay
of that name. In 1852, Gen. Phineas Bannirig.was conducting the
principal business there, and as he was located on the government reserva
tion at that place he was required to move. off., a()mewhere about the
latter part of 1853 he removed his business from San Pedro and estab
lished it at 'Wilmington, which is situatedon,an inlet a few miles further
inland. Not only have the bay of San Pedro and the port of Wilming
ton been locally regarded as one port or harbor, but that they are and
have been so regarded by congress is clearly shown ,frqrn the following
legislation: By an act approved September 28, ,1850, the. tOWl1 of San
Pedro was constituted a port of delivery in thecoUection district of San
Diego. 9 U. S, SL 508. By an act approved Aug\lst 3', 1854, the collec
tion district of San Pedro was created, and San Pedro was·made the port
of Ell1tryfor said district. 10 U.S. S,t..345. By aD. act approved June
2, 1862, the collection district of Sari Pedro was abolished, and the
same was attached to the district of San Francisco. 12 U. S. St. 411.
By section 2582 ofthe Revised Statut~s, the state 'of California wasqi.
vided into two collection districts, the. first; being the district of San
Diego, in whieh San Diego was made the sole ;IlOl't of entry, and San
Pedro and SantaBarbara ports of delivery. By an apt approved June
6, 1874,the name of the port of San PedrQwaschanged to that of Wil·
mington. 18 U. S. St. 61. By an act a.pproved June 10, 1880, the
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privilege of immediate transportation was extended to. various, named
ports; among others, to that of Wilmington. 21 U. S. St.174.. And
by an act approved June 16, 1882, the collection districtofWilmington
was created,in which Wilmington, on tbe bay ofWilrri'ington, was made
the sale port of entry. 22 U. S. St. 105. By tbe legislation referred
to not only did congress recognize the fact that there was a port at San
Pedro, but by changing the name of tbe port of San Pedro to that of
Wilmington and by referring to the bay of San Pedro as the bay of \Vil
mingtoll, it gave unniistakable evidence that it regarded the one as iden
tical with the other. Whether or not the port is a good and safe barbor
does not affect the question. It is a place for which many vessels are
bound, and at which it is usual for them to load and unload; and it is
the place for which the Howden was bound, and at which she discharged
her cargo.

In my opinion the libelant is entitled to half the u8ual rate of pilotage,
as provided by section 2436 of the Political Code of California; and aC
cordingly a decree will be signed for libelant, with costs.

WHEATON v. CHINA MUT. INS. Co.

(Di8trict Court, S. D. New York. April 3, 1889.)

1. MARINE INSURANCE-LIABILITY FOR GENERAL AVERAGE.
The schooner F .. loaded with cargoo on a voyage from Baltimore to StonIng

ton, having stranded, was rescued by salvors, and repaired at Philadelphia,
where the l')sses were adjusted. On advice of the owners of the cargo, the
insurers. though refusing to accept abandonment, assented to its conveyance
to Providence, there being no sale for it at 8.. paying' the extra price for ad
ditional carriage, and superintending the sale in the owners' interest. The
insurers alleged that the signature to the general average bond by their spe
cial agent was unauthorized. Held. that they were liable to the owners of
the F., and that it was immaterial under the stipulation, except as to costs.
whether the bond was taken. to be that of the insurers or the owners of the
cargo.

~. SAME-BASIS OF CONTRIBUTION.
As the voyage was completed at Providence, the sale of the cargo there,

less the additional expenses, was rightly taken as a basis for contributing
value.

In Admiralty. .
Wing, Shoudy & Putnam, for libelant.
Lester W. Clark, for respondent.

BROWN, J. The schooner Fessenden, on a voyage from Baltimore to
Stonington, Conn., with a cargo of coal, stranded through perils of the
seas. She was rescued by salvors, and a general average adjustment
thereafter made whereby there was found due from the cargo the net
sum of $639.90. The respondents were insurers of the cargo, and though
they refused to accept an abandonment tendered by the cargo-owner, they
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superintended the management of the cargo for .his interest. The ad
justinentwas niade atPpi1adelphia, and the vessel was repaired there.
The coal being damaged; and the owner reporting. that there was no
market atSt<;>oingtonfor damaged coal, by his advice, in which the un
derwriters concurred, the cargo was taken to Providence, R. 1., where
the voyage was completed, instead of at Stonington. The insurers paid
the extra price of five eents per ton for the additional carriage. The av
erage bond was signed in the name of the respondents by a special agent
of the company at Philadelphia, without its authority, as the respond
ents contend, and by a misinterpretation of the written instructions
which had been forwarded to him by their general agents at New York.

Under the stipulation between the parties it becomes immaterial, ex
cept as to the costs of the action, whether the bond is to be taken as the
bond of the respondents or the bond of the owner, whom the respondents
insured. In either event, whatever sum is found due for general averago
must, without dispute, be ultimately paid by the respondents j and the
respondents and their agents have throughout taken upon themselves thK
care of the cargo-owner's interests. Under these circumstances the val
uation of the vessel for the purpose of general average must be taken as
provided in the bond; for the instrument is the bond either of the in
surers or of the insured; and in either case, uncler the stipulation, that
is controlling.

I am satisfied that the average adjusters rightly adopted the price ob
tained for the coal at Providence, less the charges and expenses. The
voyage not being abandoned, but being completed by the ship, the priee
at·the place of destination is the bads to be taken for the contributing
value. By reason of the want of any proper market at Stonington, the
original destination, the pOTt of Providence was agreed on as the sub
stituteddestination, and there the voyage was completed, and the cargo
delivered to the owner, and sold. The price obtained tbere, less the
charges and extra expense of going to that port, properly becomes the
basis of the contribution by the cargo. The evidence does not establish
any agreement prior to the execution of the bond that the value of the
cargo was to be taken at a less sum. The other objections to the adjust~

mentare not sustained by the evidence. The adjustment is therefore
'upheld. But considering the doubt that exists as to the technical sig
nature of the bond, and the probably contrary understuwling of tbe some
what ambiguous terms in which the instructions to the special agent
were conveyed, I think, under the stipulations of the parties, the judg
ment should be for the libelants for $639.90, the amount claimed, with
interest, but without costs.
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AMES et al. v. CHICAGO, S. F. & C. Ry. CO. et al. WITTEN v. SAME.
\VAKEl<lELD V. SAME.

(Oircuit Oourt, E. D. Mt88ouri, N. D. September 30,1889.)

1. REMOVAL OF CAUSES - SEPARABLE CONTROVERSY- RAILROAD COMPANIES
MECHANICS' LIENS.

Rev. St. Mo. 1879. § 3206, which gives contractors and material-men a lien
on a railroad for work and labor done and for materials furnished. provides
that in suits by a subcontractor to enforce a lien it shall be optional with him
to make or not to make the contractor a party defendant. "Vhen the con
tractor is made a party. the statnte contemplates a personal judg-ment against
him as in ordinary cases, with a conditional clause that, if sufficient property
of his is not found. the residue be made out of the property charged. When
he is not made a party, there is onl)' a special finding of the amount due, and
a judgment that it be made out of the property charged. Held, that when
the contractors are made parties there are not two separate causes of action,
and hence the controversy between the plaintiff and the railroad company is
not a separable one within the meaning of the act of 1887, § 2, cJ. 3.

2. SAME.
The fact that in order to obtain a lien against the property of the company

the plaintiff is required to show that he filed a notice of his lien in the prop
er connty in the proper time, in addition to showing that he is entitled to a
jndgment against the contractor, does not make the controversies separable.

3. SA~IE.

Kor is it important that the contractor has not been served with summons,
and has not appeared, as the right of removal mnst be tested solely by the
case made by the complaint.

4. SAME.
Rev. St. U.S. § 737, authorizing the court to proceed to the trial of the suit

between the parties properly before it. when there are several ocfendants,
and one or more of them are neither inhabitants of nor found within the dis
trict, and do not voluntarily appear, does not relate to the removal of causes.

On Motions to Remand.
Miller, Leman & Chase and Berry &; Thompson, for plaintiffs.
Gardiner Lathrop and Ben Eli Gutherie, for defendants.

THAYER, J. These cases are alike, and present the same question for
determination. They were removed to this court frornthe circuit court
of Macon county, Mo., under the third clause of the second section of
the judiciary act of March 3; 1887, and. in this court motions to remand
have been filed. The plaintiffs in the respective cases brought suits in
the circuit court of Macon county, 1\10., against the Chicago, Santa Fe
& California Railway Company, and. several other foreign corporations,
and also against Williams, McRitchie, Nichol & Williams, to enforce
a mechanic's or contractor's lien against the property of the railway com
pany. situated in the state of Missouri. Williams, McRitchie, Nichol
& Williams were original contractors with the railway company for
building certain sections of its road in Missouri. The plaintiffs in these
suits were respectively subcontractors with Williams, McRitchie, Nichol
& Williams for doing portions of the work undertaken by the latter firm.
The plaintiffs in the several suits are residents and citizens of the state
of Missouri; all of the defendants, including the railway company, are

v.391".no.16-56
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non-residents of the state. The amount involved in each case exceeds
$2,000. If a remov.al had ,been applied for in time by allofthe defend
1l11ts, lio reason is apparent on the face of the record why the cases might
not have been removed to this court under the second clause of section
2 of the act,of March 3, 1887. Astl;le cases ,stand, however, on peti
tions for removal preferred by the railway company, which merelyal
lege that there is a separable controversy which is wholly between the
railway company, a citizen of Illinois, and the respective plaintifJs, citi
2ens of Missouri, the oilly question for considerati';m is whether the rec
ord shows any such separable controversy existing in the several suits
between the respective plaintiffs and the railway company as brings the
,cases within the third clauseQf the second section of the act in question.

It is now well settled that the third clause of section 2 of the act of
March 3, 1887, concerning removals, applies only to that class of cases
where there are two or more separable controversies involved in a suit,
(me of which is wholly between citizens of different states. To author
ize a removal under that clause the action must be one capable of sepa.
ration into two or more separate and distinct controversies or suits.
Judge BREWER so held in Telegraph Co. v. Brown, 32 Fed. Rep. 337,
after a very full and careful review of all the adjudged cases; citing,
among others, Barney v. Latham, 103 U. S. 205; Hyde v. Rnble, 104 U.
S.407; Ccrrbin v. V(ln Brunt, 105 U. S. 576; Fraser v. JennisO?'., 106 U.
S. 191,1 Sup. Ct. Rep. 171; Ayres v. Wiswall, 112 U. S. 190, 5 Sup.
Ct. Rep. 90. Accepting that as a correct postulate, the inquiry is
whether there are two or more controversies involved in each of these
suits, or only a single controversy. The law of the state of Missouri
which gives contractors and material-men a lien on a railroad for work
and labor done thereon, and for materials furnished therefor, provides
that any person owning or operating a railroad to which a lien applies
shall be made a party defendant in all suits to enforCE> the lien, but that
in case of a suit by a subcontractor to enforce a lieu it shall be optional
with him to make or not to make the person wit.h whom he contracted
a party defendant to the suit. Rev. St. lYio. lR79, § 3206. In the
event that a subcontractor makes the person or persons with whom he
contracted a party defendant to a snit to enforce a lien, and personal
service is obtained, the lawconte\nplates a personal judgment against
such defendant or defendants, as in ordinary law cases, with a clause
added to the judgment that, if no sufficient property of such defend
ants is found to satisfy the debt, the· residue be levied out of the
property chargeable with the lien. If the original contractor is not
made a party defendant to a suit by a subcontractor, and does not ap
pear and defend, or personalsetvice on him is not obtained, the statute
seems to contemplate only a special finding oCthe amount due on .the
demand, and a judgment that it belevied out of the property chargeable
with the lien; ld. §§3208-3213, inclusive. In the light of these stat
utory prOVisions, can it be said that in the cases at' bar, wherein the
subcontractors have made the original contractors parties defendant with
the railway company whose property is to be char&,ed with a lien, that
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there are two separate controversies or causes of action, one existing be
tween the plaintiffs and the original contractors, and another between
the plaintiffs and the railway company? I think not. It has several
times been held that where the cause of action sued upon is several as
well as joint, and the plaintiff elects to sue two or more defendants
jointly, a non-resident defendant, being so sued with other defendants,
who are residents of the same state with the plaintiff, cannot remove the
cause to the federal court on the ground of a separable controversy ex
isting in the case. Yirie v. Tvedt, 115 U. S. 43,5 Sup. Ct. Rep. 1034,
1161; Sloane v. Anderson, 117 U. S. 275. 6 Sup. Ct. Rep. 730; Ra'ilroad
Co. v. Ide, 114 U. S. 55, 5 Sup. Ct. Rep. 735; Putnam v. Ingraham,
114 U. S. 57,5 Sup. Ct. Rep. 746. In the present caSes it may be con
ceded that the defendants are not sued upon an a~leged joint liability.
The demand songht to be enforced against each defendant is the same,
and up to a certain point the proof relied upon to support the demand,
as against each defendant, must be the same. To entitle the plaintiffs
to a lien against the property of the railway company, they must first es
tablish that they are respectively entitled tv a personal judgment against
Williams, McRitchie, Nichol & Williams. with whom they contracted.
If they fail in that respect, the liens fall without reference to any other
proof. Furtherrnore, in a suit by a subcontractor merely to enforce a
lien against the property of a railway company, the persons with whom
he contracted are by the terms of the Missouri statute proper parties de
fendant, although not necessary parties. It is true that, in order to ob
tain a lien against the property of the railway company, the plaintlffs
must show that they filed a notice of their lien in the proper county,
and in due time. in addition to showing that they are entitled to a judg
ment as against the original contractors; but the fact that such additional
proof is requisite to secure a lien, does not establish that the suits in
volve sepal'ateand distinct controversies, within the meaning of the act
concerning removAls. It merely shows that the railway company may
have a defense to the suit in addition to those that can be made by its
co-defendants, the original contractors; but ithas several times been held
by the supreme court of the United States that different defenses existing
in favor of several defendants to a Emit, do not createseparable controver
sies within the meaning of the statute. JI.1jdev. Ruble, 104 U. S. 407;
Railroad Co. v. Ide, supra; Sloane v. Anderson,' supra; Pirie v. Tvedt,
supra; Putnam v. Ingraham, s'upra; Hedfle Co. v; Fuller, 122 U. S.535, 7
Sup. Ct. Rep. 1265; Insurance Co. v. Htmtington, 117 U. S. 280, 6 Sup.
Ct. Rep. 733.

The lien which plaintiffs seek to establish against the property of the
railway company is merely an additional security which the law gives
for a debt that is primarily due from WillianlS, McRitchie, Nichol &
Williams, with whom the plaintiffs contracted. To obtain the benefit
of that security, plaintiffs must prove some facts beyond what are nec
essary to secure a judgment against the principal debtor; that istosay,
they must show that within 90 days after the debt accrued they fileda
statement oithe demand in the office of the Circuit clerk at a certain
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county. Rev. St. Mo. 1870,§ 3202. But the necessity of proving
more facts to warrant a recovery llgainst one defendant than is necessary
to warrant a recovery against ac'o-defendant, cannot be accepted as a test
to determine whether a cause of' action is divisible. It often occurs in
practice, where the cause of action is single, that proof sufficient to es
tablish the liability of one derendant is not sufficient to establish the lia
bility of another. In Ayres v. Wiswall, supra, which was a suit to fore
close a mortgage on certain lands, and afterwards to obtain a personal
judgment for any deficiency against the mortgagors and certain grantees
of the mortgagors, who had bought subject to the mortgage, Chief Jus
tice WAITE, in holding that the case disclosed no separable controversy,
calle9. attention to the fact that the debt sued for was a unit; that what
ever sum was due t'i'om one defendant was due from all; and that there
could not be a decree against a part of the defendants for one snm and
against the rest for another. The same remarks are applicable to the
cases at bar. The demands sued for in the several suits are not separa
ble into parts, as in Barney v. Latham, 103 U. S. 213, 214, so that one
portion of the demand may properly be recovered from the railway com
pany, and another portion from Williams, McRitchie, Nichol & Will
iams. The demand is indivisible, and whatever def011se to the same
releases the original contractors necessarily discharges the railway com
pany.

Again, in the caBe of Insurance Co. v. Huntingtem, 117 U. f::l. 280,6
Sup. Ct. Rep. 733,'it was held that where the relief sought against one
of several defendants was merely incidental to the Blain purpose of the
suit, the fact that such incidental relief related to only one or the defend
ants did not make it a separable controversy in the sense of the removal
act. The principle of that decision seems fairly applicable to the cases
at bar. The main purpose of these suits is to establish the existence of
an indebtedness on the part of Williams, McRitchie, Nichol & Williams.
The relief sought agflinst the railway company may be regarded as
merely incidental to the main purpose of the suit, inasmuch as plain
tiffs only seek to charge the debt shown to be due from the original con
tractors as a lien on the property of the railway company. If they fail
in proving any such indebtedness, there is no pretense that the relief
sought against the railway company can be granted.

Counsel for the mih-iay company call attention to the fact that Will
iams. McHitchie, Nichol & Williams have not been served with sum
mons in the several cases, and that they have not as yet appeared to the
action. This suggestion, however, is unimportant, as it has been eX7
pressly ruled that the right of removal on the grol1nd of a separable con
troversy must be tested solely by the caBe made by the plaintiff'in his
complaint, and is unaffected by the fact that on\3 ,qf the defendants is in
default when a removal is sought, or has even suffered final judgment to
go against him. Pntnam v. Ingraham, supra; Brooks v. Clark, 110 U. S.
509, 7 84P': etr ,Rep..301; Pirie v. Tvedt, supra. While the question
involved,in these,motions is not f)ntirely free from doubt, yet I am of
the opinion, for the reasons befor~ indicated, that the cases do not in~
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volve a separable controversy, and tbat they were not removable on that
ground. '

It is fm~her suggested by counsel for the rail way company that juris
diction of the suits may be entertained under and by virtue of the pro
visions of section 737, Rev. St. U. S., which provides that-

"When there are several defendants in any suit at law or in equity, and one
or more of them are neither inhabitants of, nor foulld within, the district in
which the suit is brought, and do not VOlll ntarily appear, the court may en
tertain jurisdiction, and proceed to the trial and adjudieation of tbe suit be
tween the parties who are properly hefore it; but the judgment or decree ren
deredtherelnshall not conclude or prejudice other parties not regularly served
with process, nor voluntarily appearing to answer; and non-joinder 'of par
ties who are not inhabitants of nor found within the district, as aforesaid,
shall not constitute matter of auatement, or objection to the suit."

The answer to this suggestion is that section 737 does not relate to the
removal of suits from a state to a federal court. It is the old act of Feb
ruary 28,1839, (volume 5, U. S. St. at Large, 321,) and was pas~ed

to enable the federal courts to proceed with the hearing of suits properly
brought .against several defendants who were jointly liable, when, by vir
tue of the fact that some did not reside in the state, process could not be
served on. all the joint obligors. Conk. Pro (3d Ed.) 152-154. The
section in question has no application to a case until it is properly
lodged in the federal court, either by being brought therein originally,
or by having been removed from a state court under some provision of
law authorizing the removal. The present suits were not lodged in this
court under the provision of any aet authorizing a transfer, and they are
accordingly remanded to the circuit court of Macon county, Mo.

CARSON & RAND LtDiBER Co. v. HOLTZCLAW.

(Oircuit Oourt, E. D. Mi88ouri, N. D. September 30,1889.)

REMOVAL OF CAUSES-LOCAL PREJUDICE.
In an action by a foreign corporation for the price of lumber sold. defend

ant counter;claimed for services rendered. and for damages for breach of con
tract. In support of a petition for removal to the federal court plaintiff filed
an affidavit signed by several citizens of the county in which defendant re
sided. stating .in general terms that from prejudice and local influence the
plaintiff could not obtain a fair trial in that county,or in the judicial district.
The facts stated in the atlidavit were that defendant had a large and influential
business connection In the county and district, and that the counties had had
more or less litigation in their corporate capacity. which had excited a preju
dice against non-resident corporations. This affidavit was controverted 'by
one signed by numerous citizens of the vicinity. Held, that the petition would
be denied. '

. On Petition for Removal. For opinion on application to strike peti-
tion for removal from the files, see ante, 578. •

Sears & Guthrie and Janies C. Davis, for petitioner.
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B. R. Dysart, Berry & Thompson, and Anderson &Schofield, for defendant.

THAYER, J. In the caseOf Short v. Rauroad 00., 33 Fed. Rep.114~
Judge BREWER held that the act of 1867 concerning the removal of causes
from a state to a federal court on the ground of "prejudice and local in
fluence" was superseded and repealed by implication by the provisions
on the same subject contained in the second section of the act of March
3, 1887. He further held that when an application is made for removal
under the latter act on th\3 ground of "prejudice or local influence" it
should be addressed to the feder.al court in the first instance, and that~

inasmuch as the law provides that "it shall be made to appear" to that
court that prejudice Or local influence exists, it is the duty of that court
to hear evidence pro and can, if necessary, (either oral testimony or affi•

. davits,) aBd to decide thereon as' to the existence of such prejudice or
influence, before entertaining jurisdiction of the case on its merits. To
the same effect is the decision ofJustice HARI.AN in Malone v. Railroad
Co., 35 Fed. Rep. 625, and of Judges WAu,AcE·and LACO:IfBE in Amy v.
Manning, 38 Fed. Rep. 868, 536, and of Judge BUNN in Southworth v.
Reid, 36 Fed. Rep. 451. At variance with these decisions are the de
cisions in Whelan v. Railroad Co., 35 Fed. Rep. 849; Fisk v.: HeMric, 32
Fed. Rep. 425; and Hnskins v. Railway Co., 37 Fed. Rep. 504:. Judges
J ACKSO;';, DEADY, and KEY hold that an affidavit by a non-resident suitor,
alleging in the words of the statute" that from prejudice or local influence
he will not be able to obtain· justice inthe state court," is sufficient to
authorize a removal to the federal court,and that such allegation cannot
be traversed l::iy the person or persons against whom a removal is sought.
In this district the decision of Judge BREWER must be accepted as the
correct interpretation of the act of March 3, 1887, until the supreme
court of the United States decides differently. In accordance with these
views, on the 4th ofJune last, I gave the resident suitor, (Mr. Holtzclaw)
leave to file affidavits in opposition to those filed by the non-resident in
support of its petition for removal. Vide ante, 578. ·The affidavits on
both sides h~venow be~n exa~l1ine(;I, with the resplt that the court is not
satisfied that a right of removal exists. The suit is one in which the
Carson & Rand Lumber Company sue for the value of lumber sold and
delivered to-Holtzclaw. The.defendant has interposed a counter-claim
for services rendered, arid fordamnges sustained by rea~onof breach of
contract. The suit is not one in which the public can he presumed to
take any special interest, nor is it one calculated to·exciteal1ylocal preju
dice, or affe.ctany local interest. An affidavit signed by' several citizens
of Macon county,. Mo., where the suit ispe·nding, bas been filed, stating
in general terms that from prejudice and local influenoe the lumber com

'pally willilOt be .a,ble to obtain af~ir trial in Macol1 county, or in any
county in that judicial circuit to wnich the case can be removed. This
can be regarded in no other light than an expression of the opinion of
the several affiants. The facts stated in the affidavit on whioh such
opinion is based are (1) that Richard Holtzclaw has been a resident of
Macon county for some years, and has It large and influential business
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-acquaintance in that and adjoining counties; an~ (2) that Macon county
find other adjoining counties have had more orlesslitigation in their cor
porate capacities, andthllt sucll litigation has excite~ 3 prejudice against
non-resident foreign corporations. On the other hand, an affidavit signed
by numerous citizens of the county is filed, which alleges in substance
thatn.o prejudice exists against the lumber company, and that Holtzclaw
has n'o such influence in Macon county and the adjoining counties as
would; prevtmt a fair trial of the case in qUfstion. It is sufficient to say
that the petitioner's proofs are utterly illsuffieient to estabHsh that such
a prejudice exists among the inhabitanttl of several populous counties, or
t!;Jat Holtzclaw has such a dominatinginfiuenceover suchinhabitants, that
petitioner cannot obtain a fair trial of the suit in question. The integrity
and fai~ness of the people of an entire judicial district, consisting of sev
eral counties, cannot be impeached by such general averments as these.
It is by no means probable that the condition of public sentiment is such
that in a business controversy between an ordinary foreign business eor
poration and. a citizen of Macon county, the judicial tribunals of that and
the adjoining counties would be unable to administer justice fairly. If
that is the condition of affairs in the locality in question, the petitioner
ought to be able to show with more clearness the cause of the prejudice
that exists against it and that prevents it from obtaining justice, as well
as the secret of the undue influence which the defendant exercises' over
the people of the community. The petition for removal is dismissed at
ptlitioner's cost, and an order of removal denied.

CHAFFIN et al. v. HULL et at
, Oircuit Oou,rt, E.n. Missouri, E. D. September 26.1889.)

1. EQUITY PLEADIKG-MuLTIFARIOUSNESS.
In a proceeding in which a deed which conveyed a life-estate to grantee

with remainder to her heirs. but which intended to convey the fee-simple to the
grantee. was corrected, the heirs were not parties. Subsequently the land
was conveyed in fee by the I!rantee to complainants' ancestor. who made sev
eral attempts to obtain releases from the heirs, the grantee having died, all of
which was well known to his agent, one of the defendants, who managed the
property, and after said ancestor's death continued. to occnpy the same con
fidential relations to complainants; said defendant entered into a conspiracy
with two others, and procured deeds from the heirs for their respective inter·
ests to one of said conspirators. and by collusion procured the dispossession
of complainants. The bill, after alleging these facts, prayed the court to ad·
judge that the decree reforming the deed concluded tile heirs, and oper'ated
with the subsequent conveyance to complainants' ancestor to vest the full
legal title in them; or thltt it might decree, a reformllotion of that dee(t, mak
ing it operative as a transfer of the fee; or that the court might decree that
the' transactions between said defendant and his' 'co'conspirators were in
breach of the fiduciary relations existing between him and complainants j and
thll:~ the title thereby acquired was acquired in trust for complainants. Held,
that the bill was not multifarious.

2. SA'ME-!>ARTIES,
In such an action, the grantor and grantee's trustee in the corrected deed

:arenot.indispensable parties. .
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"In Equity. On demurrer to bill.
Cunrl,ingharn &- Eliot, for complainants.
Taylor &Pollard and .Joseph S. Laur'ie, for'defendant:
Before BREWER and THAYER, JJ.

BREWER, J. This is on a demurrer to the amended bill. The facts as
alleged are these: In 1840, one William Myers was the owner of the
property in questkm. For a consideration of $4,000 paid by Elijah
Curtis, a deed was executed by Myers and wife to one Samuel Russell
in trust for Mrs. Curtis. The deed, as drawn and executed, vested a
life-estate in Mrs. Curtis, and the remainder in her right heirs. It was
so drawn and executed throughamistake of the draughtsman; the in
tent of all the parties being that the fee should be vested, and not a life
estate, and that Russell, who so held the title as trustee for Mrs. Curtis,
could with his cestlli qlte trust convey the fee. After the deed had been
so executed and recorded, and, in 1843, the misHtke having been dis
covered, proceedings were had in the circuit court of St. Louis county
to correct that deed. A decree was entered that it be reformed so as to
express the intent of the parties, and vest a fee instead of a life-estate.
To that proceeding Mr. and Mrs. Curtis, Mr. Russell, the trustee, and
Mr. and Mrs. Myers, the grantors, were parties. The heirs of Mrs.
Curtis were not made parties. By subsequent conveyances the title,
vested in Mrs. Curtis and Mr. Russell, her trustee, paBsed to one Edward
Chaffin in 1850. He entered, took possession, and rehlained in posses
sion until his death in 1883. Thereafter the present complainants hold
ing under his will took pO::5session and retained it until 1886. Mr. Cur
tis, the husband of Mrs. Curtis, the party who paid the money, died in
1843, but Mrs. Curtis lived until1881, when she ,died, leaving no chil
dren. Mr. Chaffin during his possession became aware of the fact that,
inasmuch 'as the heirs of Mrs. Curtis were not made parties to that de
cree of reformation, they had at least an apparent title to the remainder.
During the years of his possession, at least during the last few years of
his possession, he himself having removed to Massachusetts, he em
ployed Leon L. Hull, one of the def~ndants, as his agent to look after
the property, to pay taxes and insurance, to rent the property, and have
general charge thereof as his agent. During the years of that relation
ship he communicated to Mr. HullJiisdoubts as to the completeness of
his title as disclosed by the record,; and made several efforts, through
hitil; to ascertain the residence and names of the right heirs of Mrs.
Curtis, with a view of obt(lirij~g from them releases of their ailparent
title to the remainder. Mr. HUll was fully possessed of intormation in
this resp~ct from Mr. Chaffin,his principal. On the deathaf Mr. Chaf·
fin, these complain!lnts, finding Mr. Hull in p08\sessi9n as agent, con
tinued 'him in that position, and he assumed the same confidential rela
tions to them that he had had to Mr. Chaffin. After the death of Mrs.
Curtis, in 1884, Mr. Hull, the agent, conspiring with one William Clark
and one Samuel Hermann, proceedc(l to hunt up the right heirs of Mrs.
Curtis and obtain deeds from them, the deeds being madeta William
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Clark, one. of the conspirators, of their respective interests in the re
mainder. While apparently continuing as the agent and representative
of these compJainants, inpnrsuance of this conspiracy, he caused legal
proceeclings to be instituted, which, being carried on collusively, termi
nated in the dispossession by the defendants of these complainants, and
the transfer of possession to Clark, one of the conspirators. This was
accomplished in 1886. The charge is that these arrangements and trans
actions between Clark, Hull, and Hermann were a part of a conspiracy,
and were a breach of the trust relations existing between the complain
ants and Hull. All these facts being stated in the bill, the prayer is
that this court shall decree that the decree of the St. Louis circuit court
reforming that deed concludes the right heirs of Mrs. Curtis, and oper
ated to vest the full legal title in Mrs. Curtis and her trustee, and these
complainants claiming under her; or, if the court cannot so decree, that
it now decree a reformation of that deed, correcting the mistake, and
making the deed to-day operative as a transfer of the fee, and therefore
cutting off all interests in the remainder in the heirs of Mrs. Curtis or
their grantees; or, failing that, that the court decree that the transac
tions by which Leon L. Hull, with his co-conspirators, obtained the le
gal title to the remainder were in breach of the fiduciary relations exist
ing between Hull and the complainants, and therefore that the title
which they acquired was acquired in trust for the complainants. To
that bill a demurrer has been filed, and the first proposition of the de
fendants is that the bill is multifarious, in that it rests first upon a title
obtained by a correction of the deed, a source of title of necessity imply
ing that the right heirs never had any actual equitable right or interest
in the remainder, and that the deeds from them to the conspirator;;, (de
fendants,) while apparently cOllveying the full title, in fact transferred
only the naked legal title, the real equitable interest all the while being
in these complainants; while, on the other hand, it makes as a basis of
relief a claim that, the full legal and equitable title having passed by
that deed to the right heirs, these conspirators acquired that title in fraud
of fiduciary obligations to complainants, and therefore in trust for them.
There is thus an apparent antagoni~m between the two cJaims,-one
resting upon the proposition that the right heirs had no equitable inter
est and title to the remainder, and the other that they did have full
equitable as well as legal title. My Brother THAYER and I had a very
pleasant discussion of that question yesterday afternoon, in which we
examined the authorities at great length. Distinct and independent
causes of action cannot be conjoined in the same suit; and yet it has
been said by the supreme court, and is the voice of many authorities,
that no fixed rule can be laid down as to the matter of multifariousness;
that each case must stand upon its peculiar f~lCts, and while independ
ent causes must not be joined in one bill, neither should a defendant be
unnecessarily burdened with two suits.

Now in this cause the complainants are all interested in the one result;
the defendants also are all jointly interested. There is no difference of
interest between any two of the complaiuants or any two of the defend-
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ants. The ultimdte resi.llt sought to be reached by the bill upon which~
ever claim it rhay be. obtained is the same, to-wit, a :decree that the COIll

pla'in'ants nre' the,owners of the full equitable title; that the defendants
hold.' [the legal' title, and hold that titleiil'tl'ust for the complainants, and
ou'ghttobe divested of it. and ought to surrender possession, and ought
to account for rEri1tsaild profits. So, there being a unity of interest in
the parties complainant and the parties defendant, a single property the
su bject-matte,rof litigation, and a single ultimate purpose the object of
the suit, we have cOlwluded that in the interests of justice and equity,
and a speedy settlement of the title to that property, the court is justi
fied in holding that the' bilI is not multifarious. It is a part of the
prayer of the bill that this court shall decree that that decree in the St.
Louis circuit court binds the right heirs of Mrs. Curtis, and operates as
against them and these defendants to vest the full title in complainants.
'Ve are clearly of the opinion that that decree did not so operate; that
the court cannot so decree. They were not parties to it, and whatever
title the heirs had, they acquifed not through Mrs. Curtis, but as pur
chasers. It is no objection to a bill in equity that it has what is cltlled
a double aspect; that is, asking one relief, and, failing that upon the
facts stated, another relief. '

So far as the special objection is made that indispensable parties are
not befbre the court, to-wit, Myers, the grantor of the deed of 1840, Rus
sell, the trustee, and the heirs of Mr. Curtis, it is enough to say that
they are 'not indispensable parties. They were parties or in privity with
parties to that proceeding in the state court, and by that decree all theii'
rights, and all claims that they might have adverse to the claim of com
plainants, were settled and determined.

It is also alleged in this bill that a suit is pending in the state court,
and the prayer is that this court enjoin the prosecution of that suit.
That question has already been determined by Judge Tr-IAYER, who
,held that this court would not interfere with that prior suit, and with
that ruling I have no disposition to differ.!

I think that is all that I need say. The demurrer to the bill will be
overruled, and defendants will be given until the Novemberrules to
answer.

THAYER,.J. In this matter I aesire to say in my own behalf that the
bill unquestionably states two distinct grounds for equitable relief. In
the first place complainants seek to establish their title and right to the
possession of a certain piece of property by the reformation of a deed
'under which defendants claim and hold possession. In the second place,
they charge the defendants with having acquired the title which they
now hold by acts that were constructively fraudulent; and on that ground
they ask a decree adjudging that the defendants hold the property as
trustees j()r the complainants. Because complainants seek relief on two
distinct and independent equitable grounds, the bill under some circuID-

INo opinion filed.
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-stances might be adjudged multifarious. Btlt it is apparent that the
parties pr;oceeded against are proper parties to the bill considered in
-either aspect; and that none of the defendants can say that they are
called upon to answer charges in which they have individually no con
-cern.

Furthermore, while two. grounds of relief are stated, yet the relief
sought in each instance affects the title to one and the same piece of
property, and .concerns all of the defendants. If we should hold the
bill to be multi(arious, and c9mpel the complainants to elect on which
ground they will .stand and proceed to trial, I can see no reason why
they might not file a se~opd bill, if defeated on the first, alleging in such
.second suf~ tpe same cause of action that we compel them, to abandon in
this. Derendal).ts lUust, in any event, as it appears to me, meet the
averments of the bill in both of itsaspects , either in this suit, or in I,U~

Qther suit. .
If the bill.is ;re4lined in its present form, I cannot see that it will oc

<lasion any confusion in putting in the proofs, or interfere with the or
derly conduct ,of the trial,'or put the defendants to any disadvantage.
If i~ shall appear that the lorm of the bill has enhanced the costs unnec
essarily, we can easily regulate that matter by appropriate orders at the
conclusion of the case. Inasm uch .as it is largely discretionary with the
court:w:hether it will permit two or more independent grounds of equi
table relief to be stated in the same bill, and inasmuch as courts are very
much governed in the exercise of that discretion by considerations of
convenience, I think that for the reasons thus briefly outlined we are
justified j 11 holding that differen~ grounds of relief have not been im
properly united in the present case, and that the bill is not multifarious.

MURDOCK v. CITY OF CINCINNATI et al.

(Oircuit Oourt, S. D. Ohio, 'H': D. september 24, 1889.)

:MUNICIPAL CORPORATIONS-ASSESSMEN '1'-NOTICE.
A special assessment without notice to the property owner and opportunity

to be heflrd is wanting in "due process of law." though neither the city nor
state laws require such notice, and its enforcement will be enjoined.

In Equity. Application by James Murdock, Jr., for a preliminary
injunction restraining the board of public affairs of the city of Cincin
nati from enforcing a special assessment.

Rankin D. Jones, for complainant.
Thea. Horstman, for defendant.

J"ACKSON, J. In this cause, now"before the court on application for a
preliminary injunction, it appears from the allegatiolls of tbe bill that
.complainant has had no notice of, nor any opportunity to be heard in
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relation to, theaE'ses~m~nts'made by the board of public affairs of Cin~
cinnatiagainst his several lots .des~ribed in the bill; that no provision
was made in any of the ordinances or resolutions' or acts of said city of
Cincinn~ti,or of its officers or board's, giving to property owners the right'
and opportunity to be heard in respect to the amount of the special as
sessments complained of; and fha,t ,no such provision (as complainant
alleges) exists in any of the laws of the state appliCable to said city and
the assessments in question. Under such circumstances the court is of
the opinion, in conformity with its holdin~ in the case oLC:;cott v.City of
Toledo, 36 Fed. Rep. 385, that the assessments made against complain
ant's lots are wanting in "due process of law," and that, upon the show
ing presented by the bill, an order should be granted restraining the city
of Cincinnati,its officers and agents, from enforcing, or the taking of any
steps to enforce, the assessments complained of until the further order of
this court herein. This temporary restraining order is in no way to in
terfere with the rights of the city of Cincinnati or of its board of public
affairs to nu.ke a reassessment against complainant's lots, on account of
the improvements referred to in the bill, in any proper and lawful man
ner, which will afford him notice of, or an opportunity to be heard in
respect to, such reassessment. Noris the restraining order, now granted
upon the case, made by the bill alone to preclude the city of Cincinnati
from answering and disputing the allegations of the biil, or from show-'
ing that complainant has waived his right to notice of, or opportunity
to be heard in respect to, said assessments.

Should the city of Cincinnati, after full opportunity to contest the
truth of the objections presented by the bill to the validity of the assess
ments complained of, fail or decline to do so, then complainant may re
new his motion for a preliminary injunction. If, however, the city
should answer and controvert the case made by the bill, the restraining
order may, upon its motion, be discharged. A restraining order as above
indicated and directed will be issued by the clerk of this court to the
defendants.

BANNON 'V. BURNES et al.,

(Clrcuit Court, Tv. D. Mi88ouri, w: D. September 2, 1889.)

1. MUNICIPAl, COJIPORATTONS-TAXATION-SAJ,E FOR NON-PAYMENT.
A city charter (charter of Kansas City, § 50,art. 6) provided that if realty

could not be sold for the amount of taxes, interest, and cost, the city auditor
should. if so directed, bid it off to the city for that amount, and make a rec
ord of the fact of the sale to the cit.y. No certificate was to issue upon such
sale, but any person might thereafter pay to the collector the sum so bid, and
receive a certificate, which ;should be assigned to him by the city auditor,
which certificate should 'lre'st all the interest of the city in the'realty, and en
title such person to the same rights and privileges as if he had purchased the
same at a tax-sale. Held, that the biddlllg in by the cityconst:ituted a public
sale for taxes within the mcaning of the section conferring upon the au-
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'ditor power to'offer'atpublic sale property on which taxes were due, and in the
, absence of any express authority in the charter, the auditor had no power to
subsequently offer it for sale.

2. SAME~CONCLUB,IVENESS OF DEED-DUE PROCESS OF LAW.
The defect in the title is not cured by a provision of the charter declaring

the tax-deed, regular in form, conclusive evidence of almost every essential
fact, except that proof might be made that the taxes had been paid, or the
property was exempt. or had been redeemed. If the property was sold at the
first sale, the auditor had no jurisdiction over it. and it would be taking prop
erty without due process of law to make tax-deeds conclusive evidence of facts
essential to jurisdiction.

3. SAME-PROPERTY CEDED '1'0 UNITED STATES.
Laws Mo. 1870, p. 355. gave the consent of the state to the acquisition by

the United States of land in Kansas City for the erection of a post'office, and
declared that the land when acquired, should, so long as it remained the prop
erty of the United States, be exonerated from all taxes,assessments, and other
charges levied or imposed under the authority of the state. By the charter
of Kansas City the lien for city taxes attaches on January 1st, but the levy is
not made Until the third Monday in April. Held, that land so acquired by the
United States between January and April was not subject to taxation by the
city.

At Law. Ejectment.
Johnson & Lt~ca8, for plaintiff.
L. C. Krauthoff, for defendants.

PHILIPS, J. This is an action of ejectment to recover possession of lot
62 in Swope's addition to the city of Kansas, Mo. This lot is the north
end of the site on which is constructed the United States custom-house,
post-office, and court-house. The defendants are the surveyor of the
port and custodian of the custom-house building, and other government
oflicials occupying offices in said building. The plaintiff claims title un
der a tax-deed fl'om the collector of Kansas City, dateJ November 6,1885,
predicated on a sale made January 4, 1884, for the payment of taxes
claimed to be delinquent for the year 1879. At the time said taxes be
came delinquent, Malvina D. Hughes was the owner of said property,
and on the 9th day of April, 1879, she conveyed the same by warranty
deed to the United States, for a valuable consideration, to be used and
occupied by it for a United States custom-house, post-office, court-house,
and other like public business. 'The cause was submitted to the court
for trial without the intervention of a jury. The facts in evidence, so far
as they are material, will appear in the following discussion. Various
objections are urged by counsel for the government against the validity
of the tax-deed. Without considering and determining others, we pass
at once tothe consideration of one of gravest importance. The record
evidence shows that at the tax-sale held in said city in October, 1879,
this property, after due steps taken thereto, was put up fOf sale for delin
quent taxes of 1879, and was bid in by the city auditor for the city, pur
suant to directions from the city comptroller. Section 50, art. 6, of the
city charter provides, in substance, that if any real property cannot be
sold for the amount of taxes, interest, and cost, the city auditor shall, if
directed by the comptroller, bid it oft' to the city for such amount. There
upon the city auditor shall make a record of the Sllll1e in a book of sale,
by stating such fact of a sale to the city, and the date of the same. No
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certificate, ho\yeyer, shall b.e .issued on such sale; but any person ·lllay
thereafter pay to the city collector the sum so bid, including costs,etc.,
and receive from the collector a certificate dated the day when it is issued,
describing the property, etc., which certificate, before it shall be of any
validity, shall.be assigned to such person by the city auditor, who shall
note the same on his book of sales,and such certificate,'so assigned by the
city auditor, shall vest all the interest of the city in or to such real prop
erty in such person; and such certificate shall be assignable to the same
extent and in like manner as certificates given to purchasers at tax-sales,
and shall entitll3 sllchpersonto thef;lilme rights and privileges thereunder
as if he had purchased the same at a tax-sale.

The question arises, by what authority of law was this property again
advertised and sold to plaintiff 111 .1884? There does not appear in
the charter any express provision for readvertising and selling as delin
quent land so bought in by the city" Asthe whole authority of the city
collector to take ltny action or step towards the sale of the citizen's prop
erty and the divestiture of his title comes from the legislative grant of
the sovereign, the state, any such course as was pursued in this case
should be clearly marked out in the chart()r, or appear by necessary im
plication. The charter does specify what the city inny do with the prop
erty so bought in by it.. Said section 50 provides for its transfer by as
signment to anyone who will pay the amount of the bid, with penalties,
costs, etc.; and section 76 provides for suit by the city, whereby the
equity ofredemption of the owner may be cut off, and for the absolute
sale in rem under sp~ci~l execution. If is not to be concealed that other
provisions of the. charter seem to contemplate that all unpaid taxes from
year to year shall be carried on the land-tax books, so as to show all the
antecedent unpaid taxes, and for what year delinquent. But all these gen
eral provisions precede and lead up to the section directing the public
sale for such delinquent taxes. Section 42 declares that "on the first
Monday in October in each year the city collector shall offer at public
sale, at his office, in the city of Kansas, all real property on which taxes
or special assessments shall remain due and unpaid, and such sale shall
be made for and in payment of the total amount of taxes and special as
sessments, interests, and costs, due and unpaid on such real property."
Then follows section 43, which prescribes with much particularity what
the noticeof sale shall contain. It shall contain "the several parcels of
real property to be sold, and all delinquent taxes and assessments thereon,
and such real property as has not been advertised and sold for the taxes
of any previous year or years," etc. Section 50 clearly treats the buying
in by the auditor for the city as a sale; for it expressly declares that when
any rea] property shall be bid oft' for the city, it shall be the duty of the
city auditor to make a record of the same in a book of sales, by stating
.such fact of sale to the city. And as further proof, by the latter part of
this section, provision is made for any stranger taking the benefit of the
sale by paying to the city collector, not the taxes, etc., yet due and unpaid,
but "a sum of money equal to the amount ofall taxes, interests, and costs"
<In such property at the time of such payment; and the certificate to be
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given to such assignee of the city"shall vest all the interest of the city
in or to such real property in such person." "All the interest of the city,"
as here expressed, necessarily implies that the city acquired such in
terest as a p1lrchaser at such Jand-tux sale. It could have no other as
signable interest. And the fact that the holder of a certificate of pay
ment of taxes to the city collector is placed upon the same plane of right
as the original purchaser at public sale, being entitled at the end of the
prescribed period to an absolute deed, forcibly demonstrates that in con
templation of the charter the bidding in for the city constitutes a sale,
and therefore this lot could not be readvertised find sold, because it could
not be said, as required in said section 43, that it was "such real prop
erty as has not. been advertised and sold for the taxes of any previous
year." If after this "bid in" for the city some third party had paid to
the city the sum equal to the taxes, etc., and received the prescribed
certificate, and it had ripened into a right to a deed, such deed, to be
of any validity, would haveio recite that this property was sold at pub
lic sale and for the payment of taxes. Section 65, art. 6, of the Charter;
Sullimn v. Donnell, 90 Mo. 282,2 S. W. Rep. 264; Hopkin.s v. Scott, 86
Mo. 140. Consequently and necessarily the hidding in by the city
constitutes a public sale for taxes, as prescribed in section 42 of the char
ter. The power to su advertise and sell is conferred alone by said sec
tion 42, except in the instance where the land for the lack of any bidder
may not be sold at all. Section 75. .Once exercised by the delegated
agent, the power to advertise and sell was exhausted, and the agency
therefor ceased. Any reassertion of such power must have for its war
rant express authority. We fail to find it in terms in the charter.

Plaintiff's tax-title, therefore, must fail, unless, as suggested in the
argument, the imputed infirmity be helped by the provision of section
64 of said article of the charler, which declares that the tax-deed, made
after the prescribed form, shall be conclusive evidence of almost every
thing essential to its validity, except that proof may be madg that the
taxes were paid before sale, or that the property was not subject to this
taxation, or that it had been redeemed, or the money tenflered. It is
to be conceded that the provisions of this charter respecting the validity
of such deeds are very sweeping. And while the courts should treat
with great respect the enactments of the legislative department of gov
ernment, yet the courts, which stand as the last resort of the citizen, and
the sworn guardian of his property rights, cannot fail to recognize that
there are some things which even the legislature cannot do. It cannot
tak\) the citizen's private property, even for puhlicuse, without due
process of Jaw. It carinot prescribe a method by, and the conditions
on which, property may be sold for taxes, and by the same act declare
that when sold the deed shall be good, although the prescribp.d method
was not pursued. and the required conditions of sale were not regarded;
especially where such conditions are preceflent facts eSSf'ntiaJ to confer
jurisdiction on the body or person undertaking to sell. Due process of
law is not any process which legislative power may devise. As said by
Mr. Justice CURTIS in Murray's Lessee v. Improvement Co., 18 How. 276:
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., The.artiel,s [oOhe constitution] is a restraint. on the legislative as well as
on the executive and judicial powers of the government, and cannot be so
constrned as to leave congress [the legislature] free to' make any process' due
process of law' by its mere will."

The city charter prescribes that certain facts shall exist to authorize
the city collector to advertise and sell, as has already been stated. rt is
a well-established principle of law that in proceedings in invitum looking
to the seizure and appropriation of private property for public uses, every
fact which in its nature is jurisdictional must exist before jurisdiction
attaches to the tribunal attempting the seizure and appropriation.
"Power is conferred upon the court, to be exercised on certain defined
and limited contingencies; and these contingencies must have happened,
and the conditions on which it can act must have been performed, be
fore its act can be valid. Its authority does not attach until the law has
been pursued and complied with." Lagrouev. Raim, 48 Mo. 538. "Any
statute is unconstitutional which attempts to make a tax-deed conclusive
evidence 31:; to jurisdictional facts, or facts vital to the exercise of the
power of taxation or sale, as distinguished from such facts as are merely
formal, or of routine, or pertaining to the regularity or the manner of
the exercise of such power." Black, Tax Titles, § 253. Judge Cooley
(Tax'n, 470) expresses the principle thus:

"The officer who makes the sale sells something 'he does not own, and
which h8 can have no authority to sell, except as he is made the agent of the
law for the purpose. But he is made such agent only by certain steps, which
are to precede his action, and which, under the law, are conditions to his au
thority. "

If, therefore, as we have attempted to show, the sale of this property
to the city in 1879 withdrew it from future sale by the collector, his ad
vertisement and sale in 1884 were clearly coram non jttdice. He had no
jurisdiction over the subject-matter. The supreme court of this state
bas held that it was not within the constitutional competency of the legis
lature to make such deeds conclusive evidence to such extent as to cut
off inquiry as to whether facts vitally essential to the exercise of the juris
diction in the tax proceedings existed. Abbott v. Lindenbower, 42 Mo.
162; Ewart v. Davis, 76 Mo. 129-134. Seetion 82 of this same article
of the charter declares that-

"The tax-book and all other books and papers made or kept by the officers
of the city, or in any manner relating to any tax, shall be received in all courts
as evidence of all the facts stated therein, and of the validity of the tax
deed," etc.

rt would indeed be a queer and unique statute which should provide
for the admission in evidence in all courts,to support t4e validity of .a
tax-deed, the city books, or other books and papers pertaining thereto,
while at the same time and place declaring that such evidence sbould not
be admitted to impeach the validity of the deed. The sword of justice
should be two-edged, and cllt botp.'\Vays. The office of a corresponding
provision under the revenue laws .of the state was held by the supreme
court to admit such records apd papers in evidence to assail a tax-title
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where it was sought, as here, to shut off such proof by the conclusive
effect of the deed itself. Ewart v. Davis, 76 Mo. 135. It is not apparent
that there is anything in the points ruled in De Treville v. Smalls, 98 U. S.
517, in conflict with what is here held; for neither the statute there con
strued, nor those of the states cited, extended to or undertook to assert
the position that the deed itself should conclude all inquiry as to whether
the property at the time of the sale was subject to the summary process
for taxes. In other words, the statute did not declare an ex parte deed
valid where there was a lack of power to sell in the mode pursued. For,
i.as said by the court in the De Treville Case: "It [the deed] may be regu
ilar in form and in the mode of its conduct, but it cannot be valid, un
less authorized by law." Vide MW'sh v. FultM Co., 10 Wall. 683,684;
Railroad Co. v. Parks, 32 Ark. 131; Radcliffe v. Scruggs, 46 Ark. 96.

If, however, our conclusion as to the validity of the tax-deed be un
tenable, there is another obstacle in the way of plaintiff's recovery,
which we think is unsurmountable. On the 31st day of January, 1870,
the state of Missouri by legislative enactment (Laws Mo. 1870, p. 355)
gave its consent to the purchase of this property by the United States.
The essential provisions of this act are, in substance, as follows:

(1) The consent of the state is given to the purchase by the l7nited States
of a piece of land in Kansas City, not exceeding one acre in quantity, on which
to erect a building for the accommodation, &c., of the United States courts,
post-olfice, internal revenue, and other government offices. (2) Jurisdiction
-is given to the United States over this land when purchased, so lon~ as it
shall use the same, subject to the right. of entry by the state authorities for
the pnrpose of executing civil and criminal process.

Then follows section 4:
"The jurisdiction hereby ceded shall not vest until the United States shall

have acqUired the title to the land by purchase or grant, and so long as the
said land shall remain the property of the United States, when acquired as
aforesaid, and no longer, the same shall be an<1 contilJlle exonerated from all
taxes, assessments, and other charges which may be levied or imposed under
the authority of the state."

So the sovereign-the local state government-consented to this pur
chase by the superior government before it was made, and covenanted
on its part that, when the United States should acquire the title of the
owner, the jurisdiction of the state should cease over the property, and
that of the United States should attach, with the single reservation of
the right of entry for service of legal process. Then follows the covenant
of assurance that, whenever the state obtained such property by purchase
or grant, the property thenceforth should be forever "exonerated from
all taxes, assessments, and other charges, which may be levied or imposed
under the authority of the state." The taxing power is the attribute of
sovereignty, and the exercise of the highest jurisdiction. As it is a power
to be exercised or forborne at the will of the sovereign having jurisdic
tion, it follows logically that the sovereign may cede away such right,
and release the burden. And when the grant has been accepted by the
general government, and the conditions of the purchase have been fully

v.39F.no.16-57
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p~rformed, such grant bepomel? a solemn compact, which the general
government would' not ,permi~ the state to violate. The term" exoner
ated" was, presumably; employed in its ordinary acceptation: "to be re
Jieved of' as a charge; to be 9iScharged or exenlpted." Be the conten
~ion of plaintiff's counsel correct, that the lien of' tAe city government on
this property, so far as the pwnel' and all other persons were concerned,
attached on the 1st, day of Jant:l,ary, 1879, yet under the city charter
(section 4, art. 6) the fiscal y~r begins on the third Monday in April,
which in 1879 was the 21st day of April. The assessment is made be
tween the 1st day of January and, the third Monday of April, and is de
livered to the council atitR nrSf 1lleeting of the fiscal year. The coun
cil then by ordinance proceeds~'to levy taxes for the fiscal year." A
copy of this, with the asses'lment books, is delivered to the auditor, who
tIlen extends the taxes, and delivers the tax-book t6 ,the collector on the
1st day of May. Seetiops ~O, 21. 'From which it is manifest that the
taxes for the year 1879, were not levied until after the 9th day of April,
and after the United State(3 had acquired title to the property by pur
chase. The mere fact that the property owned on the 1st day of Janu
ary became liable to taxes for that fiscal year would not avail for the
purpose of taxation, without an assessment and levy. Taxes not assessed
or levied can never become 'an 'effectual lien. Heine v. Commissioners,
19 Wall. 659; Greenough v. Coql OJ., 74 Pa. St. 486...,500; Black. Tax
Titles, § 43. The state, by the act of cession, covenanted, in effect, that
when the ~overnment should purchase this property it would not there
after make any levy; and iithe state itself had proceeded as did the city
to make a levy for the purpose of taxation, after the 9th day of April,
1879, this property would have been exonerated therefrom. The mu
nicipal corporation of Kansas City is an integral part of the state. It is
but an adjunct of the state power, to aid in carrying out the ends of gov
ernment. It is therefore no less an action taken by the state when done
through the agency of a subordinate municipal corporation. When the
superior sovereignty ceded away its right and jurisdiction to make this
levy and sale, it necessarily negatived and withdrew the power of its in
ferior, existing by its cOJ;lsent, and acting as one of its governmental in
struments, to do that whichi~selfcouldnot. Cooley, Tax'n, (2d Eel.)
82-84; U. S. v. Railroad Co., 17 Wall. 328, 329; O'Donnell v. Boiley, 24
Miss.. 386-388; Van Broc1clin v. State of Tennessee, 117 U.S. 178, 6 Sup.
Ct. Rep. 670.

Hitherto it seems. to have gone without question that if, after a city
had taken steps looking to the enforcement of a tax, the state legislature
passed an act exempting such property from taxation, it put an end to
the right of the city to proceed. Vcm Brockrin v. State of Tennessee, supra,
175, 176. Moreover, section 8, art. 1, of the federal constitution de
dares:

"Congress shall have power *, * * to exercise exclush'e legislation in
all cases whatsoever * * * over. all places purchased by the consent of
the lpgislature of the I?tate in which the same shall be. for the erection of forts.
magazines, arsenals, dock-.yards, and other needful buildings."
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The act of congress admitting the state of Missouri into the federal
Union (section 4) "provided that no tax shall be imposed 011 lands or
property of the United States." Congress authorized the secretary of the
treasury to purchase this property for such needful buildings. 20 St. U.
S.39. Such buildings as were erected by the government on this lot are
"needful" in the sense of the constitution, as they are a necessary means
"employed by the government in executing its sovereign powers." Fagan
v. Chicago, 84 Ill. 227. The moment, therefore, the government acquired
this property, its jurisdiction over it became absolute and exelusive, except
in the particularofthereservation expressed in the act of cession by the state
legislature; and by the very law of the state's creation and admission into
the federal Union its power to impose-to levy-a tax on this property,
ceased,-died,-because by the purchase it became "lands or property
of the United States." If the right of the state or its subordinate mu
nicipality be conceded to proceed to enforce by levy and sale a tax after
the acquisition of the title by the government, the legal sequence would
logically follow that the state could enter upon this territory, over which
it had ceded jurisdiction to the United States, and oust the government
officers, its judges, and ministerial officers, and deliver over the propel.'ty
to the purchaser, which is precisely what was sought to be accomplished
by the institution of this action in the state court. This might produce
serious embarrassments and complications, as it is calculated to obstruct
the operations of the general government. Such ill-omened results the
constitution designed to obviate by freeing such" needful" property, after
f\cquisition of title by the United States, from state jurisdiction, process,
or interr1Jption, which might interfere ""ith its full enjoyment for gov
ernment purposes. Railroad Co. v. Lowe, 114 U. S. 525, 5 Sup. Ct.
Rep. 995; Van Brocklin v. State oj Tennessee, 117 U. S. 151, 6 Sup. Ct.
Rep, 670.

Since writing the foregoing opinion my attention has been called to
an opinion of .Judge BREWER, of this circuit, deliverfld at Little Rock,
Ark., in Martin v. House, ante, 694. The manuscript opinion is before
me. The view expressed by me herein is not only entertained by Judge
BREWER, but he applied the principle to theinstance of ajudgment cred
itor who had obtained his judgment lien on the property in the state
court before acquisition of title by the government for the purpose of a
custom-house, etc. The short statute of limitation prescribed by the
city charter for bringing actions of ejectment against such tax purchaser,
after deed obtained, it is scarcely needful to say, can have no application
to this contention. In the first place, the provision applies only where
the tax purchaser is in possession, and the action is brought "against"
him. Bpurlockv. Dmtgherty,81 Mo. 171-182; .McReynoldsv. Longenberger,
57 Pa. St. 13-29. Such statutes of limitation do not run against the
~overnPlent. Nor can it betolerated that the state legislature could en
force an. ~ct which required the general government to bring a possessory
action (or the recovery of property of which it was already possessed un
der the protection of constitutional authority. It follows that the issues
are found for the defendants. Judgment accordingly.
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UNITED STATES V. SCOTT et al.

(Circuit Court, N. D. California. September 23, 1889.)

PUBLIC LANDS-CUTTING TUfBER-PAYM:ENT Fon LAND.
A party prosecuted for cutting timber on the public lands under section

2461, Rev. 8t., is only relieved from the criminal prosecution and liabilities
provided for in said section 2461 by payment of $2.50 per acre for the land on
whicb it is cut. in pursuance of tbe provisions of the act of 1878, (1 Supp. Rev.
St. p. 329. $\ 5;) be is not relieved from bis civil common-law liability to the
United States as owner of the land for the value of the timber cut.

(Syllabu8 by the Court.)

At Law.
J. T. Carey, U. S. Atty., ior plaintiffs.
J. J. Scrivner and R. T. Devlin, for defendants.
Before SAWYER, Circuit Judge, and SABIN, District Judge.

SAWYER, J., (SABIN, District Judge, dissenting.) .This is an action to
recover twenty-six thousand and odd dollars, the value of lumber manu
factured from timber cut on the public lands of the United States, de
scribed in the complaint. The third defense set out is, that, after the cut
ting of said timber, and manufacturing of it into lumber, the defendants
were indicted for the offense of cutting the same timber under section 2461
of the Revised Statutes of the United States; that after said indictment,
the defendants paid into the court in which it was pending, the sum of two
dollars and fifty cents per acre for all lands upon which said timber had
been cut, and were, thereby, "relieved from further prosecution and liabil
ity therefor," in pursuance of section 5 of the act of June 3, 1878, entitled
"An act for the sale of timber lands in the states of California, Oregon and
Nevada, and in Washington Territories." 1 Supp. Rev. St. 329. The
United States moves to strike out this defense, as constituting no valid an
swer to the suit, and as being, therefore, irrelevant. On the part of the
defendant it is claimed, that section 5 covers not only all criminal prose
cutioni'l, and relieves them "from further prosecutions and liability there
for," incurred under section 2461, Rev. St., but, that, it exonerates and
relieves them from all civil liability for the lumber cut, or for its value.
The United States, on the other hand, claim, that they are only relieved
from the penal liabilities incurred under said section 2461, and the ques
tion thus raised is the one to be now determined. Section 2461 makes
it an offense against the United States to cut and destroy or remove tim
ber from the public lands in the way alleged in the complaint; and pro
vides, that. "any person so cutting timber," shall pay a fine not less
than triple the value of the trees cut, or timber so destroyed, or removed,
and shall be imprisoned not exceeding 12 months. There is, therefore,
a criminal liability created which is to be prosecuted and punished by
indictment-the penalty being hoth fine and imprisonment. Nowwhat is
the subject-matter of section 5 of the act of 1878? Manifestly, by the
terms of the statute, persons prosecuted and the liabilities for which they
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are prosecuted, "for violating section two thousand four hundred and
sixty-one." They are to be relieved from" further prosecution and lia
bility," under said former section. It would be a strained construction,
to extend the section to other civil rights of the United States, not specif
ically, or at all, mentioned. The subject-matter of the provision seems,
manifestly, limited to prosecutions under section 2461. When the tim
ber is once severed from the land, it ceases to be a part of the realty, and
becvmes personal property, having no further relation to the realty what
ever. But the title to the personal property is still in the United States.
The property becomes subject to the laws that govern personal property.
The relation of the parties to the property becomes changed. Under the
case of Wooden- Ware Co. v. U. S., 106 U. S. 432, 1 Sup. Ct. Rep. 398,
the United States can replevy the lumber or timber, wherever found, and
if it cannot be found, and the cutting was knowingly and willfully done,
recover the full value of the lumber, or timber, with the enhanced value
by reason of its manufacture, and carrying to market. Suppose in the
case of timber cut prior to the act of 1878, in violation of section 2461, the
United States had recovered the lumber or timber made, or its enhanced
value in an action of replevin, I apprehend, that this would not have
relieved the parties from the criminal liability and prosecution unoer the
statute. The latter was an additional liability created for the protection
of the timber on the public lands. So, also, if the proceedings were re
versed, and a conviction had, and punishment executed under the stat
ute, I apprehend, that the party would not thereby be relieved from his
civil liability, under the general law of the land, wholly independent of
the statute. The United States would still own the lumber. The two
liabilities are entirely independent of each other. They have no rela
tion whatever to each other. So also, if since the passage of the act of
1878, the United States under the rule established in Wooden-Ware Co. v.
U. S.· should recover the lumber or timLer, ur its enhanced value after
carried to market, this, I take it, would not, even now, relieve the party
cutting it from prosecution criminally under section 2461, Rev. St. If he
should upon such subsequent prosecution, pay into court two dollars and
fifty cents per acre as provided by section 5 of the act of 1878, it would
hardly be contended, I think, that he would be entitled to a credit for the
amount already recovered by the United States for the vaiue of the lumber.
The value of the lumber recovered would, doubtless, in many cases, be
ten times the amount of two dollars and a half per acre for the land on
which it had been cut. If he would be entitled to a credit to the amount
of two dollars and a half per acre, it would be upon the principle that
the government authorizes him to buy all the timber there was on the
land before it was denuded after having been detected in his offense, and
upon that theory the government when seeking to convict him should
refund the full amount of its recovery in the civil suit, over the sum of
two dollars and a half per acre. On this hypothesis, it would be a great
advantage, instead·of an inconvenience to the offender to be prosecuted
criminally instead of civilly. There is little land I apprehend, that is
worth being denuded of its timber, at all, for lumber or timber, upon
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which parties 'VOl11d' not gladly pay two dollars and a half per acre for
the right to cut it, provided it cannot be done on easier terms. But if
as trespassers they Can cut and destroy on larger tracts of land and only
occasionally, when detected ar,d prosecuted, criminally, secure immunity by
paying two dollars at1d a half per acre for small portions of their depre
dations, they are not likely to trouble themselves much about conse
quences. On that hypothesis, on the general result, it1'1'ould be much
more profitable to unlawfully take than to buy the timber, even if it could
be bought. Such a construction of the act of 1878 as is contended for
by defendant, would hold out a large premium to trespassers to utterly
denude the public hinds of their most valuable timber. I do not think
congress in the act of1878 contemplated any such absurd consequences.

I do not perceive that reversing the proceedings and indicting the
party-first, and beginning the civil action afterwards, would vary the
rights of the parties. I am of the opinion that a payment in porsnance
of section 5 of the act of 1878 does not discharge the party from liability
other than that created by section 2461, Rev. 81. and thatthefactsallegeJ
in the third division of the answer, constitute no defense, and that thd
defense should be strickeil out as irrelevant. It is so ordered.

STOUGHTON V. WOODARD et al.

(Circuit Court, W. D. Wisconsin. August 6,1889.)

TRADEcMARKS-"COUCH CHERRIES.'
The words "Cough Cherries," as applied to a confection, are not descripti'-e

of the qualities of the article, but are sufficiently arbitrary and fanciful to be
appropriated as a trade-mark.

In Equity. On bill for injunction.
Action by Dwight G. Stoughton against Marshall .1; Woodard anl

others to restrain defendants from using complainant's trade-mark.
Coltzhausen, Sylvester & Scheiber, for complainant.
Hall & Skinner, for defendants.

BUNN, J. This is an application by the complainant for a temporary
injunction to restrain the defendants from using the complainant's trade
mark. The case stands upon the allegations of the complainant's bill.
By said bill it appears that in September, 1886, the complainant, re
siding at Hartford, Conn., and engaged in the manufacture and sale of
confections, adopted as a trade-mark, under the laws of Connecticut, the
words" Cough Cherries" for a certain brand of confections made and sold
by him; that he has continued such manufacture· ancisale, in connec
tion with the use of such trade-mark, from 1886 to the present time;
that he has expended large sums of money in advertising said confec
tion, so that the goods sold under this designation have become widely
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known to the trade; that nC) one had ever used the said words in connec
tion with the manufacture and sale of confections before; that the goods
so manufact\;Ired and sold by complainant under said trade-mark are of
a form rol.:lghly' approximating an oblate spheroid, of a reddish color, of
a cherry flavor, and medicated for alleviating coughs and colds. It is
further alleged, and the fact is not controverted, that the defendants have,
since the 15th day of February, 1888, at Watertown, Wis., been engaged
in making and selling, without complainant's 1f'f1ve, confections similar
to those of complainant, put up in a similar manner, and labeled with
the same words, "Cough Cherries."

The only question for the court to determine is whether the words
adopted by the complainant can properly be used and appropriated as
a trade-mark. And under the principles established by adjudged cases
I think they may. The nile applicable to the case is perhaps laid down
as well in Selchow v. Baker, 93 N. Y. 59, as in any adj udged case, as fol
lows:

"That when a manufacturer has invented a new name, consisting either of
a new word or words in common use, which he has applied for the first time
to his own manufacture, or to an article manufactured for him, to distinguish
it from those manufactured and sold by others, and the name tl..lS adopted is
not generic or descriptive of the article, its qualities, ingredients, or charac
teristics, but is arbitrary or fanciful, and is not used merely to denote the
grade or quality, he is entitled to be protected in the use of that name."

In that case the complainant had manufactured and sold pictures of
animals in sections arranged in such a manner that when put together in
a certain way a picture of an animal would be presented. These pictures
they had put up in boxes and labeled "Sliced Animals." The court
held that the words were not simply descriptive of the articles sold, but
were more or less arbitrary and fanciful. I think the same rule applies
to this case. The words "Cough Cherries" are not properly merely de
scriptive of the qualitiea of the thing manufactured ~nd sold, but are to
a large extent arbitrary and fanciful, quite as much so as "Sliced Ani
mals," applied to pictures of animals in parts or sections. If the label
adopted had been "Cough Candy," "Cough Remedy," or "Cough Con·
fection," or if the article sold had been cherries in fact, and labeled as
these goods were, the case would come within the ordinary rule tbat,
when the words adopted are simply descriptive of the qualities of the ar
ticle sold, they will not be sustained as a trade-mark, on the principle
that what is already the common property of everybody cannot be exclu
sively appropriated as the property of any individual. But the words
"Cough Cherries," applied to a confection, are clearly distinguishable, in
my judgment, from all the cases I have examined where the court has
refused to sustain a trade-mark on the principle above stated. An in
junction will issue as prayed.
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UNITED STATES v. TOZER:

(Circuit Court, E. D. Missouri, N. D. September 30,1889.)

1. CARRIERS-INTERSTATE COMMERCE ACT-CARRIAGE FOR SAME PERSON'.
A grocery company of Hannibal, Mo., ordered a broker in Chicago to ship

two barrels of sugar to a customer in Hepler, Kan. This order was executed by
shipping the sugar over the C., B. & Q. R. Co. A through bill of lading was
taken in the name of the broker, with the customer indIcated as consignee,
which reserved to the C., B. & Q. CO. the right to forward the property from
Hannibal, Mo., over the line of any cOllllecting carrier. At the latter place the
sugar was unloaded, placed in the warehouse of the MCJ. Pac. Ry. Co., and
thence loaded on its cars, and carried to Hepler, where the to'al freight
charges, at the rate of 51 cents per hundred, were paid by the consignee. Of
this rate 34 cents per hundred only were retained for the Mo. Pac. Ry.
Co. The Mo. Pac. Ry. and the C.. B. & Q. CO. had a standinll: arrangement
by which rates were fixed from Chicago to points on the Missouri Pacific's
line, by adding an arbitrary sum-five cents-to the ratc from Hannibal to
such points. On the Same day, the grocery company' sold to the sallie cus
tomer one barrel of sugar, and shipped it over the Mo. Pacific's road from Han
nibal to Hepler, and paid the freight charges in advance. which were at the
rate of 46 cents per hundred. Held, that the two services were not rendered
for one and the same party in such sense that there could be no undue dis
crimination, within the meaning of the interstate commerce act.

'2. SAME-DISCRIMINATION IN RATES-SECTION 3.
Section 3 of the interstate commerce act, which r;"~lares it to be unlawf 11

for a carrier to give "an undue or unreasonable preference" to any person,
firm, corporation, or. locality, or to subject any person, etc., to any undue or
unreasonable prejudice or disadvantage "in any respect whatsoever," does not
refer solely to facilities afforded to shippers, but applies also to discrimination
in rates.

8. SAME-ADJUSTMENT OF THROUGH RATES.
Congress did not intend to)eave carriers the power to grant undue prefer

ences, or to subject persons or places to undue disadvantages, by any devices,
or by any adjustment of joint through rates with relation to local rates.
When two carriers establish a joint through rate, the proportion thereof that
one carrier receives for carriage of property between two points on its line
may be compared with its local rates between the same points, for the pur
pose of establishing that an unreasonable preference has been given, or that
a shipper has been subjected to an undue disadvantage.

4. SAME-PROVINCE OF JURY.
Whether the difference between such local rate and the proportion of a

joint through rate is reasonable or unreasonable, is a question of fact for the
jury.

Indictment for Violation of Interstate Commerce Act. On motion for
new trial and iIi arrest of judgment.

George D. Reynolds, U. S. Atty., and Clwrles Claflin Allen, for plaintiff.
Tluyma8 J. Portis and Aldace F. fValker, for defendant.

THAYER, J. The defendant having been convicted on the second and
third counts of the indictment, for violation of the third section of the
interstate commerce act, forbidding unreasonable preferences, etc., (39
Fed. Rep. 369,) the case is again before the court, OIl a motion in ar
rest of judgment and for a new trial.

The first point demanding consideration is one made by defendant's
counsel to the effect that no preference was given in the present case, and
that no person or corporation was subjected to an undue disadvantage,
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because the Hayward Grocery Company, the complainant, made both
shipments in question,-that is to say, the one from Chicago to Hepler,
Kan., and the one from Hannibal, Mo., to the same point. It is said
that, inasmuch as both services were rendered for the same person, it
cannot be said that any preference or discrimination within the meaning
of the law was shown. Undoubtedly the point is well taken if the serv
ice in each instance was rendered for the same party. The facts, as de
veloped by the testimony, are that the Hayward Grocery Company, in
June, 1887, ordered Randall & Fowler to ship two barrels of sugar from
Chicago, Ill., to John Viets, at Hepler, Kan., who appears to have been
a customer of the grocery company. Randall &Fowler were merchandise.
brokers. They executed the order by buying and shipping the sugar
over the Chicago, Burlington & Quincy Railroad, taking therefor a bill
oflading in their own name as consignors. Under the head of" Marks and
Consignees" was written " John Viets, Hepler, Kan.," and underneath
that the following words appear where rates are usually specified: "From
Chicago to Hepler-Tariff." Across the face of the bill of lading was
stamped a notice to the effect that the Chicago, Burlington & Quincy Rail
road Company expressly reserved the right to forward the property from
the terminus of its own road by the road of any connecting carrier whom it
might select. At Hannibal, Mo., it selected the Missouri Pacific Rail
way to complete the carriage to the point of destination. The sUl!;ar was
there unloaded, placed in the warehouse of the Missouri Pacific Railway
Company, and thence loaded into one of its cars on June 15, 1887 ,and car
ried forward by the latter company to Hepl"r. The total freight charge
from Chicago to Hepler, Kan., was paid to the Missouri Pacific Railway
Company, on the arrival of the property, by John Viets, the consignee,
the rate being 51 cents per hundred, and of this sum the defendant
Tozer, as agent of the Missouri Pacific Railway Company, advanced to
the Chicago, Burlington & Quincy Railroad Company its proportion, on
receipt of the property at Hannibal, Mo. The Chicago, Burlington &
Quincy Railroad Company and the Missouri Pacitic Railway Company
had a standing arrangement in force at the time of this transaction,
whereby the rate on sugar and fourth-class freight from Chicago, Ill., to
points on the Missouri Pacific's road in Kansas, Nebraska, and the Indian
Territory, via the Chicago, Burlington & Quincy Railroad, the town of
Hannibal, and the Missouri Pacific Railway, was to be ascertained and
fixed by adding to the established rate from Hannibal to such points an
arbitrary sum, to-wit, five cents per hundred. The rate from Hannibal
to Hepler, Kan., over the Missouri Pacific Railway, on shipments orig
inating at Hannibal, was 46 cents per hundred on sugar, in June, 1887.
On the shipment made from Chicago by Randall & Fowler to John
Viets, the consignee accordingly paid a rate of 51 cents per hundred. Of
this Bum the Missouri Pacific Railway Company retained, as it appears,
34 cents only, and accounted to the Chicago, Burlington & Quincy for
17 cents per hundred of the alleged joint or through rate. The other
shipment that figures in this controversy was made by the Hayward
Grocery Company at Hannibal, on J nne 17, 1887. On that day the
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grocery cotnpany:sold and shipped onebarreIofsugar to John Viets, at
Heplet, Kan., ovetthe Missouri PaciflcRailwuYi and paid the freight
charges in advance.' For the latter serVice the defendant, as agent of the
railway company, c11arged the grocery companydt the rate of 46 cents
per hundred from Hannibal to Hepler. '

On this' state-Of facts the court is of the opinion that the two services
were net rendered for one and the same party, illsuchsense that there
could be no preference or discrimination within the meaning of the law.
The bill of lading, as the court construes it, was a through bill of lading,
and: bound the Chicago, Burlington & Quincy' Railroad Company to
carrY'the property through to th~ point of destination at tariff mtes,
that is to say, at 51 cents per hundred. " The service rendered by the
Missouri Pacific Railway Company as 'to the Chicago shipment was a
sen'ice i'endered for the Chicago, Burlington &Quincy Railroad Company,
to enable it to complete its contract of affreightment. On delivery of the
sugar to the Chicago, Burlington & Quincy Railroad Company, at
Chicago, title vested in the purchaser or consignee; subject, of course, to
the right of stoppage in transitu, in case of the insolvency of the consignee
before actual delivery. Indeed it does not appear that the Hayward
Grocery Company was at all interested in the through rate made by the
Chicago, Burlington &Qnincy Railroad Company on.1hat shipment, as the
freight was to be paid at the point of destination by the purchaser, and
it was so paid. The other service rendered in connection with the ship
ment originating at Hannibal was a service rendered for the grocery com
pany, as it both employed the carrier and paid for the service to be ren
dered in advance. There was ample evidence, in the opinion of the
court, to support the charge laid in the second and third counts 6f the
indictment, that the defendant charged 46 cents per hundred for a serv
ice rendered the grocer)' company; and a less compensation for a service
rendered the Chicago, Burlington & Quincy Railroad Company. In no
aspect of the case can the. two carriers be regarded as joint contractors
with the grocery compallY for the tran~portationfor it of two barrels of
sugar from Chicago to Hepler. The Chicago, Burlington & Quincy Rail
road Company either employed the MissouriPacifi c Railway to carry out a
contract for through carriage, which it had undertaken, or in the matter of
engaging the services of the Missouri Pacific Railway Company it acted
as agent for the' consignee of the gOOGS, and itappears to the court to be
immaterial, scHar as this case is concerned, in which of the two capacities
it acted. '

It is next ,insisted that section 3 of the interstate commerce act relates
and has referenb:i' solely to facilities afforded to shippers, and not to rates,
and that no discrimination in rates will constitute an undue" preference
or disadvantage" within the meaning of the law. This point was raised,
considered, nl1d overruled at the trial, and it seems hardly necessary to
enter upon a discussion ofthat question again. The intent of the law
maker in this section ofthe act seems clear enough. It is declared to be
unlawful for It carrier to give "an undue or unreasonable preference" to
any person, fir1ll, corporation, or locality; or to subject any person, firm,
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corporation, or locality to any-undue or Ul)reasonabl~pr~ltldice~r di8ad:"
vantage "in any respect whatsoever." After such emphatic language de~

claring that a preference ~iven in any respect whatsoever shall be unlaw"
fql, it seems obvious that courts are not authorized by any principle 07
constructi,on to create ,an exception by saying that an undue preference
given in the matter ofrates shall not be deemed unlawful, or that, if a
shipper is put to an unreasonable disadvantage merely in the matter of
rates, he shall not be esteemed to have any right of redress under the
third section. But this question has been practically settled by judicial
determination of the meaning of the English statute, from which the
third section of the interstate commerce act was borrowed. The second
section of the English "railway and canal traffic act" of 1854, prohibits
undue and unreasonable preferences, and also prohibits railway compa~

nies from subjecting persons to any undue or unreasonable prejudice ot
dif'advantage. The settled construction of that act appears to be that the
prohibitions in question include preferences in rates, as well as in facili
ties. Colliery Co. v. Railway Co., 3 Nev. & MeN. 4Z6; Denaby v. Rail
way Co., L. R. 11 App. Cas. 97; Harp. Int. St. Com. 66-68, and cases
cited.

Very similar to the point last considered is the proposition urged for
the fint time on the hearing of the motion for a new trial, that no dis
parity existing between the rate charged on the shipment originating at
Hannibal and the Missouri Pacific's proportion of the rate on the Chicago
shipment can be alleged as a preference or discriinil1ation, and hence as
a violation of the third section of the act. It is said that, the one rate
having been fixed by the Missouri Pacific Railway Company, alone, be-
tween stations on its own line, and the other being its proportion of
a joint rate, the law does not allow any comparison between the two
rates for the purpose of establishing It preference; and , further, that the
public is in nowise concerned in the division of the joint rate as be~

tween the connecting carriers. With reference to such contention it will
suffice to say that, as the third section of the act ex ind'ustria prohibits
preferences and discriminations "in any respect whatsoever," it appears
to the court that the proposition above stated is not tenable, unless it be
a fact that no adjustment of joint through rates with respect to other
rates over the lines of the connecting carriers can operate as an undue
preference, or as an unreasonable discrimination against persons and
places. If joint through rates may be, and are, so adjusted with refer
ence to other rates established by the connecting carriers as to operate as
a preference or discrimination against persons and places, and such ad
justment is unreasonable,-that is to say, is not justified by the circum
stances of the case,-a carrier concerned in making such joint rate, by
receiving the portion of the same allotted to him, may be guilty of a vi
olation of the third section. The decision of the interstate commerce
commission in the case of Chamber of Commerce v. Railroad Co., 2 Int.
St. Com. R. 570, 571, proceeded clearly on the assumption that the
rates charged from Milwaukee to the seaboard by the roads east of Mil
waukee, all shipments originating at Milwaukee, might be a discrimina-
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tionagainstshippers residing in the latter city, and a violation of the third
section, by reason of the disparity between that rate and the percentage
ofthe joint through rate from Minneapolis to the seaboard, which those
roads accepted fur the haul east of Milwaukee. It is true that in that
case no discl'iminationwas found to exist as a matter of fact, the com
mission balding that the difference of 2~ cents per hundred was not, un
der. the circumstances, unreasonable. It seems evident to the court that
it is witbin the power of the Missouri· Pacific Railway Oompany and other
carriers to unite with roads east of the Mississippi river in establishing
joint rates from Ohicago to points in Kansas, Arkansas, Nebraska, the
Indian Territory, and Texas, which, by virtue of their unfair relation to
the rates established from St. Louis, Hannibal, and other places to such
points in the west and south-west, on shipments originating nt St. Lonis
and Hltnnibal, would operate as an unreasonable discrimination ngainst
the latter cities, and as a serious impediment to their trade and com
merce. I would not be understood by what is last said as intimating
that in the opinion of the court such unfair joint rateS have been already
made, or that the testimony ill this case establishes such fact. On that
point I express no opinion. I mention the matter merely in illustration
of the point that carriers clearly have it in their power to so adjust joint
rates, with respect to other rates, as to operate both as an unreasomi .e
preference given to persons and places,and as an undue discrimination
against persons and places. Such grievances, if they in fact existed,
could not be redressed under the second section of the act, because the
services would not be rendered under "substantially similar circumstances
and conditions;" and there might be no redress under the fourth section
of the act, because the long and short haul clause would not necessarily
be violated. If that kind of preferences and discriminations are not in
violation of the third section, then such acts cannot be punished in a
criminal proceeding. The court is of the opinion that congress did not
intend to leave carriers the power to grant undue preferences by any de
vices, or the power to subject persons or localities to undue disadvantages
by any adjustment of joint rates, without being liable to criminal prose
cution under the act. It accordingly holds that the public has some
concern in the division of joint rates as between carriers, and that an ad
justment of joint rates, with respect to other rates established by the con
necting carriers, may furnish adequate ground for a prosecution under
the third section.

After a careful review of all the points urged in support of the mo
tions, the court is of the opinion that no su bstantial error prejudicial to
the defendant was cOnimitted by the court at the trial. If the defend
ant has any reason to complain, iUs of the action of the jury in finding
that there was an unreasonable disparity between the rate charged on
the Hannibal shipment and the proportion accepted of the joint rate from
Ohicago. Whether the difference shown in the two rates was reasona
ble or unreasonable WilS certainly a quebtion of fact for the jury, in the
light of all the circumstances, and not a question of law for the conrt.
Diphwys v. Railway Co.,2 Nev. & MeN. 73j Denaby v. Railwcty Co.,
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8'ltpra. And if it be true, as suggested, that the selfishness of men is such
that juries will declare any difference in rates to be unreasonable that
operates to the disadvantage, or is supposed to operate to the disadvan
tage, of themselves or the community to which they belong, that is ob
viously a criticism of the law, and merely proves that questions of fact
such as were tried in this case, which certainly demand for their solu
tion special knowledge, and ahove all impartial consideration, 01lP-J.t to
be 811 hllJitted to some other tribunal than a jury of the locality \V 11ere
the alleged grievances exist. The motions are overruled.

THE ELFIN~fERE.

(lJistrirt Court, E. lJ. Michigan. November 1.1888.)

TowAGE-STRANDI1W Tuw.
A steam·barge, cuming down Lake Huron with three schooners in tow,

allowed herself to approach so near a lee shore that. in endeavoring to turn
about, the rear vessels drifted to leeward, and were stranded. Held, the pro
peller was in fault for not keeping further out into the lake.

(Syllab'.l8 by tlie Court.)

In Admiralty.
These were libels for negligence in the loss of the schooners Acontias

and A. H. Moss. The facts of the case were substantially as follows:
On the 28th of October, 1887, at about 7 :30 P. M., the steam-barge Elfin
mere left Cheboygan, Mich., bound for Toledo, with the schooners Nellie
Mason, A. H. Moss, and Acontias in tow, in the order named. The
wind was then light, and the weather somewhat hazy. Towards mid
night the wind shifted to the north-east, and began to blow hea vily; the
sea inereased, and snow fell in flurries during the night. The tow passed
Presque Isle light about 2 o'clock in the morning, at a distance variously
estimated at from a quarter of a mile to a mile and a half. Shortly after
passing this light, land was dimly seen off the starboard bow. The lead
began to indicate shoaler water, and the steamer's wheel was put hard
starboard, with the intention of heading the tow into the wind, and hold
ing the schooners until daylight, or until the storm abated. In so do
ing, however, the Acontias and the l\Ioss took the ground, the line between
the first and second schooners was either cut or parted, and the Acontias
and Moss went ashore, and became a total loss.

The court was assisted upon the argument by Commander Elmer, of
the United States Kavy, and Capt. Joseph Nicholson, of the Lake Marine.

H. H. Swan and F. H. Canfield, for libelants.
J. W. Finney and H. C. Wisner, for claimant.

BROWN, J., (orally.) I have felt no particular doubt as to what the
result of this case should be, but on account of the large interests in
volved, and because I thought it possible there might be some question
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of s,etullf\!:mhip u.p(m which Jsbpu1d be. glad ~o taka their· opinion, l
ha.ve called to myassistancethe.experienced gentlen1enwhohave kindly'
cOWlented tosi,~:wHh my., Weare quite agreed as to the proper dispo-
sition to be qJadeof the case. '
: We, think the libelants make'!J. prima facie case in showing that the

:IJ:lfinnwre was a new, large, and powerful steamer, perfectly competent
to handle the tow that she had taken in'chargej that she came down the
lakes from the Straits of Mackjnaw orfrom Cheboyga~upon the ordinary
course, nothing unusual occurring untn they reached Pre!"que Isle. On
the way down, and during the evening,the ,vind, which appears to have
been a light breeze from the north or north· west, settled down into a stiff
gale from the north-east; the weather became hazy, and snow began to
fall so thick as at times to obscure the lights. They seem, however, to
have passed Presque Isle light at a convenif'nt and safe distance, we will
say from a mile to a mile arid a half, and while running about six miles
an hour, and "as shown by the charts, about six miles distant from abreast
of the light, two of her schooners were found ashore. This six miles she
covered in an hour, or somewhat 1es~. We think this statement makes
lj. p:liima facie case of neg~igence in the conduct of the tow, and throws
upon the steam-barge the duty of explanation.

The defense in this case-and it h"s been elabomted with a great deal
of ingenuity-is that, after passing .'resque Isle light, the lights of the
stern vessel, the Ac:ontias, disappeared, indicating to the master of the
steam-barge that she had len tr~,~w, tha,! the towclinehad been broken,
cut, or thrown off, and that there was great danger that the remainder of
the tow would he lost, unless, extra9rdinary measures were taken to keep
the vessels ofl'the shore;. al1d that,' ,vith that in view, the master under
took to make the lee ofFalse Presque Isle, and get into the harbor under
the island. . '

There are three ~ubordinat,e', questions arising in this connection: (1)
Whether this course was take~1' by reason. of the apparent loss of the
Acontias; (2) whether it was pruqent to attempt to make False Presque
Isle harbor in the weather th~t prevailed that night j (3) whether the
attempt w~s ~:n~de in a prudent ,YVlj.y.

In regard tothe first que,~tiop" of the connection between the loss of
tlle Acontias and the taking ofthis course, I have 8till some doubt. At
first it seemed ,to me quite 'clear that it was a defense that had its origin
in the imilgination of cou~sel, rather than the facts of the casej but there
is undoubtedl}' some reasoll fo~ saying that the master became alarmed
at the disappearance of th~,,AGontias' light, and ma~le.up his mind that
some unusu~l precautions were necessary, but whether this be so or not
we do not regp,rd as very material. There can be ~o question that they
pa&sed within sight of the range lights of Pre$que Isle,which are con
siderably to the westward of the li~ht-hollse; and, as the tow mllst at that
time have been three miles and a halt' t6 four miles'froin these range lights,
it is not, as it seems to us, i[l~probable that the cre)vs of the tow may
have seen the land j that is, that the snow may have lifted so much as
to have enabled them to see the shore. It does not seem to us that their
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testimony in this connection is at all incredible, and we think they may
have seen the land for some time before they struck.

But the important questions are, was the master justified in attempt
ing to seek this harbor that night? and did he do it in a proper manner?
With regard to the first question we have great doubt whether he was
justified in attempting to enteran unlighted harbor ina snow-storm, and
in the night, when his only guide must have been the lights at the en
trance of the harbor, which in that state of the weather it was difficult,
if not impossible, for him. to see at the ordinary distance. \Ve have very
grave doubt whether prudence should not have dictated to him to keep
out into the lake upon a course south-east by enst, half a point or a point
further to the southward than he did,-a course which would have car
ried him clear of the land.

As to the question whether he used proper precautions in attempt
ing to make False Presque Isle harbor, we have no doubt whatever.
We think there was gross negligence in taking the course he did after
passing Presque Isle light. Whether he took a course which pointed
directly to the shore, as claimed by the libelants, and which ultimately
led him so near the shore as to entail the loss of his two rear vessels,
we have considerable doubt. We can hardly believe that he would take
a course so far to the southward as that, but it is very evident that he
took a course which soon carried him within sight of the shore, and when
within sight of it, it was obviously too late to do anything, because, whether
he turned sharp around and headed into the wind, or made a slow turn, in
either case the tow would have tailed so far to the shore that the rear ves
sel would inevitably have got aground before he could get them off. If
he had made up his mind to make False Presque Isle harbor that night,
it seems to us that he should have kept on a course that would have kept
him out of sight ofland, making ample allowance for leeway, and should,
by gauging the distance upon the chart with his mileage per hour. have
continued on that course long enough to have gotten well below the island,
and then to have ported and come around in the lee of the land. If he
were steaming at the time at the rate of six miles an hour, and had con
tinued upon a course south-east or south-east by east for two hours and
a half or three hours, he might then, with probable safety, have ported
and come around, and found smooth water under the lee of the land.
But the course that he did take was altogether, as it seems to us, too near
the land, and was one which could hardly fail, under the circumstances
existing that night,-the thickness of the weather, and the direction and
velocity of the wind,-to have taken the tow ashore. I have not changed
the opinion at which I arrived last winter when the testimony was taken:
that a grave fault was committed by the propeller in taking a course too
near the shore. We think it was her duty beyond all question either to
have headed into the wind, in the first place, or to have kept so far from
the shore that she could get her tow into the wind without danger of the
rear schooner's tailing and drifting upon the shore.

A decree will be entered for the libelants, with the usual reference to
a commissioner to assess the damages.
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ANGJ,E v. CHICAGO, ST. P., M:. & O. Ry. CO.

(Circuit Court, W': D. Wisconsin. July 10,1889.)

In Equity.
Lamb & Jones, Ewing & Southard, and J. R. Doolittle, for complainant.
Pinney & Sanborn, for defendant.

HARLAN, Justice. 'The plaintjff recovered in this rourt, January 31,
1887, a judgment against the Chicago, Portage & Superior Railway CUlll
pany for the sum of$205,883.19, damages and costs. Execution hav
ing been issued and returned unsatisfied, this suit was instituted for the
purpose of reaching and subjecting to the satisfaction of that judg: "nt
the same lands as are in controversy in the suit in this court just deter
mined, of Trust Co. v. Railway Co., ante, 143, and all notes, bonds, or
moneys arising from sales, rents, stumpages, license charges, or pro
ceeds of .!ale of such lands, in the hands either of the corporation last
above named or of the judgment debtor. The allegations of the present
bill are substantially the same as in the bill .filed in the other suit. For
the reasons stated in the opinion delivered in the suit brought by the
Farmers' Loan & Trust Company, the court holds that the Chicflgo,
Portage & Superior Railway Company has no interest in said lands which
can be subjected in satisfaction of the above judgment against it. The
demurrer is sustained, and the bill must be dismissed, with costs to the
defendant. It is so ordered.

HAYES v. YAWGER. SAME V. FITCH. SAME V. VAN SICKT,~. SA'\IE v. DURS
TON et al. SAME v. HOWLAND. SAME V. WHl'l'J£ et al.

(Circuit Court, N. D. New YorT.. July 23,1889.)

COXE, J. These causes involve the sam~ question presented in Hayes v.
Shoemaker, ante, 319. No distinction was made against any of these de
fendants upon the argnment or in the printed briefs. There was an implied
understanding, at least, that the cases should stand or fall together. It is
therefore unnecessary to file a separate <1ecision in each case. In some of
these cases the facts are stronger for the defendant than in the Shoemaker
Case. In the case of Hayes v. Dur.~ton they are not so strong; but after a
careful examination of the entire testimony I am con vinced that all the cases
are within the principle of Whitney v. Butler, 118 U. S. 655, 7 Sup. Ct. Rep.
61, and that in each a judgment must be entered for the dt!fendant.

END Oll' VOLUME 39.


